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Chapter   the  First. 
Of  the  Origin  of  the  Juri/dmion  of  the  Coufif.  ^ 


I* 


^ 


IN  a  work  calculated  to  affift  the  ftudent  and  fittornej 
in  attaining  a  competent  knowledge  of  die  prance  of 
the  courts  of  King*s  Bench  and  Common  PUasj  I  flatter 
myfelf  that  Tome  account  of  the  origin  of  th^  jurirdi6lion  of  >'  ^ 

thofe  courts,  and  of  the  procefs  ufed  therein,   will  not  be  *       t 

unacceptable  to  the  one^  or  thought  ufelefs  and  unneceilary  , 

bjthe  other.  Z/^*; 

In  the  few  pages  I  propofe  to  dedicate  to  this  fubjed,  I  ^^i 

fliaUjfcft  endeavour  to  fhew  the  origin  of  the  jurifdiaion  of  '>' 

the  /SM^ior  trourts  in  Weftmnftir-hall^  by  taking  a  chro- 
nological vtew  of  their  formation  and  eftablifliAcnt.— 
Secondly,  To  ftate  the  original  procefs  adopted  by  the 
courts  of  Kln^s  Bench  and  Common  Pleas  to  bring  parties 
before  them* — And,  laftly.  To  point  out  the  feveral  altera- 
tions made  in  fuch  procefs^  together  with  the  occafion  of 
fuch  alterations  at  dinerent  periods  of  time. 

The  neceffity  jf  underftanding  well  the  intent  and  opera-^ 
^n  of  the  original  procefs  on  which  every  fubfequent 
proceeding  throughout  a  caufe  is  founded,  will  ftrike  every 
one  who  is  already,  or  means  hereafter  to  be,  of  the  pro-* 
feffion  of  the  Law.  Why  one  and  the  fame  writ  fhould 
fometimes  authorife  one  fubjeft  to  deprive  another  of  his  per- 
gonal liberty,  and  at  others  only  ferve  as  a  notice  to  appear  to 
a  fuit  inftituted  againft  him  5— or  why  fuch  a  particular  writ 
is  adapted  to  one  fpecies  of  injury,  and  why  it  will  not  afford^ 
^lief  for  another,  are  matters  which  are  apt  to  confound 
every  Student  at  his  firft  entrance  into  the  proieffioRi  and^ 
-^VoL.  La  till 
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till  he  underftands  them,  his  attendance  on  the  courts  can- 
not but  be  of  HWc  avail.  To  relieve  him,  in  fomc  mca- 
iure,  from  this  embarraflment,  is  the  talk  I  fliali  attempt  to 
difcharge,  however  imperfe<21y,  in  this  Introduction ;  but 
not  without  fuggefting  to  hini,  that  more  information  on 
the  fubjeft  may  be  derived  from  much  better  writers  and 
more  able  compilers,  who  in  the  courfe  of  this  treatifc  I 
fiiall  haVe  occafioh  to  mention. 

With  regard  to  the  legal  polity  of  die  ancient  Britons^  or 
that  of  the  various  nations  that  fucceffively  broke  in  upon 
and  deftroyed  both  them  and  their  conftitution,  we  are  fo 
much  in  the  dark,  that  little  can  be  faid  of  it  with  any  tole- 
rable certainty.  But  in  the  reign  of  king  Alfred^  who  fuc- 
ceeded  to  the  monarchy  of  England^  founded  by  his  grand- 
father Egbert^  we  are  informed  the  conftitution  of  England 
was  altogether  new-modelled,  and  the  whole  kingdom  re- 
duced under  one  regular  and  gradual  fubordinatioh  of  govern- 
ment \  wherein  every  man  was  anfwerable  to  his  immediate 
fupcrior  for  his  own  condudt,  and  that  of  his  neighbour's. 
By  his  eftablifhment  the  people  were  claiTed  in  decennaries^ 
confiding  of  ten  families  each,  who  were  the  pledges  and 
compurgators  of  each  other.  Ten  of  thefe  decennaries  made 
up  the  larger  divifion  of  an  hundred,  and  an  indefinite  num- 
ber of  theie  hundreds  compofed  the  ftill  larger  divifion  of  a 
county.  Over  every  clafs  of  people  prefided  the  moft  dif- 
creet  and  able  amongft  them. — ^Thofe  who  prefided  over  the 
county  were  the  alderman,  (who,  after  the  Danijh  invafion 
and  conqueft,  was  denominated  the  Earl),  bifliop,  flierifF, 
and  coroner.  Over  the  hundred,  the  lord ;  and  over  every 
tything,  prefided  the  tythingman,  or  borftiolder.  In  the 
,  few  miferable  towns  in  which  there  was  any  trade,  the  people 
were  in  all  probability  under  fome  fpecies  of  corporate  go- 
vernment, the  nature  of  which  we  are  little  informed  of. 
Writers,  defcribing  the  progrefs  of  focicty,  apprehend  that 
fome  fuch  government  exifted  in  them ;  i)ut  fay,  thajt  it 
siras  under  abfurd  regulations,  and  built  on  oppreffive  no- 
tions, tending  rather  to  curb  than  aflift  the  fpirit  of  induftry 
and  commerce.  And  fo  well  indeed  are  they  convinced  of 
d^is  i^iSty  that  they  aflign  it  as  one  of  the  .principal  caufes 
that  prevented 'towns  in  England^  as  well  as  in  other  parts 
of  Eurcpe^  from  emerging  out  of  the  defpicable  ftate  they 
continued  in  till  the  dawn  of  the  fifteenth  century. 

The  laws  at  this  time  were  few  and  fimple,  made  at  the 
general  aflembiy  of  the  ftate  when  convened  by  the  fovereign, 
and  promulged  to  the  people  hy  the  Earls  and  Shtrifts  in  their 

perambu- 
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perambulations  through  their  feveral  counties,  in  order  to 
array  and  clafs  the  people  within  them.  Matters  of  debt 
and  contraft  were  ufually  adjufl-ed  in  the  decennaries^ — ^but 
the  principal  caufes  came  into  the  great  county  court,  held 
by  the  (heriff,  aflifted  by  the  Bifliop  and  Earl,  which  had 
cognizance  of  three  feveral  matters.  —  Firft,  Of  offences 
againft  religion.  —  Secondly,  Of  temporal  offences  which 
concerned  the  publick,  as  felonies,  breaches  of  the  peace, 
nuiiances,  and  the  like. — Thirdly,  Of  civil  actions,  as 
titles  to  land,  and  fuits  upon  debt  or  contraft ;  and  which, 
befides  held  the  view  ol  frankpledge :  which  was  an  inqueft 
impannelled  by  the  flieriff,  to  fee  that  every  one  above  the  age 
of  twelve  years  had  entered  into  fome  tything  and  taken  the 
oath  of  allegiance.  From  the  time  of^  king  Edgar,  this 
great  county  court  was  divided  into  two, — the  one  a  criminal 
the  other  a  civil  court. — The  criminal  was  called  the  (herifPs 
toum  [from  which  was  derived  the  hundred  court  and 
court-lcet],  which  was  a  court  held  by  the  Sheriff  and  Bifliop 
twice  in  the  year,  in  the  months  following  Ea^er  and  Atichael^ 
mas^  for  the  purpofe  of  trying  all  criritlnal  matters  what* 
ever. — ^The  civil  court  retained  the  name  of  the  county  court 
[from  which  came  the  court-baron]  and  in  it  all  the  civil 
pleas  of  confequence  aridng  in  the  county  were  difcufled  and 
decided.  In  die  criminal  court  offences  were  enquired  of 
by  an  inqueft  impannelled,  and  offenders  were  puniflied  ac- 
cording to  the  fuperftition  of  the  times,  if  they  did  not  purge 
tiiemfdfves  of  the  matter  wherewith  they  were  charged  by 
the  ordeal,  by  the  corfnedov  morfel  of  execration,  or  by  wager 
of  law  with  compurgators. — In  the  civil  court,  parties  com- 
plained againft  might  purge  themfelves  bv  their  fureties* 
Trial  hyjury  was  alfo  frequently  ufed  j  for  that  mode  of  trial 
is  undoubtedly  of  Saxon  original ;  though  whether  fuch  jury 
was  compofed  only  of  twelve  men,  or  whetijer  they  were 
bound  to  a  ftrift  unanimity,  is  not  precifely  known  at  this 
diftance  of  time. 

By  the  eftablifliment  of  thefe  tribunals,  the  people  were 
not  drawn  away  from  their  domeftic  avocations,  to  attend 
their  caufes  at  a  great  diftance  from  home ;  due  order  was 
obferved  throughout  the  kingdom,  the  publick  peace  fecured, 
and  juftice  done  to  every  one  in  an  eafy  and  expeditious 
manner  by  the  intervention  and  fuffrages  of  his  neighbours. 
But  in  cafe  a  party  conceived  himfelf  to  be  aggrieved  by 
the  Judgment,  or  it  favour  or  affeftion  were  (hewn  at  the 
trial  of  the  caufe,  there  lav  an  appeal  to  the  king  in  his 
fupreme  court,  or  general  affembly  of  the  ftate,    called 
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the  ^  JFittena-gemoU  \  which  was  convened  annually,  or 
oftner,  where  the  fovereign  pleafed,  to  cqn&ilt  on  publick 
bufincfs^  to  try  great  offenders^  and  which,  in  (hort,  had  a 
fupreme  and  univerfal  jurifdidion*  To  this  fupreme  court, 
as  the  nation  emerged  fi'om  its  ftate  of  barbarity,  and  civili- 
zation put  men  on  different  purfuits,  whereby  litigations 
cncreafed,  appeals  became  frequent;  it  often  happening, 
that  in  the  inferior  courts  matters  were  cither  partially  con- 
fidered  or  not  well  underftood.  So  that  the  intervention  of 
the  TVlttena-gemotej  to  fettle  the  various  claims  and  pietenfions 
to  property,  and  reconcile  differences,  became  necefTary  in 
almoft  every  cafe.  But,  notwithilanding  the  exercife  of 
this  appellant  jurifdidion,  muft  have  taken  up  a  confiderable 
ihare  of  the  time  allotted  for  the  fitting  of  this  great  aifembly, 
it  does  not  appear  that  there  was  any  other  tribunal  ereSed 
for  the  hearing  and  inveftigatiqn  of  appeals  from  the  inferior 


*  I  fQrbear  to  mention  of  what  perfons  this  coart  was  com- 
fofed,  as  our  greateft  writers  have  differed  on  the  fubjedl.— Per- 
iiaps  their  prejadices  and  party  views  have  not  a  little  obfcured  it. 
Mr.  Lombard  in  his  Jrcheion  fays^  that  to  this  court  were  fam- 
moned  the  earls  of  each  county,  and  the  lords  of  eachleet^  and 
likewife  the  reprefentatives  of  the  towns,  chofen  by  the  burgefles. 
But  this  idea  of  the  ancient  fVittena-gemote  is  apparently  erro- 
neous, as  it  is  pretty  clear  the  conllitution  was  not  fb  accurately 
defined  at  that  early  period,  particularly  as  there  are  no  traces 
to  be  found  of  a  repre/entatlve  body  ever  fitting  in  the  great 
.  council  of  the  realm ,  d uring  the  time  of  the  Saxops.  Sir  Edwari 
Coke  feems  to  have  fallen  into  the  fame  error,  in  faying,  that  the 
tenants  in  ancient  demefue  [amongft  the  privileges  they  claimed 
before  the  conquefl]  had  that  of  not  contributing  tb  the  wages 
of  knights  of  the  fhire;  and  Sir  Robert  Atkym^  and  others,  have 
followed  that  great  lawyer  in  the  fame  error,  conceiving  and 
wi(hing  to  maintain  that  a  refrefentatfue  body  was  convened  dur- 
ing the  AngU'^axon  conftitution  ;  while  otiier  writers  have  main- 
tained a  contrary  opinion.  Mr.  Hume,  in  his  firft  appendix, 
has  with  great  ability  and  ingenuity  handled  the  fubjcdl,  and 
fays,  that  it  is  univerfally  agreed,  that  the  aldermen,  prelates, 
and  earls,  were  a  component  part  of  the  Wittena-gemote,  and  that 
ijie  only  difpute  is  about  the  wites  or  wifemen,  who,  the  mo- 
narchical party  maintain,  wei«  the  judges,  or  men  learned  in 
the  law  ;  whereas  the  popular  party  affert,  that  they  were  the 
reprefentatives  of  the  Burghs^  or  what  we  now  call  the  Commons. 
He  examines  the  grounds  of  both  thefe  hypothefes  with  candour, 
and  in  a  manner  that  will  entertain  the  dudent.  See  alfo, 
I  Black,  Com.  p.  id^Q.-^Bradj  on  boroughs,  and  contra  lord 
Ljtielt0n*j  Henry  the  /econd« 

4  courts* 
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courts*  For  though  the  Anglo-Saxon  conftitution  received 
many  fcrere  (hoclcs  from  the  irruptions  of  the  Danes  and 
other  nations,  and  many  new  laws  and  cuftoms  were  intro- 
duced by  the  feveral  invaders  j  yet  fo  Excellent  was  the  out- 
line of  the  government,  as  flcetched  by  the  mafterly  hand  of 
king  Alfred^  that  through  the  various  revolutions,  neither 
the  provincial  nor  judicial  polity  of  it  were  difcontinued  or 
materially  altered.  It  is  certain  however,  that  the  whole 
race  of  our  Saxon  Princes^  on  their  acceflion  to  the  throne, 
with  the  advice  of  their  great  council,  made  fuch  alterations 
in  the  laws  as  the  exigencies  of  the  times  feemed  to  require  *. 

But  when  the  Conqueror^  by  the  decifive  advantage  he  gained 
over  Harold  at  Hajlings^  had  go.t  pofleflion  of  the  crown,  ht 
put  in  force  the  old  Saxon  law,  by  which  the  eftates  of  all 
pcrfons  were  forfeited,  who  were  found  in  arms  in  oppofition 
to  their  fovereign.  The  feveral  eftates  of  fuch  lubjefts. 
which  the  conqueror  by  this  law  became  intitled  to,  and 
accordingly  feizcjd.,  he  divided  amongft  his  followers  and 
favourites,  to  hold  of  him  by  the  like  military  and  feudal 
iervices  which  prevailed  almoft  univerfally  in  his  native 
duchy  of  Normandy  ;  the  nature  of  which  was  hardly  known 
here  before  his  arrival.  This  new  eftablifliment  involving 
in  it  a  variety  of  prerogatives  and  duties,  due  from  fuch 
tenants  to  the  King,  neceflarily  introduced  a  great  alteration 
in  the  conftitution  of  the  kingdom.  The  remedies  for  the 
recovery  of  thefe  duties,,  and  the  confequences  of  neglefting 
diem,  together  with  the  appendages  of  fiich  tenures,  became 
the  moft  material  and  intricate  learning  in  the  law,:  By  far 
loo  intricate  for  the  underftandings  of  the  fuitors  in  the 
county-courts  2nd  courts-baron ;  and  which,  for  that  reafon, 
came  ufually  to  be  Jifcuffed  in  the  fovereign  eyre  of  the  king. 
The  fubfequent  treafons  too,  of  fuch  of  his  Engliftifubjeos 
as  were  permitted  to  retain  their  ancient  poffeffions,  had  fo 
much  increafed  the  conqueror's  ability  during  the  firft  thirteen 
years  of  his  reign,  to  enlarge  the  number  of  thefe  grants 
with  feudal  refervations,  that  he  at  length  took  occafion,  in 
a  general  meeting  of  the  realm,^  to  introduce  univerfally 
that  fyftem  of  la%vs,  which  at  firft  had  only  a  ^  partial  recep- 
tion amongft  his  followers  from  Normandy.  The  grand  prin- 
ciple of  this  fyftem  was,  that  aU  lands  were  held  fnedkately  or 
immediately  of  the  King,  by  the  fervices  in  the  grants  thereof 
refpe6Hvely  referved. 


lamb.  Leg,  Sax. 
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Upon  this  univerfal  eftabliflimcnt  of  the  feudal  fyftem  in 
mEnglandy  all  the  intric^cjes  and  refinements,  which  diftin^: 
guifhed  it  on  the  continent,  were  imported  here  bv  the  Norr 
i»^7;i  ju{liciars  ^  and,  as  the  fuitors  andjudgesin  the  inferior 
courts  were  unable  to  decide  the  law  on  the  fubjedt,  it  be-: 
came  neceflkry  to  apply  in  almoft  every  cafe  to  the  fupremc 
council  of  th?  Crown.  Thi^  immediate  refort  of  litigants  to 
the  fupreme  council  for  juftice  w;is  ftill  further  encreafed, 
by  a  diftinftion  introduced  foon  after  the  conqueft,  between 
courts  of  record  and  not  of  record.  For  by  an  ediS  of  the 
Conqueror's  it  was  ordained,  that  all  proceedings  in  the  king's 
courts  fhould  be  carried  on  in  the  Norman^  infteadofthc 
Englijh  language.  By  this  edift  the  remedial  influence  of 
^fie  county  courts,  and  other  interior  jurifdiftions,  was  very 
much  narrowed :  for  as  the  judges  and  fuitors  of  fuch  courts 
did  not  underftand  that  language,  they  were  prohibited  from 
recording  their  a£ls.  So  that  the  difcuflion  of  matters  of 
importance  ceafed  in  the  great  Saxon  feats  of  juftice,  and  an 
original  \\xx\{d!i&\on  over  all  caufes  was  given  to  the  fupremC 
court  where  the  king  prefided  in  perfon.  The  dignity  and 
importance  of  the  county  courts  was  alfo  further  impaired  by 
the  feceffion  of  the  Bifhops  *,  and  the  feparation  which  took 
place  in  confequence  of  their  feceffion  between  the  civil  and 
eccUfiaJiical  courts.  The  Earls  too  fhortly  afterwards  nc- 
glefted  to  attend  them  j  from  which  time  their  confequence 
has  been  gradually  declining,  and  though  there  remains  ^ 
ihadow  of  them  to  this/lay,  it  is  but  a  fhadow  of  their  priiline 
fplendour  and  dignity. 

The  Qergy  had  been  for  fomc  time  endeavouring,  all  over 
Europe,  to  exempt  themfelves  from  the  fecular  power  ;  and 
when  the  Conqueror  came  in,  as  they  had  all  along  fecondcd 
his  views,  he  diought  it  moft  prudent  to  comply  with  their 
(demands.  He  therefore  granted  them  feveral  immunities, 
and  amongft  the  reft  he  permitted  the  Bifhops  to  eftablifh 
courts  in  their  feveral "dioccfes,  in  which  they  aflumcd  a  jurif- 
ididlion  over  the  inferior  clergy  and  all  their  dependents,  who 
were  to  have  juftice  difi^enfed  to  them  in  the  coijfiftorial 
court  by  thebimop  or  his  fubftitute.  The  creflion  of  thefe 
courts  for  the  future  inveftigation  of  ecclefiaftical  matters. 


*  In  the  time  of  William  the  Conqueror  it  was  ordained, 
quoJ  Epi/copus  uel  Arcbidiaconus  (who  before  fat  with  the  fhcrifF) 
phuiia  in  bundredo  non  teneat ;  bu{  right  Ihall  be  done  by  him- 
felf  according  to  the  Canons,  &c. 
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with  which  the  fecular  judges  were  no  longer  to  interfere,  not 
only  deprived  the  county  courts  of  a  great  number  of  caufes, 
and  attendance  of  fo  many  fuitors,  htit  alfo  of  the  afliftance 
and  veneration  they  derived  from  the  learning  and  ability  of 
the  Prelates,  ^nd  though  the  difputes  which  afterguards 
arofc  between  the  Biihops  themfelves,  and  fuch  of  the  clergy 
as  were  able  to  cope  with  them,  called  for  the  necefHty  of  a 
jurifdiction  fomewhere,  .yet  their  litigations  ufually  came  in- 
to the  Sovereign  Eyre.  For  however  willing  in  thofe  days 
they  might  have  been  to  appeal  to  the  fupreme  Pontiff  for 
niifice,  they  were  neverthelefs  glad  to  have  it  adminiftered  at 
home  by  the  king's  court,  held  before  himfelf  in  perfon  at 
the  time  of  his  parliaments  ;  which  were  ufually  ailembled 
where  he  kept  the  three  great  feftivals  of  Chr'tftmas^  Eaflp' 
and  Wbiijuntidt. 

The  original  as  well  as  appellant  jurifdidlion,  exercifed  by 
the  fupreme  council  when  convened,  *  in  like  manner  as 
by  the  fVtttenagemoU  in  the  Saxon  times,  drew  into  it  the 
final  determination  of  all  caufes  of  confequence,  whether  o( 
eccle/iailical,  civil,  or  criminal  conufance.  So  extenfive  a 
JAirifdi^on,  interfering  with  the  difcuffion  of  matteVs  of 
ftate,  occafioned  the  members  thereof,  when  convened,  to  fit 
for  a  long  time  together.  JSut  the  Conqueror  finding  thefe 
long  fefnons  inconvenient,  and  apprehending  danger  from  fo 
laree  a  meeting  of  his  Chief  Vaflals,  under  the  pretext  of 
eahng  the  fubje^  by  erecting  a  conftant  court  for  the  trial  of 
caufes  and  determination  of  appeals,  took  an  opportunity  to 
ieparate  the  judicial  power  of  the  members  of  this  aflembly, 
from  their  diHberative  as  counfellors  to  the  crown.  In  this 
new  court  ereded  in  his  own  palace,  and  thence  called  bv 
Braiion^  Aula  Regia^  fate  with  other  chief  vafTals,  the  firft 
officers  of  (late,  the  Chancellor,  earl  Mareschal,  Chamber- 
lain, Senefchal,  and  Treafurer  ;  over  «ill  of  whom  prefided  a 
fpecial  and  new  appointed  Magiftrate,  next  in  authority  to 
the  king  himfelf,  called  Capitalis  JnjHciarius  totius  Anglia, 

This  new  erefted  court  by  its  conftitution  was  ambu-  . 
latory,  and  followed  the  Sovereign  whenever  he  chineed 
his  place  of  abode.  In  the  county  where  it  happened  to  be, 
It  had  an  original  jurifdiSion  of  all  matters  arifing  therein 
whether  of  a  civil  or  criminal  nature, — but  of  caufes  arifmg 
in  other  counties  it  only  exerciled  an  appellant  jurifdi<^on. 
And  to  give  this  capital  JujUciary  a  more  extenfive  authority. 


Vide  Spcl.  Glof.  <verho  Parliaxncntuin. 
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and  to  leflen  fttU  further  tho  remaining  influence  of  Ae 
<;punty  courts,  it  was  ordained  by  the  Conqueror,  that  from 
liienceforth  all  caufes  of  adion,  amounting  to  forty  JhiUings 
and  upwards,  fliould  be  determined  by  the  king's  writj  which 
-was  ufually  made  returnable  in  the  Aula  Regis ;  but  in  fomc 
cafes  they  were  made  out  to  give  the  fherifF  authority  to  pro«* 
ceed  in  the  fuit,  and  then  they  were  called  VkontieL  Ficsntid 
writs  were  of  two  forts,  the  one  founded  on  TortSy  the  other 
on  Controls,  The  vicontid  writs  adapted  for  Torts,  were 
thofe  of  Trefpafsy  Replegiari  facias^  nuifance^  and  others  of  die 
like  nature;  and  thofe  for  matters  of  contrad  were  called 
writs  of  *  jujiicies^  which  was  a  command  to  the  {herifF  to  do 
juftice  between  the  parties  in  that  particular  caufe  ;  for  if  the 
debt  or.  demand  exceeded  forty  JhiUingSy  the  fherifF  was  no 
longer  empowered  to  hold  plea  thereof  hyz, plaint  levied  in 
court  as  in  the  Saxon'txm^s.  So  alfo  the  writ  of  rights  iflued 
to  enable  the  lord  to  hold  plea  of  land  within  his  jurifdidion. 
For.  the  maxim  introduced  by  the  Nortnan  ]\xikic\zxs  was,  that 
no  one  could  hold  lands  without  the  king's  patem%  nor  plea 
^i  forty  JhiUings  without  the  king's  writ. 

'  Though  thefe  great  Officers  at  the  eftablifhment  of  the 
Huh  Regis  fate  together  in  court,  as  well  to  try  die  civil  and 
cfhninal  matters  referred  to  them,  as  to  receive  and  Ictde 
the  revenw,  'yet  our  legal  antiquarians  think,  that  even  at 
this  period  of  time,  each  of  them  had  a  peculiar  office  and 
jurifdiftion  affignedto  him.  The  Chancellor,  it  is  fuppofed,  as 
being  the  king's  chaplain  and  confeflfor,  more  immediately 
prcftdcd  when  the  complaint  was  of  fome  oppreffive  aft  of 
die-  fovereign-r-The  Treafurer,  when  the  revenues  and  rents 
were  to  be  received  from  the  fherifFs,  and  the  fines  and  a- 
merciaments  from  the  efcheators,  and  on  paffing  the  public  ac- 


•  Though  a  jufticies,  Reflegiart  facias,  and  other  '^contiel 
writs  may  be  had  of  courfe  at  this  day,  and  if  improperly  iflued, 
the  party  has  no  Tt6xG(s  but  hy  fufer/edeas  quia  irnprcaidi  emana^ 
wit ;  yet  it  is  not  improbable  but  that,  at  the  commencement  of 
the  Norman  period,  before  the  extent  of  the  remedy  given,  by  the 
Various  writs  ofacceJas  ad  curiam ^  recordari  facias  Icquelamt  falfi 
judgment ,  ScQ,  were  fully  eftabliihed,  the  Chancellor  exerciled  a 
difcretion  in  allowing  thefe  writs,  and  only  permitted  them  to 
igo  in  thofe  cafes  where  the  policy  of  reducing  the  county  court 
was  not  ncceflary  to  be  regarded.  ^/Vfpof  fnperfeding  writs, 
.1  iq-  4^r^  iji5.  a^d  tide  Writs  in  the  abridgements. 

comxt$ 
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counts— The  Conftable  and  ^  Marefchal,  upon  the  difcuffion 
of  matters  of  honour,  and  war,  and  the  rights  of  foreigners— 
the  Senefchal,  when  the  difpute  arofe  within  the  limits  of 
the  royal  refidence — and  the  Chamberlain,  when  die  money 
was  to  be  told  in  and  paid  out  of  the  Treafury. 

Tlie  Conqueror,  like  his  predeceiTors,  had  his  royal  tabl« 
fttpported  by  the'  tenants  of  his  ancient  dgmefmsy  whofe  an-^ 
jiual  renders  of  corify  fl^iep^  oicen^  and  other  produce  of  their 
lands  were  brought  to  the  place  of  his  refidence.  And  that 
the  fame  might  be  paid  with  more  punduality  and  coilve** 
tiience  to  the  refpedive  tenants,  the  Sovereigjn  frequently 
changed  his  place  of  ^bode.  But  Henry  the  hrft  generally 
commuted  thefe  renders  into  certain  fixed  fums,  after  whole 
reign,  the  removal  of  the  king's  houfehold  being  no  longer 
jieo^ary,  we  find  it  to  have  been  lefs  frequent.  The  So^ 
vereign's  l^medy  againft  thefe  tenants  in  ancient  demefne^  upoil 
negiiE^  to  difcharge  their  bounden  renders,  was  by  entry  and 
feizufe  of  dieir  lands,  without  applying  to  any  court  for  re<» 
dre<5^  or  taking  out  any  procefs  againft  them.  And  if  fuch 
entry  and  feizure  were  improperly  made,  the  tenant's  only 
remedy  was  by  petition  to  the  king's  bailiff,  the  fteward  of 
the  court  of  ancient  dimefne^  who  heard  and  finally  deter«- 
mined  the  matter ;  fo  that,  no  other  court  interfered  between 
the  king  and  his  tenants,  with  regard  to  thefe  renders  f. 

Our  greateft  legal  Antiquarians  have  fo  long  and  fo  widely 
differed,  concerning  the  other  chief  vaffals  of  the  crown  pre- 
vious to  the  conquef^,  whether  they  were  military  tenants, 
focage  tenants,  or  whether  they  were  tenants  at  all,  but 
merdy  allodial  pofleflbrs,  \allodarii'\  that  it  would  be  unbe- 
comifig  in  me  to  interfere  with  their  difcufHons,  But  cer- 
tain it  is,  and  indeed  agreed  by  them  all,  that  the  flavifh 
fervices,  the  perpetual  concomitants  of  our  old  tenures,  were 
unknown  in  this  country  till  introduced  by  the  Norman  jufti- 
ciars  ihortly  after  the  Conqueft.  At  which  time  the  eftablifh-.. 
ment  of  the  feudal  burthens  of  efcheaty  fines  for  alienation^ 


•  In  our  old  books  there  is  great  confufion  with  refpefl  to  the 
number  and  duty  of  the  Marfhals.  Fide  Mr.  Madox^  from  page 
31  to  3}.  Lord  Coke  ftiles  the  marfhal  who  prefided  with  the 
conilable,  tht  Ear! Marjhal  of  England,  by  way  of  pre-eminence, 
^Inftit,  123.     Co,  Lit.  74. 

t  fV^/ Brae.  lih.  1.  e.  11.  who  in  defcribing  thefe  tenants 
fays ,  *  •  quod  a  gleba  amweri  non  foterint,  quamdiu  fil'utre  pojjunt 
debitas  fenfionesm'* 
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primer-feijitts^  aids^  wardjhip^  marriage  and  reliefs  with  their 
numberlefs  appendages,  multiplied  the  prctenfions  of  the 
crown  to  fome  claim  or  other,  on  every  alteration  in  the  &• 
mily  or  domeftic  concerns  of  the  Tenants.  7'hefe  claims 
and  pretenfions,  and  difputes  in  confequence  of  them,  were 
at  firft  heard  and  adjufted  with  all  other  matters  of  import- 
ance in  the  court  where  the  Chief  Jufticiar  prefided.-  But  as 
the  revenues  thereby  derived  were  very  confiderable,  and  to- 
krably  well  paid  to  the  receivers  in  the  country,  it  was  found 
neceilary  th^t  their  accounts  fhould  undergo  a  clofer  infpec- 
.tion  and  revifion  than  could  poffibly  be  given  thwn  in  the 
fupreme  court,  whofe  attention  was  wholly  enerofled  by 
the  multifarious  matters  referred  to  it.  The  Conqueror 
therefore  appointed  a  feledl  committee,  of  whom  tlie  Trea-- 
furer  was  the  chief,  to  fit  apart  from  the  fupreme  court,  in  a 
chamber  of  his  palace,  particularly  to  audit  thefe  accounts, 
and  compel  the  payment  of  thofe  dues  he  laid  claim  to.  This 
court  was  built  on  the  model  of  one  erected  for  the  like  pur- 
pofe  in  his  own  native  duchy.  It  afiumed  the  name  of  the 
king's  Scaccarium  or  Exchequer,  and  the  fame  authority  was 
delegated  to  it«  judges,  as  was  exercifed  by  the  majters  of  the 
Exchequer  in  Normandy,  This  new  court  on  its  eftablifhment 
ibripped  the  Chief  JuJHciary  in  the  very  zenith  of  his  power,  of 
a  material  branch  of  his  jurifdiftton ;  though  it  appears  that 
this  powerful  magiftrate  for  fome  time  afterwards  continued 
to  interfere  in  the  Exchequer.  For  in  dialogue  de  Scac^ 
<arioy  lib.  i.  r.  9.  fpeaking  of  this  officer,  it  is  faid  <^  he  was 

great  in  the  Exchequer,  as  well  as  in  the  court ^fo  that 

nothing  of  moment  vras  or  could  be  done  there,  without  his 
confent  or  advice."  However  this  firft  deprivation  of  the 
Chief  Jufticiar 's  authority,  who  on  his  appointment  was  in- 
vefted  with  powers  fo  large  and  boundlcfs,  th^it  he  became 
both  a  tyrant  to  the  People,  and  formidable  to  the  Crown  it- 
felf,  certainly  arofe  from  mere  neceffity,  and  not  from  the 
jealoufy  either  of  the  fovcreign  or  his  people,  to  which  the 
fubfequent  diminutions  of  it  are  properly  attributed. 

In  this  court  of  Exchequer  were  all  matters  relating  to  the 
revenue  hereafter  to  be  determined ;  fo  that  when  any  patent 
or  royal  grant  was  fealed  by  the  Chancellor,  the  fame  was 
eftreated  into  this  court,  and  execution  went  forth  for  the  re- 
fer vatlons  therein  contained  to  the  Crown.  So  all  priginal 
writs  from  the  Chancellor,  giving  other  courts  a  jurifdiSioi) 
to  hear  and  determine  caufes  between  the  people,  gave  the 
court  of  Exchequer  a  power  to  colleft  the  fines  and  amer- 
ciaments due  to  the  King,  in  the  progrefs  and  inveftigation 
of  thofe  caufes  impofed  on  the  parties.    And  when  the  great 

court 
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court  inflifled  fines  6n  criminal  offenders,  the  records  were 
cltrcated  into  the  Exchequer,  from  whence  ifTued  a  proccfe  to 
get  in  the  fame  5  or  if  they^had  been  paid  to  the  clerk  he  was 
made  to  account  for  them  there.  In  this  court  too,  all  the 
Sheriffs,  Coroners,  Efcheators  and  other  officers,  emplo)red  in 
receiving  the  revenue,  were  to  make  up  and  pafs  their  ac« 
counts.  With  jurifdi6lion  over  fuch  matters,  this  court  con- 
tinued till  the  reign  of  Edward  the  Firft^  who  is  fuppofed  to 
have  formed  it  in  the  manner  we  find  it  at  this  day  \  confift- 
ing  of  two  dsvifionsy  the  receipt  of  the  Exchequer,  and  the 
court  or  judicial  part  of  it,  which  hears  caufes  relating 
thereto.  And  it  has  long  fince  been  both  a  court  of  Equity 
and  common  iawy  and  holds  plea  of  matters  not  at  all  relat- 
ing to  the  revenue,  arifmg  between  fubjedt  and  fubje£L 

The  procefs  ufed  on  th%  common  law  fide  of  the  court 
of  Exchequer  may  be  feen  in  a  variety  of  tra£b,  and  does 
not  properly  come  within  the  fubje£l  of  this  Introduction, 
in  which  I  only  propofed  to  point  out  the  intent  and  opera- 
tion of  the  procefs  of  the  courts  of  King's  Bench  and  Com- 
mon Pleas ;  to  do  which,  in  a  fatisfadory  manner,  it  was 
neceilkry  to  treat  ilightly  of  the  jurifdidion  of  the  Aula  Regis j 
inftituted  by  the  Norman  Invader,  and  to  fhew  what  {hare  of 
that  jurifdidiion  our  feveral  courts  of  juflice  at  this  hour 
re(pe£lively  exercife. 

From  what  has  been  faid  of  the  origin  of  the  Exchequer^ 
is  certainly  flrikes  the  ftudent  as  fomething  remarkable,  that 
there  exiils  in  it  a^  court  of  equity^  as  well  as  a  court  of  law. 
The  precife  time  when  the  court  of  Exchequer  firft  afTumcd 
^n  equitable  jurifdidlion,  or  from  what  caufc  it  originated, 
is  not  wfell  afcertained.  But  we  may  well  fuppole,  that 
when  it  was  found  necefTary,  in  order  to  effeftuate  juflice, 
to  propound  articles  to  compel  perfons  to  anfwer  upon  oathy 
to  allegations  therein  contained  between  fubjedte  in  civil 
fuits,  and  which  articles  were  made  to  the  King,  and  by 
him  generally  referred  to  his  chancellor,  the  officer  of  the 
crown  (in  later  times  called  the  Attorney  General)  was 
induced  to  exhibit  like  articles  in  the  Exchequer  for  the  dif- 
covery  of  facte  relating  to  the  revenue.  From  hence  arofe 
informations  for  treafure^trove^  and  for  the  difcovery  of  the 
forfeited  goods  of  an  outlaw  filed  in  the  Exchequer'^.  And 
when  afterwards  this  court,  by  the  expofition  they  put  on 
the  ftatutc  of  Rutland  ^^  by  which  it  is  cnafted,  "  That  no 


•  Hard.  It.  f  10  Edward  xHiQ&xSi. 
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••  fuit  {hall  be  profccuted  in  the  Exchequer,  unlcfs  it  con- 
**  ccrn  the  king  or  his  officers,"  held  in  contradidion  to 
the  evident  meaning  of  the  legiflature,  that  pleas  between 
ibbjeds  who  were  debtors  to  the  crown,  came  within  the 
idea  of  minifters  of'  the  Exchequer,  this  court  upheld  a 
jurifdiftion  as  well  of  matters  inquirable  by  exhibited  arti- 
cles, as  of  matters  cognizable  in  anions  at  common  law. 
And  though  ^^JiApcena  was  not  invented  in  Chancery  till 
Ae  reign-  of  Edward  the  third,  they  certainly  before  that 
time  exercifed  both  an  equitable  jurifdi^on  on  exhibited 
articles,  and  in  adions  at  common  law,  whenever  the  com* 

gainant  fuggefted  that  he  was  a  debtor  orfermor  to  the  king. 
feems  too,  diat  before  the  fuhpctna  was  invented,  the 
procefe  they  ufed  was  a  venire^  attachment  and  commijfion  of 
rebellion.^  the  procefs  ufually  awarded  in  the  Aula  Regis  on 
great  and  particular  occafions.  But  when  Richard  de  WaU 
tham  kad  devifed  ^tfubptena  returnable  in  Chancery,  the 
treafurer  of  the  Exchequer,  in  imitation  of  it,  framed  a 
fimilar  writ  for  matters  of  equityy  under  the  feal  of  his  own 
court,  returnable  before  himfelf,  inftead  of  ufing  the  procefs 
rf  the  venire  in  the  firft  inftance  j  retaining,  however,  that 
and  its  following  procefs,  in  c^fe  the  party  ihould  (hew  any 
contumacy  to  hx^fabpcena.  The  Exchequer  writ  oi  fuhpama 
was  alfo  afterwards  extended  as  ai|  original  procefs  in  a 
civil  a£Hon  commenced  there,  though  how  long  before  the 
reign  of  Henry  the  eighth  is  not  well  known.  And  this  writ, 
together  with  the  venire  ad  rejpondendum^  and  writ  of  quo 
minusj  which  came  into  ufe  in  civil  a(5^ions  between  fubjeft 
and  fubjed  in  confequence  of  the  above  expofition  of  the 
ftatute  of  Rutland,  are  the  three  methods  at  this  day  of  com- 
mencing civil  actions  in  the  court  of  Exchequer,  But  to 
return  to  the  remaining  jurifdiAion  of  the  Chief  Jujiiciary. 

The  Aula  Regis^  wherein  this  magiftrate  prefided,  had 
ftill  an  originlal  jurifdi£tion  over  all  caufes  of  moment  not 
immediately  concerning  the  revenue,  cognizance  of  all  cri- 
minal offences^  committed  in  the  county  where  it  happened 
to  be,  the  punifhment  of  all  capital  delinquents,  and  an 
appellant  junfdidion  from  every  inferior  common  law  court 
in  the  kingdom.  It  was  not  long,  however,  before  the  au- 
thority which  this  magiflrate  enjoyed  received  another  confix 
derable  (hock.  For  as  it  was  the  dutv  of  the  Qnefjufiiciar^  as 
well  as  the  reft  who  compofedthe  Aula  Regls^  to  attend  their 
foyereign,  and  be  at  hand  to  advife  him  in  aH*  matters  of 
law  and  ftate,  the  people  who  had  caufes  depending  com- 
plained loudly  of  the  inconvenience  they  fufFered  in  being 
neceifitstted  to  follow  the  Kifig's  fuite  ffOBi  place  to  place  to 
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have  tfaem  detennined.  A  reftoradon  of  the  ancient  confti- 
tution,  and  particularly  of  the  power  of  the  county  court, 
the  grand  (eat  of  juftice  in  the  Saxon  times,  whereof  they 
had  been  unjudly  deprived,  partly  by  the  policy,  and  partly 
by  the  force  of*  the  Norfnansj  was  now  much  wifhed  for  by 
the  people.  And  though  the  dignity  of  the  county  court 
was  not  only  greatly  diminifhed,  but  the  matters  ufually 
difputed  were  become  too  intricate  for  the  underltandings  of 
the  fuitors,  yet,  from  the  intolerable  expence^  and  delay 
occafioned  by  following  the  fupreme  tribunal,'  travelling 
about  with  the  King's  perfon,  the  chance  of  injuftice  feemed 
preferable  to  procrafiination.  In  the  reign  of  Rufus^  the 
Conqueror's  ion  and  fuccefTor,  it  was  found  expedient  to 
pare  off  fome  of  the  excrefcences  of  ihe  Norman  regulations, 
by  reltoring  in  certain  cafes  the  laws  of  Edward  the  Con- 
fcflbr.  The  out-line  of  the  new  conftitution,  however,  was 
fufiered  to  remain  as  in  his  father's  time.  In  the  reign  of 
Henry  the  firift  fome  little  alteration,  with  refped  to  the  trial 
of  caufcs  in  a  more  eafy  and  expeditious  manner  for  the 
fubje£t,  took  place  for  a  while.  .  And  in  the  following  reign 
of  Stephen  the  ufurper,  though  much  was  promifed,  litde 
was  performed  towards  redrefTmg  the  numberlefs  grievances 
of  the  people.  But  in  the  time  of  Henry  the^econd  the  laws 
were  revifed  and  methodized,  and  reduced  mto  a  regular 
order.  And  to  obviate  the  inconveniences  of  following  the 
fupreme  court,  this  Prince,  at  the  parliament  of  Northampton^ 
eftablifhed  certain  ^officers,  caiXzA  Juftices  in  Eyre^  jufticiarii 
it'tnerantes ;  I  fay,  eftabli(hed  fuch  juftices,  .contrary  to  the 
old  chronicles,  which  maintain  that  thi^  prince  firft  intro- 
duced them.  For  Mr.  Madox  *  gives  inftances  upon  record 
of  fuch  juftices  going  their  circuits,  fo  early  as  the  eighteenth 
year  of  king  Henry  the  firft.  And  I  follow  his  opinion  in  pre- 
ference to  that  of  the  monkifh  writers,  in  confequence  of 
lord  Coke'%  advice,  not  to  mind  chronicle  law^  when  put  in 
competition  with  records.  Befides,  lord  Lyttelton  feems  in- 
clined to  think  that  fuch  juftices  were  firft  appointed  in  this 
ifland  by  king  Henry  the  firji^  that  prince  obferving  the  great 
benefits  derived  to  the  people  in  France  from  a  fimilar  infti- 
tution  of  Louis  le  Gros  j  but  fays,  that  during  the  inteftine 
commotions  under  Stephen  they  had  been  difufed,  and  were 
therefore  only  revived  and  regularly  fettled  by  king  Henry 
tbefecond. 


•  Hift.  Scacc.  c.  3. 
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Thcfe  new  created  judges  at  firft  went  their  circuits 
frequently,  but  were  loon  prohibited  from  going  them 
oftner  than  once  in  feven  years.  This  prohibition  was 
probably  owing  to  the  jealoufy  of  the  baron.*;,  whofe  inde- 
pendent and  hereditary  Jurifaiftions  were  much  infringed 
by  this  regular  exercife  ot  power,  derived  from  the  immediate  * 
authority  of  the  fovereign.  It  was  not  long,  however,  be- 
fore the  barons,  finding  it  neceflary,  in  order  to  fupport 
their  pretenfions  againft  the  crown,  to  make  fome  regula- 
tions in  favour  of  the  commons,  ftiflcd  the  jealoufly  they 
had  formerly  conceived  againft  the  Jujlices  in  Eyre,  and  ex- 
prefsly  ftjpulatcd  with  their  fovereign  that  they  fhould  be 
fent  into  every  county  once  in  the  year  to  try  certain 
adlions,  then  called  Recognitions  or  jfffizes  *. — Aflizes  were 
remedies  which  had  been  introduce4  at  the  fame  parliament 
of  ^Northampton,  for  the  purpofe  of  trying  titles  to  land  in 
a  more  certain  and  expeditious  manner  before  commiflioners 
appointed  by  the  crown,  than  before  the  fuitors  in  the 
county  court,  or  the  King's  jufticiars  in  the  j1u!a  Regis. 
The  invention  of  this  mode  of  trial,  as  well  as  that  of  the 
grand  aflize,  or  trial  by  a  fpecial  kind  of  jury  in  a  writ  of 
Right,  at  the  option  of  the  tenant  or  demandant,  inftead  of 
the  Norman  trial  by  battel,  are  attributed  to  Glanvily  Chief 
Jufticiar  to  King  nenry  the  fecond. 

Thefe  Jujiices  in  Eyre,  befides  being  impowered  to  take  the 
aflizes,  were  commiflioned  alfo  by  the  King,  or  the  guar- 
dians of  the  realm  in  his  abfence,  to  do  juftice  of  all  kinds 
in  their  rcfpe£tive  circuits,  where  the  property  in  con- 
tention did  not  amount  to  half  a  knight's  fee,  or  where  the 
controverfy  was  of  that  importance  that  it  could  not  be 
determined  but  in  the  fovereign's  prefence.  And  if  a  mat- 
ter of  difficulty  arofe  in  taking  the  ailizc,  thefe  judges  were 
afterwards  dire6i:ed  to  adjourn  it,  and  cauf^  it  to  be  brought 
before  the  juftices  of  the  bench  f.  Thefe  itinerant  magif- 
trates  were  alfo  charged  to  make  inquifitions  concerning 
robbers  and  malefadors  in  the  counties  through  which  they 
pafled,  and  to  take  efpecial  care  of  the  rights  and  profits^ 
accruing  to  the  crown  from  the  refervations  in  the  feudal 
grants.  And  at  their  firft  inftitution,  they  were  directed  to 
enquire  of  feveral  matters  which  the  preceding  commotions 
had  made  neceiTary :(. 

^  -r  -  •  -  '         ■        •. 

•  Vide  magna  chart  a,  r.  12. 
f  Magna  charta,^  c.  1 2. 

X  Vide  lord  Lytiiitou,  B.  4.  fub  anno  1176,  and  the  records 
Cited  fix>m  Madox  in  his  appendix.  No.  1 1. 

Wherever 
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Wherever  thefc  jufticcs  came  they  fupcrfeded  the  teurjij 
and  all  matters  civil  and  criminal  were  referred  to  their 
judgments ;  but  ftill  an  appeal  lay  from  their  detfsrmination 
to  the  great  jfula  Regis.  And  if  the  King  went  into  the 
county,  where  they  happened  to  be  fitting,  all  pleas  before 
them  immediately  ceafed,  and  came  into  the  fovereign  eyre 
before  the  Chief /«/?/Wtfr. 

In  their  cir^pits  thefe  Juftices  in  Eyre  acEled  al(b  as  auxi- 
liaries to  the  fupreme  court ;  for  whenever  any  matter  of  * 
fad  was  ftrongly  litigated  bv  the  contending  parties  above,  • 
and  which  arote  at  a  great  diftance  from  the  Jula  Regisy  there 
iiliied  a  writ,  direfted  to  the  chief  juftice  in  eyre^  to  inquire 
into  the  faft  *.  From  this  circumftance  we  may  perhaps 
look  for  the  origin  of  the  praSice  in  the  court  of  Chancery, 
of  direfling  a  feigned  ijfue  in  law  to  try  a  fadl  ftrongly  con- 
troverted between  the  parties  in  a  fuit  there.  Nor  is  it  im- 
probable, but  that  the  Legiflature  at  Edward  thefirji*s  fecond 
parliament  at  Wejlminjler  took  the  hint  from  the  like  ufage, 
to  ordain,  that  pleas  depending  in  either  bench  that  re- 
quired an  eafy  examination  fhould  be  tried  in  the  county 
wherein  the  fails  arofe,  before  the  juftices  appointed  to  take 
the  aflizes^  by  virtue  of  the  writ  given  by  that  ftatute  ; 
from  which  has  arifen  the  very  beneficial  jurifdidion  of  die 
auxiliary  courts  of  niftprius. 
# 

Upon  receiving  a  plea,  if  it  was  of  a  matter  of  faft,  a  jury 
was  impannelled  by  the  (herift',  who  gave  in  their  verdidt  to 
the  jujiice  in  Eyre^  which  was  afterwards  fent  to  the  Aula 
Rigts  to  be  recorded.  In  debt  upon  Jimpie  contraSf^  the  de- 
fendant charged  therewith  might  wage  his  law  as  in  the  Saxon 
times.  But  wager  of  law  was  never  permitted,  unlefs  the 
defendant  bore  a  fair  and  irreproachable  charafter;  and  it 
was  alfo  confined  to  fuch  cafes  where  a  debt  might  be  fup- 
pofed  to  be  difcharged,  or  fatisfadlion  have  been  made  in 
private  without  any  witneffes  to  atteft  it ;  as  in  aftions  of 
debt  on  fimple  contrail,  or  for  an  amercement  in  a  court 
baron,  in  aftions  of  detinue,  account,  and  on  parol  fub- 
miffions  to  an  award.  For  on  all  thefe  occafions  the  adion 
is  built  on  a  feeble  foundation,  and  the  law  prefumes  that 
the  party  might  either  have  difcharged  the  debt  in  fecret, 
or  before  witnefles  that  are  dead  or  not  to  be  found.  In 
a£lions  on  fpeciatty  debts,  witneffes  were  produced  to  atteft 


•  Vide  Riley's  Plead,  in  Pari  74,  75. 
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the  trudu  of  die  deed*.  In  fUas  of  land,  die  imreftttiire 
tbereofy  figned  by  the  pares  curia^  was  produced  to  dia 
court;  but  if  that  could  not  be  found,  the  parties  joined 
UTue  by  btfitel^  till  that  barbarous  and  abfurd  mode  of  trial 
fell  into  difufe>  and  the  grand  affize  was  introduced  in  its 
foom.  Crimiual  matters  and  offences  were  enquired  of  by  an 
inqueft  impannelled,  and  prelented  an  articles  of  inquiry,  as 
in  the  Saxon  times.  But  the  old  cuftom  of  putting  the  party 
accufed  to  purge  himfelf  by  the  ordeal^  or  in  lef&r  offences 
liy  compurgatorsy  was  difufed,  and  inflead  thereof  2itetitJMj 
was  introduced,  to  hear  the  evidence  of  the  fzSt  wherewith 
be  was  charged.  And  then  the  prifoner  did  not,  as  for- 
merly, produce  his  witnefles  to  the yfiy?  jury,  who  now  only 
heard  evidence  to  accuie,  but  reierved  his  defence  for  the 
Jecondyxrfy  before  whom  he  was  to  be  tried. 

When  the  Jujiices  in  Eyre  returned  from  their  circuits, 
they  lodged  the  records  in  the  Exchequer^  from  whence  ilTued 
procefs  to  colled  and  gather  in  the  fines  and  amerciaments 
due  to  the  Crown.  But  when  the  divifion  of  the  cour^ 
took  place,  in  the  reign  of  Edward  the  firfl,  the  records 
were  deposited  in  their  refpedtive  treafuries,  and  only  ex- 
tra6ls  thereof,  fo  far  as  related  to  the  revenue,  were  made 
out  and  tranfmitted  into  the  Exchequer. 

The  yu/lices  in  Eyre  having  only  a  delegated  power  from 
the  crown  to  hear  and  determine  the  caufes  referred  to  them, 
a  writ  of  error  and  appeal  lay  from  their  judgment  to  the 
fiipreme  court  where  the  Chief  yujiiciar  prehded.  This  right 
-of  appeal  brought  bacic  to  that  powerful  magiflrate  the 
final  determination  of  almoft  all  caufes  of  confequence,  and 
occafioaed  not  only  a  great  delay  of  juftice,  but  a  confider- 


*  In  thofe  days  ^  great  difficulty  attended  the  proving  of  a 
deed.  For,  according  to  lord  Coke,  they  anciently  added  the 
names  of  the  witnefTes  in  the  contents  of  the  deed,  after  the 
claufe  of  **  in  cujus  ret  memoriam,*^  .and  impannelled  them  with 
the  jury.  This  not  only  occafioned  delay,  from  the  neceflity 
there  was  of  fiwarding  procefs  to  bring  thefe  witnefles  in,  but 
alfo  from  the  caufe  being  frequently  obliged  to  be  adjourned  for 
their  default.  But  to' prevent  this  delay,  and  fave  the  trouble 
and  expence  which  attended  it,  recognivcances  "wttt  introdaced  \ 
which  being  an  acknowledgement  of  a  debt  in  court,  atteiled  by 
the  court  itfelf,  needs  no  other  ipecies  of  trial  to  make  it  more 
evident.    Vide  Co*  Lit.  6.  «• 

able 
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alilc  cncreafe  of  cxpcnce  to  the  parties.  So  great  an  influx 
of  bufinefs  to  the  fupreme  court  neither  atfording  them 
kffure  to  hear,  nor  opportunity  to  difpatch  the  caufcs  refer- 
red to  them  with  expedition  and  pundkuality^  foon  occafioncd 
a  loud  cry  for  the  eitablifhment  of  another  jurifdittion^  for 
•the  fole  invelHgation  of  civil  difputes.  And  as  by  this  time 
tlie  extravagant  powers  afiumcd  by  the  Chief  Ju/iiciar  had 
kindled  a  jealoufy  in  the  crown,  and  fometimes  lilled  the  na- 
tion with  juli  alarms  for  its  privileges,  a  diminution  of  his 
authority  was  in  the  contemplation  both  of  the  King  and 
his  people* 

From  the  firft  appointment  of  this  officer  by  the  Conque- 
ror, his  power^  notwithftanding  parts  of  his  jurifdictlon  had 
been  branched  out  into  other  channels,  from  various  circum- 
ftanccs,  had  been  continually  encrcafsng.  But  Air.  Aiadox 
thinks,  that  this  encreafe  or  authority  was  rather  owing  to 
the  perfonal  dignity  and  confequence  of  thofe  who  had  been 
fucceflively  appointed  to  the  oihce,  than  to  the  extent  of  the 
jurifdiition  allotted  to  it.  In  this,  perhaps,  he  is  not  mif- 
taken;  for  we  find  it  to  have  been  generally  held  by  fome 
great  prelate,  or  powerful  baron.  And  it  appears  that  all  the 
great  offices  of  the  Aula  Regis  were  ufually  filled  with  the 
firft  peirfonagcs  in  the  kingdom  ;  it  being  obferved  by  our  an- 
cient writers,  "  that  the  Tplendour  of  the  king's  court  ap- 
peared much  in  the  greatnefs  of  his  minifters  ;  but  that  fome 
were  ft)  great  in  theinfelves,  that  they  diminifhed  the  gran- 
deur of  their  mafter,  and,  by  attracting  the  eyes  of  the  mul- 
titude, made  the  King  often  entertain  wifhes  to  diminifli 
that  lilftrc,  which  fo  much  exceeded  his  own."  The  fre- 
quent attempts  of  our  princes  to  lelFen  the  power  and  aiitho-« 
rity  of  the  magnates  regni^  is  very  confpicucais  in  the  fubdi- 
vifion  of  the  great  Fc'tfsy  which  on  efcheats  and  forfeitures 
had  "been  made;  but  which  pravStice  was  foon  put  a  fl-op  to 
by  the  ftatute  de  donis*.  However  not  before  fome  of  them 
had  received  great  checks  in  acquiring  and  perpetuating  in 
their  own  families  their  extcnfive  poffeflions. 

The  diminution  of  the  jurifdiclion  and  authority  of  tht 
Chiefjujliciar^  the  objeft  of  our  prefent  attention,  muft  cer- 
tainty have  been  an  eficntial  part  of  the  policy  of  the  defcen- 
dbnts  of  Henry  the  fecond.  But  perhaps  it  was  owing  more 
to  the  affumed  confequence  and  importance  of  the  then  Chief 
yujltciar^  than  to  any  thing  elfe,  that  this  great  office  received 


•  /r^/»//r/f^  the  fecond,  13  Ed<w.  I. 
Vol*  I.  B  th« 
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the  moft  fevere  blow  to  its  authoritj  during  the  reign  of 
one  of  them.— I  mean  by  the  ereftion  of  the  court  of  Coni'* 
man  Pleai^  which  I  am  led  to  think  was  firft  feparated  from 
the  Aula  Regis  in  the  time  of  Richard  the  firft,  though  it 
was  not  connrmed  and  made  ftationary  at  Weftminfter  till 
the  feventcenth  year  of  King  John.  In  this  opinion  I  fol- 
low Mr.  Maioxy  although  it  muil  be  acknowledged  that  he 
differs  from  the  authority  of  moft  writers  on  this  fubjedt,  and 
amongft  others  of  lord  Cokey  who  in  Coke  Lyttletotiy  yib.  and 
in  the  preface  to  his  eighth  report,  feems  inclined  to  believe 
that  the  Common  Pleas  was  not  only  a  diftinft  court  at  the 
time  of  magna  chart  a  ^  but  that  there  was  a  court  of  fuch  pe- 
culiar and  feparate  jurifdifkion  even  before  the  conqueft. 
Lord  Coke  as  a  lawyer,  no  doubt,  merits  our  greateft  reve- 
rence ;  but  Madoxy  as  an  antiquary,  is  certainly  deferving  of 
our  attention,  and  particulaj;lv  in  a  matter  ot  this  fort,  in 
which  we  cannot  but  fuppoie  his  refearches  to  have  been 
higher  than  thofe  of  his  lordftiip.     According  to  the  anti- 

?uary,  then,  for  fonie  time  after  the  conqueft,  there  was  (a» 
have  faid  before)  but  one  great  and  fupreme  court,  called 
the  Aula  Regis j  exercifing  a  jurifdidtion  over  civil  and  cri- 
minal matters,,  from  which  gradually  fprung  the  courts  of 
Exchequer  and  Common  Pleas  ;  and  ^s  the  former  became  al- 
together independent,  fo  the  latter  became  wholly  diftin£t 
from  it*  He  thinks  too,  that  the  (bparation  of  the  Common 
Pleas  took  place  in  the  reign  of  Richard  the  firjl^  though  it 
was  not  (as  he  ♦  fays)  firmly  eftabliftied  till  that  of  Henry  the 
third.  In  this  opinion  the  antiquary  feems  to  be  confirmed 
by  fome  remarkable  paiTages  in  the  hiftory  of  that  reign,  in 
which  he  lays  the  foundation  of  the  Common  Pleasj  one  of 
which  in  particular  I  ihall  advert  to< 

Amongft  the  various  fch^mes  put  in  prance  by  ^/Vy^^r^ 
the  firft,  to  get  money  to  fupport  his  proje6b  againft  the  in- 
fidels, he  forgot  the  policy  which  it  was  clearly  his  intereft  to 
purfue  'y  and,  while  he  was  intent  Only  on  gettihg  money, 
nededled  altogether  the  rights  of  his  crown,  and  the  v^lfare 
of  his  people.  For  we  are  informed,  that  he  put  up  all  the 
higheft  offices  and  titles  to  fale  \  and,  amongft  the  reft,  fold 
that  of  Chief  Jujliciary  to  Hugh  de  Puxas,  bifhop  of  Dur-^ 
hamy  for  one  thoufand  marks ;  which  prelate  was  alfo  rich 
enough  to  buy  the  earldom  of  Northumberland.  When 
Richard  afterwards  fet  out  on  the  knight  errantry  of  a"  Croi- 
fade,  he  entrufted  the  guardianfhip  of  the  realm  to  this  Hugh 


Fide  Madoxy  excheq.  on  the  divifion  of  the  courts. 
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fie  Ptixas,  jointly  with  his  favourite  Hugh  de  Longchampi  who 
hfdd  the  biflioprick  of  Ely,  the  Office  of  chancellor^  and  who 
was  alfo  the  Pope's  legate*  Whether  Puzat  conceived,  as 
he  had  bought  the  office  of  Chief  Juftieiar,  it  was  an  in- 
fringcroent  on  the  rights  of  his  purchafe  to  put  another  in 
commiffion  wth  himfelf  in  the  Viceroyfliipof  the  kingdom  ; 
or  whether  it  was  owing  to  the  jealoufy  or  ambition  of  Long^ 
chantpy  it  is  certain,  that  the  inftant  the  King  was  gone  on 
Ms  projed^  thefe  joint  guardians,  from  their  quarrels,  threw 
the  whole  kingdom  into  a  flame*  In  their  contentions  Long^ 
champ  got  the  better  of  Puzas,  and  not  only  compelled  him 
to  reiign  all  his  offices,  but  ufurped  that  of  jufticiar  himfelf^ 
and  fent  Pu%as  to  pfifon*  Richard's  time  was  fo  much 
taken  up  with  the  Saracens  while  abroad  in  the  Holyland, 
that,  notwithihmding  thefe  conimotions  reached  his  ears,  he 
took  no  ftep  to  deprive  Longchamp  of  the  authority  he  had 
ttfurpfed ;  but  he  was  fufFered  to  continue  for  fome  time  in 
the  full  enjoyment  of  his  offices :  till  at  laft  his  infolende  and 
oppreffions  roufed  up  the  barpns,  who,  under  prince  John^ 
xfiet  at  Readings  and  not  only  ftript  him  of  his  ufurpations^ 
but  compelled  him  to  fly;  and  gave  the  office  of  Qnef 
Ju/liciar  to  the  archbifhop  of  R9utm 

If  then  we  confider  the  feveral  great  offices  veft^d  at  one 
and  the  fame  time  in  Puzas  and  Longchamp^  the  kingly  au^ 
thority  which  they  poflefied^  and  the  deep  fchemes  of  ambi« 
tion  m  which  by  their  rival&ip  they  were  engaged^  we 
cannot  think  that  eithef  of  them^  when  in  pofleffion  of  the 
office  of  0}ief  Jufiiciary  wifhcd  for  the  Aula  Regis  to  hold 
a  long  feffion ;  or  that  they  had  any  great  inclination,  or  much 
t^ifure^  for  the  hearing  and  inveftigation  of  private  matters 
referred  to  them^  To  their  cabals  and  ambition  then,  more 
Oian  to  any  thing  elfe^  we  may  look  for  the  firft  feparation  of 
the  Common  Pleas  from  the  jtula  Regis  \  as  in  all  probability,  to 
iave  dieir  own  trouble  and  time,  they  delegated  the  cogni- 
sance of  i:ivil  concerns  to  others  of  tiie  Jufticiars,  who,  for 
the  better  hearing  thereof^  and  that  they  might  not  protra£k 
the  feffion  of  the  Aula  Regis,  left  the  High  Bench  and  retired 
into  fome  convenient  apartment  to  hear  thofe  pleas,  which 
being  merely  civil,  and  more  technically  intricate,  required 
a  private  difcuffion.  Nor  did  the  Chief  Ju/Hciars  think  they 
Were  parting  with  their  jiuthority  for  ever,  by  fuch  tempo- 
nry  delegations  of  it ;  as  they  rcfer\'ed  to  themfelves  the 
power  of  refuming  it  whenever  diey  chofe,  and  an  appellant 
jurifdi£Uon  to  rectify  any  erroneous  proceedings  in  the  caufes 
referred  to  thefe  fubftitutes.  But  the  nation  having  once 
experienced  the  benefits  arifing  from  this  newly  conftituted 
B  2  jurifdi6lion^ 
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jurif4i«^ion,  loudly  called  for  its  permanent  cftabliflimcnt ; 
and  the  barons  dreading  the  refumption  of  the  power  of  the 
Chief  Jujiiciar  in  its  full  latitude,  and  glad  to  fee  it  once  dimi- 
niflaed,  joined  in  the  voice  of  the<Jommon?.  Accordingly,  in 
the  fuccecding  reign  of  King  Johu^  when  he,  to  quell  the  In- 
furreilions  of  the  great  feudatories,  confented  to  the  two 
famous  charters  of  Englifh  liberties,  magna  carta^  and  carta 
diforejlay  the.  barons  took  care  to  provide,  amongft  other 
thuigs  equally  calculated  for  the  relief  and  protection  of  the 
fi^bjecl,  that  this  court  for  the  inveftigation  of  the  civ  il  con- 
cerns of  the  people  (kould  be  fully  eitabliflicd.  Witli  thia 
article  that  unfortunate  prince  did  not  long  he  fi tale  to  com- 
ply, having  himfelf  experienced  many  inconvenicncics  in 
the  earlier  part  of  his  life  from  the  Cuperomincnt  authority 
cxerciicd  by  the  Chiefjujl'idars^  whofe  tyranny  had  extciul'.d 
itfelf,  as  well  over  the  prerogatives  of  the  Kin^  as  the  rights 
of  the  people:  and  fo  much  fo,  that  he  hiuifelf  had  once 
formed  a  defign  to  abolifti  the  office,  but  which  unfortunately 
proved  abortive,  from  the  great  afcendency  which  that  ma- 
giftrate  had  gained  in  the  country.  The  barons  therefore 
from  thqir  diilike  of  thp  office,  under  the  pretence  of  reliev- 
ing the  people  from  the  inconveniencies  of  following  the 
Aula  Regis  from  place  to  place  to  have  their  caufes  determined, 
made  it  an  article  in  the  great' charter^  that  '*  Communia 
placita  non  fequantur  curia/n  noj}ra?n^  fed  in  aliquo  loco  certa 
teneanturJ"  This  article  eftedlually  eftabliflicd  and  confirm- 
ed th?  Common  Pleas  \  and  the  loco  certo^  where  thefe  pl^as 
"Were  to  be  heard  and  determined,  was  fixed  to  be  in  a  recefs 
of  the  Great  Hall  of  the  Palace  at  IV^jhauijlcr^  built  in  the 
time  of  King  RufuSy  where  the  Sovereign  ufually  refided. 
The  Common  Pleas  has  *  moflly  fmce  that  time  remained  in 
the  fame  place,  while  the  court  of  the  ChlefJhjUce  of  Eng^ 
land^  which  afterwards  fprung  from  the  old  root  of  the  A^l(^ 
Ji^ghi  continues  ambulatory  with  the  Sovereign. 

By  the  eftabliflimcnt  of  the  court  of  Crm?non  Pleas  or  Com^ 
m€n,Benchy  as  it  was  ftikd  to  diflinguifii  it  from  che  ///V^ 
Benchy  whereon  the  Chiff  Jujiiciar  fate  as  Rrpreicntative 
of  tbe  Sovereign,  tliis  Magiftrate  was  iritirely  ftript  of  an- 
other confiderable  branch  of  his  jurifdidtion;  and  his  pow^r 


•  I  fey  moftly^  contrary  to  the  opinion  -^f  many,  who  affirm 
tbat  it  has  e*uer  fince  remained  there  ;  for  by  tiie  ilatutc  z  Eduu, 
3.  c»  il,  it  appears,  that  the  Common  Bench. h^A  been  rcm'-ved } 
and  that  ilatute  provides/  that  it  fhall  not  here^fcer  be  removed 
without'warning  given  the  fuitcrs. 

.     .  -  4  was 


FN  T  R  O  D  U  C  T  I  O  N:  xx\ 

^was  fo  much  curbed  by  other  articles  in  the  Great  Chatter, 
ratified  and  contirmed  by  King  Hairy  the  third,  that  we  be- 
hold this  migiity  oificer  gradually  on  the  wane,  during  the 
long  and  trouble fome  reign  of  that  King  :  towards  the  end 
of  which  there  appears  to  have  been  no  fuch  Magiftratc ; 
for  the  iaft  Chief  Jujt'uiar  we  read  of  in  hiliory,  and  it  is 
even  doubted  whctlicr  he  was .  Q?ief  Jujitaar  or  not,  was 
Hubert  du  Burgh.  The  court  too,  in  which  this  iVlagiRrate 
ufed  to  prefide,  feems  by  this  time  to  have  loft  its  name  of 
the  Ada  Regh^  though  whether  it  aflumed  the  nnme  of  the 
King^s  Bench  or  not,  till  the  fucceeding  .reign  oi  Edward  tht 
firlt,  does  not  appear.  Tor  Bradfony  who  wrote  towards 
the  clofe  of  the  reign  of  Henry  the  third,  and  was  Chief 
Juftice^  Speaking  of  the  remaining  jurifdidlion  in  it,  fays, 
"  Hahet  Hex  plures  curias  in  qniltUi  diverjk  aBi^jtiei  ter?ni' 
**  nantur^  &  silarum  curiam  ha  bet  unam  propria  m<y  sicuT 
**  Aulam  Regiam^  k3  'JujVtciarios  capitales^  qui  proprias  caufas 
**  Regis  tirminant^  ^  aliorum  cmnium  per  querela^ny  vel  per 
**  privilegium^  feu  iibertatem,^^  And  afterwards,  fpcaking  of 
flie  Judges,  he  fays,  "  Item  Jujhciariorufn  qtii.lamfunt  capi- 
**  taUs^  generaleSy  perpetui^  ^  majores  a  latere  R^'gis  rcfidcv.tcs^ 
♦*  qui  omnium  aliorum  c^rrigen  tenentur  injurias  i^  errores*J* 

Befides  the  cftablifiament  of  the  Common  Pkas^  the  Aula 
jRegiSj  during  the  .rtign  of  Henry  the  third,  had  received 
other  confiderable  ihocks,  particularly,  that  of  the  Chancel- 
lor's withdrawing  from  it,  and  exercifmg  his  judicial  autho- 
rity alone  in  a.fcparatc  apartment.  But  the  precife  time  of 
the  Chancellor's  feceflion  is  not  well  afcertained,  though 
there  is  great  reafon  to  think  it  took  place  in  the  courle  of 
that  reign;  and  that  it  was  owing  to  the  intcftine  commo- 
tions and  difputes  which  happened,  nftt  only  between  the 
King  and  the  Barons,  but  between  the  Ahg^iatcs  Rcgni 
themfelves  when  aflcmbled  together,  which  wholly  prevented 
the  Chancellor  from  performing  the  ordinary  functions  of 
his  office  in  the  Great  Hall  of  the  Palace,  where  the  Sovereign 
for  the  moft  part  refided. 

The  jarring  interefts  that  prevailed  between  the  grearet 
barons  and  the  lefs,  when  convened  together,  had  long  called 
for  their  feparation.  In  the  reign  of  King  John  they  had  for 
a  while  been  difunited ;  for  the  firft  traces  which  remain  of 
their  feparation,  in  the  conilitution  of  parliaments,  are  found 


*  Thcfe  words  clearly  (hewi  that  the  King's  Bench  originally 
was  no  other  than  a  criminal  courts  and  court  of  appeal* 
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in  the  great  charter  obtained  in  his  reign;  though  omitted 
in  thsit  of  his  fon  Henry  the  third,  in  whofc  troublcfome  reign 
they  again  claihcd  with  each  other.  The  continual  dangers 
to  which  the  king  and  people  were  expofed  from  the  fadions 
and  contentions  of  thefe  great  feudatories  when  aiTembledi^ 
and  it  not  being  well  fettled  what  diftinft  powers  the  aflem* 
blv  of  the  great  or  lefTer  barons  (bould  feverally  cxercife,  or 
wnere  the  cxtenfive  authority  vefted  in  the  Aula  Regis  fliould 
refide,  feem  firft  to  have  fuggefted  to  young  Edward  who 
had  fubdued  the  potent  barons,  that  great  idea  of  our  ju* 
ridical  conAitution ;  which  he  afterwards  upon  his  comme 
to  the  crown,  with  fo  much  credit  to  himfelf,  and  happinels 
to  his  fubjefis,  firmly  eftablilhed.— — ^This  prince  has  been 
ftilcd  pur  EngHJh  Juftinian\  for  in  his  time  die  law  came  to 
fo  fudden  a  perfection,  that  Sir  Matthew  Hale  does  not  fcru- 

Ele  to  affirm,  that  more  was  done  in  the  firft  thirteen  years  of 
is  reign  to  fettle  and  eft^blifli  the  diftributive  juftice  of  the 
kingdoip,  *  than  in  all  the  ages  fmce  that  time  put  together. 


King  E4u)areFi  eftablifhment  of  the  conftitution  confided, 
inftead  pf  one  court  of  univerfal  jurifdi£lion  poileiling  a  le- 
fiJJative  as  well  as  &  judicial  authority,  and  exercifmg  a  fuper^ 
intendent  controul  over  fubordinate  jurifdiftions,  of  one 
fupreme  court  called  the  Parliament^  compofed  of  the  fove- 
reign  himfelf,  the  tenants  per  Baraniumy  and  the  reprefenr 
tatives  of  other  inferior  tenants  holding  in  capite  of  the  crown  \ 
and  after  the  f  twentieth  yc^r  of  his  reign  of  the  reprcfcntativcs 
of  the  cities  and  burghs.  In  this  court  vefted  the  fole  right 
of  legifla.tion,  and  the  exercife  of  an  appellant  jurifdi£iion  in 
the  dernier  refort  over  all  caufes  civil  and  criminal,  unlefs  of 
ccclefiaftical  cognizance,  which  had  before  been  given  to 
die  biQiops;  but  which  was  only,  to  aflemble  when  fum^ 


*  Fide  a  fummary  of  the  improvements  made  by  this  prince, 
^  Black  ft  ^  Com*  ^z^-Sr-j*     And  HeJes  Eifi.  Com.  Lana* 

t  i  nave  affigned,  according  to  Mr.  Hime*  the  20th  year  of  \i\% 
reign«  12  Jan,  1269,  as  the  true  £poch  of  the  eltablilhment  of 
the  Houfe  pf  Commons.  For  though  there  are  flill  extant,  writs 
from  the  49th  of  Ifenry  the  thirds  to  fummon  as  well  knights,  ci* 
dzens,  anci  burgefles  to  Parliament,  yet  this  was  b^t  owing  to  the 
fedition  of  the  Earl  of  Lei^eftir,  But  when  Edwaard  the  firft  had 
jot  the  betterof  him  at  the  Ji!fr/^ofZ(^zve/,  the  burgefles  wercnevc;* 
umrooned  from  that  time  till  the  20th  of  f^/nvari/ the  firH;  from 
which  pcriod,with  a  few  interruptions,  theconftitution  of  the  Houfe 
oi Commons  appears  to  be  regular,  though  the  divifion,  as  we  find  it 
^t  this  day,  did  not  take  place  till  fom^  time  after.  Fide  Mr.  Hume^ 
Z  vol.  210,  and  i  Rym.foU  ^qa^ 
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moned  by  writ.  The  refidue  of  the  jurifdi£tion  of  the  old 
jfuia  Regis  he  branched  out  into  diiterent  courts,  *  which 
"Were  called  the  fuperior  courts  of  common  lawj  and  the  king^s 
courts  for  maritime  and  military  concerns.  He  defined  the  limits 
of  their  feveral  jurifdiftions,  fo  as  not  to  interfere  one  with 
another.  To  each  of  them  he  aligned  juftices,  and  in  that 
affignation  feems  to  have  had  a  i>articular  reference  to  the 
peculiar  provinces  of  jurifdiftion  cxercifed  by  the  great  offi- 
cers rcfpeSively,  who  compofed  the  Aula  Regis.  And  he 
refervcd  to  one  of  thefe  fuperior  courts  (that  being  the  court 
in  which  he  himlelf  prefided,  and  thence  fiiled  the  court  of 
King's  Bench j)  all  fuch  power  as  was  not  parcelled  out  to  the 
rdt,  and  which  according  to  ancient  cuftom  was  to  follow 
his  perfon  in  his  royal  progreffes  through  the  kingdom.  In 
this  court  fate  as  reprefentative  of  the  fovereign  the  fucceflbr 
ef  the  Chief  Jufiiciar^  but  invefted  oidy  with  the  tatters  of  his 
authority,  whofe  title  was  now  changea  to  that  of  Chief  Jujlice 
vf  England,  conftituted  by  the  King's  writ-j  while  the  other 
judges  of  die  fuperior  courts  were  all  appointed  by  patc7it, 
Widi  the  change  of  his  name,  this  magiftratc  loft  his  pre- 
eminence over  the  Chancellor  of  England,  which  the  a)ief 
Jujiiciar  had  always  retained. 

To  the  Chancellory  on  this  divifion  of  the  courts,  was  com- 
mitted the  cuftody  of  the  great  feal  of  England,  and,  as  con- 
fequent  thereto,  the  power  of  ifliiing  all  the  King's  original 
writs,  whether  direded  to  the  fupreme,  fuperior,  or  fubordi* 


•  My  Lprd  Hale,  in  his  Analyfst  has  accurately  divided  court* 
into  fuch  as  are  of  record,  and  not  of  record.  The  former  he 
fnbdividcs  into  fupreme,  fiyj>erior  and  inferior.  Th  ■  fupreme  is 
the  high  court  of  parliament.  The  fuperior  he  again  Tubdivides 
intothofe  that  are  more  principal,  as  the  Zor^'/^o^y^ol  parliament, 
the  Chancery^  King's  Bench  ^  Common  Pleas.  Exchequer  ^  the  courts  of 
thtjuftices  itinerant f  ad communia placita  l^  adplacitaforeftte.  The 
\ti%  principal  he  fays,  are  the  courts  of  gaol  delivery,  Oyer,  Termi^ 
tur,  Affize,  Nifi^Prius  and  Palatinate,  court  ot  commiffion  of 
Srwers,  and  courts  o(Juflices  of  the  Peace.  While  he  ^omprifes, 
under  the  term  of  interior  courts  of  record,  corporation  cotirts^ 
court S'leet,  fieri ffs  torn^  tffr.  And  courts  not  of  record,  he  fays, 
arc  courU-harcn,  county- courts,  hundred- courts ^  admiralty  and 
ecclefiaftical courts n  And  all  thefe  (he  continues';  are  bounded  and 
circumfcribed  by  certain  laws  and  flatedrules  with  which  all  their 
judicial  proceedings  and  determinations  muft  fquare.  Vide  Lord 
Hales* s  Analjjisf  which  though  little  read  at  this  day,  on  account 
of  the  excellent  Analyfis  of  Sir  William  Blackfione,  ftill  highly  me, 
lits  the  attention  of  the  ftudent. 
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jxate  jurifdi<aions.  The  Chancellor  therefore. fate  in  a  diftinct 
court  to  hear  reafons,  why  certain  writs  that  were  not  of 
Courfe  fliould  ifliie,  and  by  \i\s  fiat  alone  the  clerks  were  em- 
powered to  make  them  out.  I'hefe  writs  were.called  Brcvia 
de  Cancellata^  in'contradiftindlion  to  the  others,  which  were 
denominated  Brevia  de  curfu^  and  iflued  on  paying  the  ufual 
fees  for  them.  To  the  Chancellor  alfo,  as  the  King's  chaplain, 
'appertained  the  cuftody  of  his  ccnfciencc,  or,  in  other  words, 
that  jurifdidion  which  muft  ncccllarily  icfiJc  fomewiicre  in 
every  ftate,  which  makes  pretenfion  to  mdcpcndcnt  privilege?, 
to  redrefs  fuch  injuries  as  the  fubject  may  futlcr  from  the 
more  immediate  and  pcrfonal  a£ls  of  the  fovcrcign.  W  hen 
the  King  therefore  had  granted  any  property  or  privilege  to  a 
fubjedt  by  patent^  (which  was  and  ftill  remains  the  only 
method  of  tranfmitting  any  property  or  coricrring  any  pri- 
vilege by  the  crown)  as  the  fame  paffed  under  the  great  leal 
in  the  Chancellor's  cuftody,  this  oiEcer  had,  when  the  grant 
was  either  prejudicial,  improper,  or  forfeited,  a  right  to  hold 
plea  thereof  by  a  writ  of  Scire  facias  returnable  before  him- 
felf.  And  if  upon  the  hearing  it  was  found  proper  to  be  re- 
pealed, to  give  judgment,  *  *'  ^uodpredidia  liter ie  patenies  Do-^ 
*^  mini  Regis  rcvocentur  adnullentury  ist  vacua  isf  iirualida  pro 
*'  nuUo penltus  habeantur  i^  teneantur^  ac  etiam  quod  irrotuLwien- 
**  turn  eorundem  cancelletury  cajfetur  (J  admbiktur*'* 

When  the  Sovereign  alfo,  upon  any  enquiry  made  by  his 
officer,  flieriff,  coroner  or  efcheator,  virtute  officii^  or  by  writ 
fent  for  that  purpofc,  or  by  commiffioners  fpecially  appointed, 
became  entituled  to  lands  or  tenemeiUs^  or  goods  and  chattels^ 
to  the  Chancellor's  jurifdidlion  were  alligned,  (when  the  re- 
cord thereof  was  tranfmitted)  all  fuch  pleas  as  miglu  nrife 
thereon  upon  any  claim  of  a  fubjeik:  it  being  anunqucftion- 
ablc  privilege  from  the  earlieft  times,  for  any  6ne  to  come  in 
and  traverle  or  deny  the  fovereign's  title.  This  power  of 
traverfmg  inqutJIs  of  cffccy  as  they  are  called  in  our  law  books, 
in  cafes  where  a  party  is  aggrieved,  has  fmce  been  farther 
extended  by  feveral  ftatutcs  made  in  the  reigns  of  £/fti;^r// the 
third  and  Edward  the  fixth,  by  which  the  remedy  is  become 
HniverCil  iri  cafes,  where  the  fubjeft  before  was  driven  to  his 
petition  of  Right, 

To  the  Chancellor  alfo,  by  the  illuftrlous  Edwardy  was 
given  a  new  jurifdiftion  to  redrefs  further  injuries  afFcfling 
the  fubjedl  from  the  inadvertence  or  mifconduft  of  the  fove- 


•  ^Ifijiit.  88.  Bro.  Set,  fa.  pi.  6^.  pL  185. 
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reign.  This  was  by  the  invention  of  that  unlverfal  remedy 
for  fuch  matters,  called  the  petiticn  of  right.  *  Before,  this 
time,  the  Aibjedt  had  but  two  remedies  againft  the  crown,  tlic 
one  the  travcrfc  cf  cffce  already  mentioned,  the  other  a  mon" 
Jirans  de  droit.  i  his  latter  was  the  proper  remedy  in  cafes 
where  the  fubjc£l's  title  appeared  by  record  to  be  of  as  high  a 
nature  as  the  Kind's.  But  as  there  were  injuries  by  which  thjc 
fubjccl  might  be  afFecled  from  the  mere  acl  of  the  crown,  and 
where  his  title  might  not  appear  of  as  higli  authority  as  the 
King's,  or  where  he  could  not  come  in  and  traverfe  the  record, 
this  prince,  in  the  plentitude  of  his  ju (lice,  introduced  the 
petition  de  droit.  This  was  the  proper  remedy  therefore, 
when  the  King  was  in  full  poilelhon  of  hereditaments  or 
chattels,  and  any  one  could  fuggeft  a  right  to  the  fame,  at 
once  contruvcrtmg  the  King's, and  grounded  on  fa6ts,alledged 
in  the  petition  itfclf.  The  procefs  adapted  to  the  purfuit  of 
.this  remedy  was  as  follows :  on  prefenting  the  petition  to  the 
King,  it  was  indorfed,  by  \i\mfoit  droit  fait  al  fartie^  and  def- 
livered  to  his  Chancellor,  who  iflUed  a  commiffion  from  the 
office  of  the  Petty  Biig^  to  enquire  into  the  truth  of  the  al- 
legations, unlcfs  that  trouble  was  faved  by  the  confc/Tion  of 
the  King's  own  attorney.  If  thecommiflion  went,  and. the 
title  was  found  by  the  inqueft  for  the  king,  f  a  fecond  con>- 
milEon  might  iflue,  and  even  a  third,  to  give  the  petitioner 
an  opportunity  to  efiahlifh  his  claim.  But  if  jtitle  was  found 
to  be  in  the  fubje6l,  J  there  iflUed  another  writ  before  he 
could  interplead  with  his  fovereign,  to  enquire  alfo  into  the 
king's.  And -the  reafon  of  it  was,  that  if  a  verdict  on  trial 
was  given  for  the  party,  the  king  was  concluded  for  ever — 
The  judgment  being,  quod  maftifs  Domini  Regis  amoveantur  ^ 
pojfejjio  rtjlituatur  petenti^  falvo  jure  Domini  Regis  ||  .•  which 
lall  claule  is  always  added  to  judgments  againft  the  King, 
to  whom  no  laches  is  ever  imputed,  and  whofe  right  (till 
fome  late  ftatutes  §)  was  never  defeated  by  any  length  gr  li- 
mitation of  time. 

The  Chancellor  had  alfo  jurifdiclion  given  him  over  all 
civil  matters,  (except  pleas  of  land)  wherein  any  officer  of 
his  own  court  was  immediately  concerr^d,  and  alfo  of  recog- 
nifances  taken  before  him.  But  if  any  fact  was  difputcd 
cither  on  the  Scire  facias^  traverfe  of  office^  or  the  like,  and 

■  ■■  '   ■  t  '     > 
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ifliic  was  joined  thereon,  the  Chancellor  was  not  permitted 
to  try  it.  For  as  he  had  the  power  of  iffuing  writs,  he  u'as 
prohibited  from  trying  matters  of  faS,  leaft  he  fhould  be- 
come as  powerful  as  the  Jujiiclar  had  been  before;  and,  if 
he  hfid  been  fufFered  to  try  (afts,  he  could  eafdy  have  over- 
turned die  whole  juridical  fyftem  cftablifhed  by  king  Edward 
the  firft,  and  the  common  law  itfelf,  by  making  out  new 
writs  rcturnaUe  before  himfelf,  and  giving  unprecedented 
judgments  thereon.  Therefore  in  no  cafe,  when  fafts  were 
controvwted  in  chancery,  was  the  Chancellor  permitted 
to  try  them,  but  was  obliged  to  deliver  the  record  propria 
manu^  into  the  court  of  King^s  Bench^  from  whence  iflued 
procefsto  die  IberifFto  impanel  a  jury,  ivhofe  verdid  when 
caken  was  indorfed  on  d^e  record,  and  returned  to  the 
Chancellor* 

A  jurifdidion  over  thefe  feveral  matters  feems^to  have 
been  all  that  was  originally  affigned  to  the  Chancellor  by  our 
Englifh  yufttnian ;  and  though  at  this  day  it  may  appear  to 
have  been  a  very  confined  one,  yet  when  we  turn  our  eyes  to 
the  fituation  pf  things  in  thofe  days,  and  recol]e6k  that  this 
officer  was  ufually  a  bi(hop,  and  nrft  minifter  of  die  coun- 
try, we  cannot  but  think  that  his  forenfic  avocation  as  Chan- 
cellor, afforded  fufficicnt  employment  for  thofe  hours  which 
were  not  taken  up  with  the  labours  of  the  ftatefman,  or  de- 
voted to  the  duties  of  the  prelate. 

The  occurrence  of  circumftanccs  fince  the  days  of  £rf- 
ward  the  Firji^  has  given  this  court  that  great  influx  of  bufi- 
ncfs,  and  acce/fion  of  power  which  it  enjoys  now  by  Engiijh 
Bid ;  fimilar  to  that  fort  of  jurifdiSion  wnich  the  court  of 
Exchequir  drew  into  it,  and  ftill  retains.     But  the  peculiar 

i'urifdf<aion  by  Englifli  bill  for  matters  of  equity,  exercifed 
>y  the  Chancellor,  feems  to  have  arifen  in  the  following 
manner.  In  the  Roman  law  there  was  fuch  a  thing  as  an 
ufufiruSfu^ry  pofleffion,  as  diftinguiOied  from  the  pofleffion  of 
Ae  thing  itfelf:  and  when  the  emperor  Jujiinian's  pandefts 
were  difcovcred  by  the  Monks  at  Amalp^  they  were  ftudlcd 
with  great  avidity  oy  the  Romijh  clergy,  from  which  they  de- 
rived the  notion  of  Ufes^  and  introduced  them  into  this  coun- 
try.  For  when  by  the  ftatutes  of  Mortmain  they  were  pro- 
hibited from  purchaflng  lands  in  their  own  names,  or  from 
getting  pofleffion  of  them  by  a  feigned  recovery  in  a  real 
a£tion,  or  by  their  other  inventions,  they  introduced  the 
cuftom  of  having  lands  conveyed  to  their  ufe.  Thefe  qon^ 
vcyances  being  regarded  in  thofe  days  as  a  matter  of  <on- 
fciencc  in  Utit feoffee  to  ufes^  John  do  fValtbam^  who  was  CHsin- 
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cdlor  to  Richard  the  fecond,  by  a  ftrange  interpretation  of 
the  ftatute  of  ♦  Weftminjler  the  Second  devifed  the  writ  of fuh^ 
fanMy  and  made  it  returnable  before  himfelf,  to  make  the 
feoffee  to  ufes  accountable  to  his  Ceftui  que  ufe.  From  this 
fcbeme  the  clergy  derived  great  advantages  for  a  while,  tiH 
afterwards  the  ftatute  15^^  of  i^icW^  £efecond.  Chap.  5. 
declared  fuch  taking  to  ufes  to  be  within  the  compafs  and 
purview  of  the  ftatutes  of  Mortmain^  and  fuch  feoffments 
were  amortized  accordingly.  But  this  procefs  of  fubpcma 
returnable  in  chancery,  havmg  been  once  introduced,  it  was 
afterwards  extended  to  a  variety  of  other  cafes  in  that  court, 
and  is  now  become  univerfal.  In  an  ancient  treatife  entitled 
Dtverfiti  des  Courts  which  Sir  IViUiam  Blackftone  thinks  was 
written  in  the  fixteenth  century,  there  is  a  catalogue  of  all 
matters  then  cognifal^le  by  the  Jt^hpcena,  The  procefs  of fuh^ 
poena  aifo  foon  found  its  way  into  the  court  of  Exchequer^ 
and  came  to  be  ufed there  on  the  equity  fide  of  it,  as  the  fun- 
damental and  operative  procefs  to  bring  the  parties  int« 
court ;  and  from  Xh6  fame  root  have  fprung  many  baftari 
flips  of  equitable  jurifdidion  in  the  counties  palatme,  and 
odier  royal  franchifes  in  different  parts  of  the  kingdom*-^-^- 
Having  faid  thus  much  of  the  jurifdidtion  of  die  court  cf 
Chancery,  and  of  thofe  matters  which  were  affiened  to  the 
Chancellor  on  the  divifion  and  eftabliihment  of  the  courts 
by  our  Edward  the  firft,  I  (hall  next  proceed  to  (hew  what« 
fort  of  jurifdiftion  he  permitted  the  Ofief  Jufticeof  Englaad 
to  retain^  and  exercife  in  the  court  of  King^s  Bench 

To  the  King's  Benchj  on  the  diftribution  of'  the  power  of 
Ac  Aula  Regisy  was  allotted  a  twofold  jurifdiftion  j — ^thc  one 
over  all  pleas  of  the  crown  not  relating  to  the  revenue,— the 
odier  over  fuch  civil  matters  between  fubje£l  and  fubjefi  as 
favoured  of  a  criminal  nature.  Of  criminal  matters  or  pleas 
of  the  crown  it  retained  a  fupreme  original  jurifdidion,  and 
was  termed  the  Cu/los  morum  of  the  people,  as,  upon  hearing 
of  any  offence  militating  againft  the  iirft  principles  of  juflice 
or  morality,  it  was  impoweted  to  infli6l  a  proper  punimment 
for  it,  and  for  that  purpofe  might  ifl'ue  procefs  returnable 
before  itfelf. 

The  criminal  matters  therefore  of  which  it  had  cognizance 
were  of  all  kinds;  but  they  were  divided  into  crimes  and 
mifdemeanours,  properly  fo  called,  and  into  pleas  relating 
to  franchifes  and  liberties.     As  to  crimes  and  mifdemean- 
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ours,  it  had  a  jurifdiction  affigncd  it  over  every  fpecien 
thereof,  from  high  treafon  down  to  the  moft  trivial  trefpafs ; 
and  it  had  alfo  a  controuling  power  given  it  over  all  courts 
of  criminal  jurifdiclion  then  in  being,  or  that  might  be  efta- 
blilhed.  Over  fuch  as  proceeded  according  to  the  common 
law,  by  lOrit  of  error^  or  certiorari ;  and  over  fuch  as  pro- 
ceeded in  a  fummary  way,  or  in  a  courfc  dift'crent  from  the 
common  law,  by  certiorari  onl)',  unltffs  rpvcially  prohibited 
by  the  ftatute  eftablifliing  fuch  fummary  or  extraordinary 
jurifdidlion.  If  a  matter  came  into  this  court  by  certiorari 
before  trial,  the  King's  Bench  might  fummon  a  jury,  and  try 
it  at  bar  ;  and  fmce  the  ftatute  of  iVeJiw':njhr  thejccond^  may 
award  a  nift  prius  to  try  it  in  the  country,  with  the  confcnt 
of  the  King's  own  attorney.  And  this  court  retained  (b 
much  of  the  criminal  jurifdiction  exercifcd  by  the  Autu 
Regis^  that,  upon  its  removal  witli  the  fovereign,  it  ipfofacJo 
fufpended,  if  not  ehtirely  put  an  end  to,  all  criminal  proceed- 
ings before  any  other  tribunal. 

With  refpeS  to  matters  relating  to  franchifes  and  liberties, 
if  any  fubjedt  or  body  politic  had  ufurped  any  franchife  or 
privilege,  this  court  ilFued  the  writ  of  quo  warranto^  or  re- 
ceived an  information  thereon  filed  ex  officio  by  the  proper 
officer  of  the  crown,  or  filed  fuch  information  on  their  own 
authority  upon  fadls  difclofed  ih  die  affidavits  of  private  per- 
sons, provided  there  appeared  fufficicnt  ground  for  their  ex- 
traordinary interpofition.  If  the  ufurpation  upon  the  trial 
was  found  unlawful,  the  party  was  oufted,  and  the  franchife, 
if  capable  6f  feizure,  fpized  into  the  King's  hands.  Alfo 
in  cafes  where  other wifcjufticc  was  obftru<£tcd,  or  the  Kiiig'^ 
charter  neglected,  in  the  reign  of  Edward  the  firft,  was  e(ta-  • 
blithed.a  remedy,  at  this  day  frequently  in  ufc,  called  a  Man»^ 
damus.  This  writ  was  framed  to  command  and  compel  in- 
ferior courts,  corporations,  and.  magillratcF,  to  do  thatjuf^ 
tice  which  in  duty  they  were  bound  to  perform.  A  manda- 
mm  19  a  writ  of  rights  as  fome  have  imagined,  founded  on 
magna  chartOy  though  no  inftance  has  been  traced  of  its 
having  iffued  earlier- than  the  reign  of  Edwfjrd  the  firftj  but 
the  court  is  bound  to  grant  it,  if  applied  for,  without  im- 
pofing  any  terms  on  him  who  demands  it.  Alfo  when  in- 
ferior courts  exceed  the  jurifdiftion  affigned  them,  thi^  court 
had  the  power  given  it  of  ifluing  die  writ  ofProhitiitiou  t6 
^op  any  further  proceedings,  as  being  then  coram  ncnjudice. 
And  if  any  fubjedt  was  illegally  confined,  he  was  entitled  to 
the  prerogative  writ  of  Habeas  Corpus ^  ifluing  by  the  com- 
ihoA  law  out  of  this  court  in  term  time,  or  grantable  by 
one  of   the  judges  thereof  in  the  vacation.     All  which 
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feem  to  have  been  the  principal  points  of  the  criminal  jutK" 
^Sdon  of  this  fuperior  court,  as  allotted  to  it  by  King'  £d^ 
ivard  the  firft. 

As  to  the  .nV/ branch  of  its  jurifdiiSlion,  that  ^originally 
was  very  narrow  indeed,  though  at  this  day  it  engrofles  mofl: 
of  its  attention.  For  as  a  court  of  primary  jurifdidlion,  it 
had  only  cognizance  of  injuries  allcdged  to  have  been  com- 
ifUtted  ivith  forcc^  or  in  which  the  defendant  was  charged 
with  fialfity  or  deceit.  Injuries  committed  with  force  were 
all  tufpajja  vi  et  armisy  and  others  of  the  fame  nature,  as 
'  cjecfmgnty  repkviriy  rclcQus^  pound-breach^  and  forcible  entry. 
4xid  thofe  wherein  tne  defendant  was  charged  with  faljlty 
or  dcceity  were  remedied  by  writs  of  conjpiracy^  deceit^  and 
the  like;  for  in  all  thcfe  cafes  the  defendant  was  liable  to 
j»y  a  fine  to  the  Crown,  as  well  as  damages  to  the  party 
ownplaining.  In  what,  manner  the  court  of  King's  Bench 
obtained  cognizance  of  the  various  civil  actions  it  now  holds 
plea  of,  will  be  ktn  in  a  fubfequeni  chapter  ;  but  it  muft 
be  remembered,  that  this  court  was  alfo  conftituted  a  court 
of  appeal  from  the  Common  Pieas^  and  other  inferior  courts 
in  the  kingdom.  And  that  a  writ  of  error  alfo  lies  in  it 
from  the  King's  Bench  in  Iniand^  as  well  as  in  thofe  cafes 
where  the  Chancellor  proceeds  according  to  the  courfe  of 
tbc  common  law,-  as  upon  petition  de  droits  monjirans  ck  droits 
traverfe  of  office^  fcire  facias  to  repeal  letters-patent,  or  on 
rtCQgnizanciSy  and  executions  upon  flatutes.  And  from  this 
court  as  being  the  fuperior  court  of  the  Lord  Paramount, 
all  prerogative  procefs  whatever  ifUies  to  any  place  which 
has  been,  or  may  hereafter  become,  a  part  of  the  dominions 
of  the  Crown;  and  therefore  when  King  Edward,^  by  the 
conqueft  of  JVales^  had  added  that  country  to  his  dominions, 
the  King's  Bench  had  jurifJiclion  in  JVides,  "W'h^fi  that 
King  had  alfo  eftablifhed  his  claim  as  Lord  Paramount  o\  er 
the  King  of  Scotland^  the  court  of  King^s^  Bench  actually 
f&te  at  Rexhurgb  there,  an^l  afterwards  fummoned  the  Scct^ 
tiji King  and  his  vaiTals  to  appear  at  IVeJinwiJler.  So  at  this* 
day  it  has  a  jurifdiSion  over  Ireland^  the  Ife  of  Man,  the 
Norman  ifles,  and  the  plantations,  by  its  prerogative  writs ; 
but  with  Scotland^  or  with  the  private  dominions  of  the 
Sovereign,  as  the  Electorate  of  Hanover,  it  has  nothing  to 
do*. 

The  court  of  Common  Pleas,  v.l.ich  had  been  perfected 
and  cftabllfhed  by  Magna  Charta  at  Wejbninfler,  was  next 
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ia  authority  to  the  King's  Bench;  and  as  it  was  erected 
Iblely  for  the  inveiUgatioa  of  the  civil  concerns  of  iht 
|ieopie,  has  very  emphatically  been  ftiled  by  Sir  Edward 
€ote^  The  Lock  and  Key  of  the  Coitimoii  Law.  By  King 
Edward^s  plan  in  this  court,  all  caufes  whatever,  amounting 
to  forty  Jbillingi  and  upwards,  of  a  civil  nature  between  fub-> 
je&  and  fubje£t^  were  intended  to  be  decided.  For  here 
not  oJoly  all  real  addons,  unlefs-  where  the  King  hin^felf 
was  a  partv^  who  might  fue  in  any  of  his  courts,  but  alfo 
Al  perfonai  and  mixt  anions  were  to  be  pcofecuted  ;  though 
in  fome  perfonai  and  mixt  a£tions  the  King's  Bench  had  a 
concurrent  jurifdi^Hon  affigned  it,  as  in  tnfpafs  vi  it  armssf 
wepUftnn^  ejeSlmenty  and  th  like :  thefe  favouring  of  a  crimi- 
nal nature,  and  in  which  the  defendant  was  formerly  liable 
to  pay  a  iuie  to  the  King*  The  Common  PUas  had  alfo  a 
lurifilidLon  given  it  over  caufes  originally  commenced  in 
m&rior  courts^  and  at  the  inftance  of  one  of  the  parties, 
Cmietimes  upon  Ihewirg  caufe  to  the  court,  at  others  with^ 
out  (hewing  any  cauie  at  all,  was  impowered  to  award  pro-^ 
ceisy  as  the  writ  of  pone^  ncordari  facias  loquelanij  accedas  ad 
auriam^  znd falfi  Judgment^  to  remove  the  proceedings*  But 
k  ferns  that  it  had  not  the  power  to  inveftigate  errors  in  a 
judgment  of  a  court  of  record,  though  fome  lawyers  of  erpi- 
aence  have  fuppofed  that  fuch  jurifdi<Siion  belongs  to  iti 
This  Court  too,  as  being  one  of  the  King's  fuperior  courts, 
was  authorifed^  upon  a  liiggeftion  made  in  term-time,  that 
an  inferior  courts  whether  temporal  or  ecclefiaftical,  was 
exceeding  its  jurifdifiion,  or  holding  plea  of  a  matter  not 
cognizalue  by  them,  to  award  a  prohibition^  though  no 
original  plea  was  therein  depending.  This  right  of  the 
Common  Pleas  to  grant  prohibitions  was  folemnly  difcufled 
and  allowed  by  all  the  Judges  of  England* ;  and  Faughan^  f 
Chief  Juftice,  acknowledged  fuch  jurifdi£lion  to  belong 
to  It.  To  this  Court  appertained,  as  it  did  alfo  to  the 
court  of  Exchequer^  the  right  at  common  law,  where  any 
fuitor  of  it  was  imprifoned,  to  grant  the  writ  of  Habeas 
Corpus  I  and  if  he  was  illegally  detained,  to  difcharge  him : 
but  if  it  appeared  that  he  was  confined  for  a  criminal  matter, 
neither  this  court,  nor  the  court  of  Exchequer,  could  pro-^' 
ceed  to  inveftigate  the  charge,  but  were  bound  to  remand 
him ;  or  elfe,  if  the  offence  was  bailable,  to  take  bail  for  his 
due  appearance  in  a  court  of  criminal  jurifdi£tion  %.     And 


•  Mich,  7  Jae,  l. 
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X  Sec  Wood'z  cafe,  3  Wilf,  17a. 

the 


INTRODUCTION.  xxxi 

tij€  Habeas  Corpus  a^*,  for  the  better  fecuring  the  liberty 
of  the  fubjedi,  provides,  **  That  it  fhall  be  lawful  for  anv 
^  prifoner  to  move  and  obtain  his  Habeas  Corpus^  as  well 
**  out  of  the  high  court  of  Chancery  or  court  of  Exchequer, 
^<  as  out  of  the  courts  of  King's  Bench  or  Common  Pleas, 
^  or  either  of  them ;  and  if  the  faid  Lord  Chancellor  or 
"  Keeper,  or  any  Judge  or  Judges,  Baron  or  Barons,  for 
^  the  time  being,  of  the  degree  of,  the  Coif,  of  any  of  the 
«  courts  aforefaid,  in  the  vacation  time,  upon  the  view  of 
^  the  copy  of  the  warrant  of  commitment  or  detainer,  or 
^  upon  oath  made  that  fuch  copy  was  denied,  ihall  deny 
^  any  writ  of  Habeas  Corpus  by  the  faid  act  required  to  be 
**  granted,  being  moved  for  as  afore£^id,  they  (hall  Severally 
«  forfeit  to  the  prifoner  or  party  pieved  the  fum  of  five 
"  hundred  pounds," 

The  jurifdi£tion  of  the  Court  of  Exchequer  has  been  al- 
ready difcufled,  as  the  eftablifhment  of  it  took  place  long 
before  the  reign  of  Edward  the  firfly  though  he  certainly 
Acw-modelled  it,  when  defining  and  afcertaining  the  jurif- 
di£tion  of  the  fuperior  courts  on  the  divifion  of  the  power 
of  the  great  Aula  Regis.  In  his  time  we  find  the  court  of 
Exchequer  divided  into  the  court  of  Pleasy  the  court  of  ^^'- 
ceiptf  which  is  the  true  center  into  which  the  Soveieign^s 
revenues  and  profits  ought  to  ^1,  the  court  of  Accounts^  and 
the  court  of  Equity  in  the  Exchequer  Chamber,  compofed  of 
the  Lord  Trcafurer,  Chancellor  of  the  Exchequer,  and 
Barons.  To  thefe  courts  King  Edward  the  third  added 
anodier,  compofed  of  all  the  Judges  of  England^  held  on, 
account  of  fome  difficulty  ftarted  in  a  point  of  law ;  the 
jurifdiftion  of  which  arifes,  when  the  Judges  of  the  refpcc- 
tivc  courts  of  King*s  Bench  and  Common  Pleas  are  equally 
divided  in  opinion,  or  apprehend  great  difficulty  in  a  cafe* 
Whenever  this  happens,  they  are  direfted  by  the  flatute 
14  Edw.  3.  r.  5.  to  adjourn  the  matter  into  the  Exchequer 
dambery  .to  have  it  argued  by  all  the  Judges  of  England. 
Before  this  ftatute  the  record  in  fuch  cafes  was  adjourned 
and  determined  in  Parliament,  which  was  attended  with 
great  inconvenience  ;  but  however  the  fame  flatute  ordains, 
that  if  all  the  Judges  in  the  Exchequer  Chamber  are  equally 
divided,  it  (ball  be  determined  at  the  nexl  Parliament  by  a 
Prelate,   two  Earls,  and  tw6  Barons,  with  the  advice  of 


•  31  Car,  2.  f.  2,  f.  10, 
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the  Lord  Chancellor,   and  Trcafurcr,   and  others  of  the 
council  *• 

•In  the  fame  reign  zVourt  of  Appeal  was  alfo  inftituted  in 
the  Exchequer  Chamhery  for  the  examination  of  errors  in  the 
Ex  chequer  y  by  the  ftatute  31  Edward  the  thirdy  r.  12.  Be- 
fore the  cftabliQiment  of  this  court,  errors  in  the  Exchequer 
bad  fometimes  been  examined  before  commiffioncrs  ap- 
pointed by  the  Great  Seal,  and  fometimes  in  Parliament ; 
the  uncertainty  of  which  became  a  confiderable  grievance  to 
the  fubjei5^,  and  therefore  Parliament  was  petitioned,  fo 
eajly  as  the  22d  of  Edward  tlie  third,  that  the  erroneous 
judgments  in  the  f^xctequer  might  be  examined  in  the 
King's  Bench ;  but  this  petition  for  fome  reafons  was  then 
di Hiked,  and  therefore  not  acceded  to#  But  the  Legiflature 
foon  afterwards  ena(Sl:ed,  **  That  in  all  cafes  touching  the 
*'  King,  or  other  perfons,  upon  a  complaint  of  error  in 
*^  the  Exchequer,  the  Chancellor  and  Treafurer  ihall  caufe 
**  the  record  to  be  brought  before  them,  and  taking  to  them 
^^  the  Judges  and  other  fage  perfons,  fliall  call  before  them 
*'  the  Barons  of  the  Exchequer  to  hear  the  caufe  of  their 
"  judgment ;  and  if  upon  examination  error  be  found,  they 
*'  fliall  amend  the  rolls,  and  fend  them  into  the  txchequei^ 
"  to  have  execution*"  This  ftatute  however  relates  only 
to  judgments  on  the  common  law  fide  of  the  Exchequer,  fo 
that  an  appeal  to  this  day  from  the  equity  fide  lies  imme-» 
di^Lcly  to  the  houfe  of  Peers. 

Tn  the  reign  of  Queen  Elizabeth  t  alfo  another  court  of 
Exchequer  was  eftabliftied,  for  examining  error<:  in  caufes 
criF^inally  commenced  in  the  court  of  King's  Bcnch^  which^ 
before  that  time,  ufed  to  be  examined  in  Parliament.  The 
pradlice  of  this,  as  well  as  of  the  other  courts  for  the  inveftiga- 
tion  of  errors  in  caufes  commenced  in  the  King's  Bench  nnd 
Common  Pleas,  will  be  feen  moi*c  fully  in  the  fecond  vo- 
lume of  this  work.  But  as  I  {hall  have  no  opportunity  ot 
treating  of  the  courts  for  the  examination  of  the  erroneous 
proceedings  of  the  Exchequer ^  I  cannot  help  remarking^ 
that  the  Court  of  Appeal,  founded  on  the  ftatute  31  Ed- 
ward the  third,  as  amended  by  the  31  of  Elizabethy  c.  r. 
16  Car,  i.  c,  2.  and  20  Car.  ^.  r.  4.  of  all  other  courts  of 
error  feems  beft  adapted  to  the  great  purpofes  of  juftice  j 


•  See  4  Infl.  68.  110.     Co.  Lin  7a.  i.     and  2  Bulji.\6. 
t  Stat.  IT  EUk,  r.  8. 
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th«  praSicc  of  the  reft  frequently  afFording  delay,  from  the 
liberty  given  a  party  to  alledge  diminution  in  the  record^ 
\vhich  creates  the  neceflity  of  awarding  a  certiorari.  This 
court  generally  fits  on  the  fecond  Tueflay  in  every  term^ 
and,  with  the  other  fix  coUfts  before-mentioned,  at  this  day 
conftitute  the  whole  of  the  Exchequer  at  tVeftminfter  \  the 
antiquity  of  which^  with  their  feveral  officers  and  duty^ 
may  be  fcen  more  fully  in  4  InJiituUy  103.  2  Gon^m  Dige/if 
477.  and  2  Inftitute^  104* 

To  the  Inferior  Courts  King  Edward  confighed  a  j  urifdi&ion 
over  all  trining  adiions^  wherein  the  damage  laid  did  not 
exceed  y^nfy  {hillings.  For  by  the  f^tute  of  *  Gloucejter^  it 
was  ena£^ed,  **  That  none  mould  have  trefpafs  before  the 
King's  Juftices,  unlefs  he  fwears  by  his  feith  that  the  goods 
taken  away  were  worth  above  forty  fhillings."  The  con-^ 
ftrui^ion  put  upon  this  (latute  was^  that  it  was  only  in  af-« 
firmance  of  the  Common  Law,  and  the  trefpafs  mtended 
was  only  trefpafs  on  the  cafe^  and  that  it  could^  not  mean 
tujpafs  with  force  \  becaufe  no  inferior  court  was  empowered 
to  hold  plea  of  trefpafs  vi  ^  armis*  On  this  expofition  o^ 
the  ftatute  of  Gloucefler^  the  cafe  of  Lombard  and  Thurfton  jr 
ieems  to  have  been  decided^  which  was  an  a&ion  of  tref- 
pafs, vi  ^  armis^  and  damages  laid  to  twenty  fhillings  only : 
to  which  declaration  the  defendant  demurred,  and  infifted 
Aat  the  Court  of  King's  Bench  had  no  jurifdiftion,  the 
damages  alledged  being  under  forty  Jhillings.  But  to  thid 
objcftion  the  court  anfwered,  that  if  trefpafs  vi  ^  armis 
under  forty  (hillings^  did  not  lie  in  a  fuperior  court,  the 
party  had  no  redrefs  in  fuch  c^fes,  becaufe  the  %  Fine  im-* 
pofed  in  fuch  aiStion  could  not  be  fet  by  an  inferior  courts 
meaning  a  court  not  of  Record, 

The  affidavit  required  by  the  ftatute  of  Gloucejitr^  pttn-^ 
ous  to  the  commencement  of  an  adlion  in  the  fuperior  courts^ 
*'  that  the  matter  in  difpute  amounted  to  forty  fhillings," 
has  long  fmcc  been  difufed  in  the  King^s  Bench  arid  Common 
Plcm^  though  in  the  latter  as  well  as  in  the  Court  of  Ex^ 
chquer  it  is  ftill  a  frequent  motion  to  drfmifs  caufes  of  fuch 


•  6EJnv*  \i  f.  8.  f'Carth.  1084 

t  The  fine  or- finally  iifapofcd  in  fuch  aftiotis  is  taken  away 
by  the  ftatute  5  ff^,^M  c.  12.  as  being  oppreffive  to  poor  dc- 
fendanu,  who  were  liable  to  be  outlawed  for  non-payment 
th.Tfof,  being,  a  debt  due  to  the  Crown* 
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trtting  accotiftt  as  beneath  Ae  dignky  of  the  cmrt^^ 
The  LegMtcufe  hi^werer,  witting  to  reftore  to  th« 
k^tioT  cwarts  that  {)orti6n  of  junfili^i^R  originally  in-» 
ttmAbi  by  the  Commoii  Law,  and  confirm^  by  the 
ftatxKe  6f  Gtvucefiir^  and  of  which  they  have  been  deprired 
by  the  difiife  of  the  aiRdavit  prefcribed  by  that  ftatute^  has 
by  a  fnle-wind  endeavoured  to  revive  their  confequence  by 
^e  feveral  ftatiites  made  to  deprive  the  pkintiflF  of  the  coft» 
of  his  fuit,  upon  obtaining  a  verdi£t  in  cafe  the  damageo 
found  by  the  jury  do  not  amount  to  forty  Jbillings* 

As  to  fkihrltime  flind  mHiuiry  afia]rs5  and  offences  commit^ 
ted  within  the  limits  of  the  royal  refidence,  which,  with 
bthef  matters,  were  cognisable  by  the  Jula  Regis  originally; 
but  virbich  were  ufiiall v  referred  to  the  Marjhal  and  Confiable^ 
King  Etiward  affigned  them  on  the  divifion  of  the  courts  to 
^ir  peculiar  fuperintendence.  But  the  juriididton  of  thefe 
dflicers  having  no  interference  with  the  j(ubje£b  I  propofc  to 
difcufs,  I  miilt  refer  the  reader  to  thofe  writers  who  have 
treated  mote  fully  oh  it,  and  (hall  haften  td  confider  the  pro- 
teft  adopted  by  ^  courts  of  King*s  Btnch  and  Commcn  PleaSf 
On  their  feparation,  for  the  decifion  of  caufes,  and  the  alte** 
rations  occafroned  therein,  at  different  periods  of  time,  for 
l-elief  of  die  parties,  and  expedition  of  jafUce« 


'^  Indeed  all  the  fuperior  confts  are  inclined  to  difcourage 
trifling  anions.  For  in  the  King^i  Brnth,  in  an  a6lion  of 
mgitmffit  to  the  plaintiff's  damage  of  loL,  the  defendant  ob« 
ttined  a  rnle  to  (hew  caufe,  why  on  payment  of  5  s.  9d.  all 
proceedings  fhoald  not  ilay,  on  aa  affidavit,  that  there  had  been 
only  one  tranfadion  between  the  plaifitiff  and  hijnfelf,  on  which 
there  was  a  balance  doe  of  3  s.  ^d.  for  horfekeeping,  for  which 
j  the  a£Uoa  was  brought.    Piaintiff  (hewed  for  caa(b,  that  the 

I  debt  was  really  19  s.  for  which  the  caufe  of  a&ion  arofe  in. 

Dor/it  \  but  the  defendant  lived  in  Somer/etjbiret  and  was  not 
amenable  to  any  inferior  court.     Whereupon  the  court  recom* 
.  mended  to  ftay  proceedings,  on  payment  of  the  19  s.  to  which 
the  parties  con(ented*    x  Btack/:  R^,  207.    2  Slack/.  Ref.  754. 
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Chapter   the   Second, 
Ofths  Original  Proems  of  the  Court  ofY^\Vi^%  Bench. 

rx^  H  E  Ktn^s  Bench  J  on  the  divifion  of  the  jurifdiftion  of 
X  the  Jula  Regis^  had,  as  we  have  feen,  an  original  two- 
fold jurifdifHon  aifigned  it, — -the  one, over  all  pleas  of  the 
crown,  not  immediately  relating  to  the  revenue. — ^The  other 
over  certain  civil  matters  favouring  of  a  criminal  nature  be- 
tween fubjeft  and  fubjeS.  The  judges  of  this  court,  bjr 
their  appointment,  were  the  Sovereign  Juftices  of  Oyer  and 
Terminer,  Gaol-delivery,  confer\'ators  of  the  Peace,  and 
fupreme  coroners  of  the  Land.  All  pleas  before  them  were 
ftiled  coram  Re^e^  the  King  by  the  conftitution  of  tlie  court 
being  always  fuppofed  to  be  prefent ;  for  the  Juftices  of  the 
Kinfs  Bench  and  th6  Chancellor  were  direfted  to  follow  the 
King,  *  fo  that  he  might  have  at  all  times  near  unto  him 
fome  fages  of  the  law. 

The  procefs  adopted  and'ufed  on  the  civil  fide  of  this  court, 
now  the  fubieA  of  difcuffion,  was  a  peculiar  fpecies  of  pro- 
cefs, entitled  a  bill  of  that  county  in  which  the  court,  at  the 
time  of  the  complaint  made,  happened  to  be  fitting.  But 
this  procefs  it  muft  be  remembered,  was  only  calculated  and 
framed  for  injuries  committed  with  force  to  the  perfon  or 
property  of  another,  and  for  which  the  party  oflfending  was 
liable  to  pay  a  fine  to  the  King,  as  well  as  damages  to  the 
plaintiff ;  for  of  fuch  civil  injuries  onlv  could  the  King^s 
Bench  hold  plea  in  the  firft  inftance.  And  thefe  they  were 
empowered  by  the  fundamental  conftitution  of  the  court  to 
determine,  without  any  original  writ  out  of  Ctancery.  An 
original  procefs  of  its  own  for  apprehending  of  trefpaflers, 
ana  thofe  accufed  of  having  committed  any  forcible  injury, 
was  necefiary  for  diis  court,  as  by  its  coming  into  any  county 
it  immediately  fuperfeded  the  ordinary  adminiftradon  (K 
juiHce  by  the  general  commiffions  of  Efre  and  of  Oyer  and 
Termimr,  The  party,  therefore,  to  whofe  perfon  or  pro- 
perty ^ny  injury,  accompanied  withforce^  had  been  commit- 
ted, had  liberty  to  apply  to  this  court  for  rcdrefs ;  and,  in 
order  that  procefs  might  be  awarded  to  bring  in  the  offender, 
the  plaintift  drew  out  hi$  complaint  an4  entered  it  on  tlie 


•  Sut.  28  Edw.  I.  f.  5, 
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records  of  the  court,  *  which  muft  have  alledgcd  a  trefpaff^ 
otherwife  this  court  coiild  not  hold  plea  of  it.  When  this 
was  done,  the  clerk  of  the  court  was  warranted  to  iflue  the 
hillj  which  was  the  only  procefs  he  was  audiorized  to  award 
in  .the  firft  inftance  for  fuch  fort  of  complaint.  This  bill 
'^aydirefted  to  the  Sheriff  of  that  county  in  which  the  court 
happened  to  be,  fuppofing  that  the  defendant  was  to  be  found 
there  [for  this  procefs  could  not  iflue  immediately  into  any 
other  county  than  where  the  court  was,  as  it  had  no  imme- 
diate jufifdiclion  of  civil  matters,  though  contra  pacem  elfe^ 
where}  and  commanded  the  Sheriff^  to  take  and  fafely  keep  him^ 
fo  that  he  might  have  his  body  before  the  King  at  a  certain  day 
therein-mentioned^  lo  anfwer  the  plaintiff  in  a  plea  of  trtfpafs  f. 

The  Bill  was  only  a  precept  and  not  a  writ,  becaufe  it 
was  not  tefted,  whereas  all  writs  are  tejled  J.  It  was  made 
returnable  on  fome  particular  day  in  term ;  for  this  court 
contrived  always  to  fit  at  the  time  appointed  for  the  other 
courts  to  meet,  which  was  only  in  term  time.  The  terms 
were  ftated  times  in  the  year^  fo  ordained,  that  all  law  bufi- 
ne/s  in  the  fuperior  courts  might  be  tranfaifled  at  once,  and 
they  were  ufually  appointed  in  winter  and  fummer,  that  pro- 
per vacations  might  be  left  for  keeping  of  holy  days,  and  that 
the  people  might  not  be  called  away  in  feed-time  and  harvelt 
to  attend  their  caufes  in  court.  This  procefs  was  made  re- 
turnable alfo,  on  a  certain  day,  wherefocver  the  King  jhouli 
then  be  in  Englandy  for,  as  this  court  was  to  attend  him  where- 
ever  he  went,  it  was  wholly  uncertain  where  the  King 
might  be  at  the  return  day ;  therefore  no  place  could  be  ex- 
preifed  in  it :  But  the  royal  refidence  being  a  matter  of  fuf- 
ficient  notoriety,  the  court  obliged  H  Sherift's  and  thofe  who 
had  the  execution  of  procefs,  to  take  notice  thereof  virtuie 
officii^  at  their  ovyn  pcrij.     If  the  Sheriff  apprehended  the 


•  Trje^sjuf  filizar.  98. 

t  All  writs,  procefs,  pleadings,  and  law  proceedings  what- 
ever, from  the  time  of  the  conquefl  till  the  36  of  Edtv,  3.  were 
in  the  Ncrman  French  language.  But  by  that  ftatute  the  plead- 
ings, &c.  in  court  were  direfted  to  be  in  EngUJh,  though  en- 
groiTed  add  entered  of  record  in  Latin  \  and  fo  they  continued 
till  the  ^Geo.  2.  c,  26.  when  they  were  dircfted  alio  to  be  cn- 
grofTcd  in  the  Englijh  language. 

J  Sid.  129. 

II  But  it  feems  that  in  early  times  it  was  an  ufual exception  for 
^n  indifferent  pcrfon  to  fay.  He  did  not  know  where  the  count 
was.     Vide  Ld,  Kajm,  532. 

defendant^ 
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defendant^  he  was  to  keep  him  and  produce  him  in  court  on 
the  return  day ;  for  if  he  let'him  at  large,  and  he  was  not 
forthcoming,  the  Sheriff  was  not  only  liable  to  make  amends 
to  the  plaintiff,  but  might  be  proceeded  againft  by  the  court 
for  a  contempt.  If,  on  the  other  hand,  he  was  not  appre* 
hended  at  all,  the  Sheriff  might  fafely  return  a  ^^  norr  eji  in^ 
ventusy^  indorfed  on  the  writ.  Of  if  the  defendant  had  fled 
into  a  liberty  or  franchife,  into  which  the  Sheriff  could  not 
enter  to  execute  procefs  bimfelf,  (provided  he  had  fent  » 
warrant  to  the  Steward  or  Bailiff  thereof  to  arreft  the  de- 
fendant) he  might  ret^^rn  on  the  W//,  **  Mandavi  baliivo^ 
l^c,  ^  ntilium  dedit  refponfunty  £sfr."  reciting  the  fpecial  mat- 
ter, and  that  no  anfwer  was  given.  Upon  this  latter  return, 
the  plaintiff  might  fue  out  another  procefs  called,  a  ^*  *  Non 
cmittas  bill,"  dire(Eled,  as  before,  to  the  fame  SheriiF,  recit* 
ing  the  former  bill  and  return,  and  commanding  him  to  ar- 
reft the  defendant,  notwiihjianding  any  liberty  or  privileged 
place  in  hk  county, 

limn  eft  inventus  was  returned  to  the  Bill^  and  the  plaintiff 
bad  reafon  to  think  th^t  the  defendant  was  ftill  in  the  fame 
county,  be  might  have  another  biil^  and'after  that  a  third,  and 
to  on  till  the  defendant  was  caught.  But  if  the  defendant  had 
removed  into  another  county,  me  next  procefs  the  plaintiff 
might  fue  out  againft  him  was  a  Teftatum  billy  direded  to 
the  SJieriff.  thereof,  which  foon  gained  the  name  of  a  Latitat^ 
from  that  word  being  within  k.  This  Teftaium  bill  was  ii 
writ  tefted  in  the  name  of  the  King,  and  in  it  was  recited  the 
former  bill  and  return,  and  then  it  was  ftated,  that  on  the 
plaintiff^s  behalf  it  was  attrjledy  that  the  defendant  did  run  up 
and  aowny  andfecrete  himfef  in  that  county^  thertfore  it  was 
commanded  the  Sheriff  to  take  hinij  and  have  his  body  in  court  oif. 
fuch  a  dayy  wherefoever  the  Kingjhall  then  be  in  England, 

If  the  defendant  happened  not  to  be  arrefted  before  this 
procefs  was  fpent,  but  a  non  eft  inventus  was  returned  on  itf 
the  plaintiff  might  fue  out  other  procefs  to  the  like  effcdl, 


•  The  ftatuce  Wefim,  t,  r.  39,  is  the  firft  ftatute  whick  makes 
mentioB  of  a  nen  omittas  tvn't,  though  lord  Coke  fuppofes  fuch 
writ  was  at  Common  Law,  bec^ufe  mentioned  by-  hra^on  and 
Fltta^  and  it  certainly  was  often  awarded  before  the  ftatute  Wftm, 
%,  Bttt  after  this  llatute,  as  an  adion  lay  againil  the  Sheriff  if 
he  entered  a  franchife  without  a  non  omittas  writ,  many  hafty 
writers  have  concluded,  that  it  laid  the  foundation  for  that  pe- 
oUiar  ijpeciei  of  procefs. 

C  3  either 
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either  into  ifaat  or  another  country,  till  die  defendant  \rtt 
caught.  Or  if  a  mandavi  ballivo^  &c.  was  returned  on  it, 
bv  reafon  of  die  defendant's  efcape  into  a  franchife,  the 
plaintiff  might  fue  out  a  nonomittas  latitat^  at  once  authorize 
ing  the  Sheriff  to  enter  die  franchife  in  execution  of  the 
^procefs.  For  as  the  bailifK  of  franchifes  were  BailiiFs  to 
their  lords  by  particular  grant  from  the  crown,  the  Sheriff 
could  not  enter  a  franchife  without  a  fpecial  authority.  Nor 
was  the  Sheriff  anfwcrable  for  the  Bailiff's  falfe  returns,  be- 
caufe  they  did  not  belong  to  them,  but  to  their  own  Lords ; 
fuch  return  therefore  was  made  by  the  Lord's  Bailiff,  and 
not  by  the  Sheriff's  Bailiff. 

But  if  the  Bailiff  of  the  franchife  had  made  an  infufKcient 
return,  and  the  Sheriff  returned  that  to  the  court,  they  for- 
merly held  the  Sheriff  was  aufwerable,  and  not  the  Bailiff. 
For  an  infufficient  return  is  no  return  ;  and  fo  the  Sheriff 
ought  to  have  faid,  nullum  dealt  refponfum.  But  this  was  al- 
tered by  the  ftat.  27  Hen,  8.  r.  24.  which  ordains,  that  the 
amerciamenu  for  inlufEcient  returns  made  by  Bailiffs  of  fran- 
chifes, ihall  be  fet  on  the  Bailiff's  head,  and  not  on  the  She- 
riff's :  fo  that  it  feems,  that  after  an  amerciament  for  an  in- 
fufficient return,  which  was  as  none,  a  hm  omittas  might  be 
awarded. 

When,  however,  the  defendant  was  arrcfied,  either  on  the 
Bin  or  the  Latitat^  the  fame  was  indorfed  with  cepi  corpus  \ 
and  accordingly  the  party,  at  the  return,  was  brought  into 
court,  when  he  was  either  delivered  over  to  the  care  of  the 
♦  Marjhal^  or  fuffered  to  put  in  bail  to  ftand  the  event  of  the 
fuit.  In  fuch  cafe  an  entry  was  accordingly  made.  But,  if 
he  could  not  find  fureties,  he  was  brought  up  from  dme  to 


•  Though  the  Earl  MarJhaU  by  the  28ch  of  Edward  the/r/?, 
'ftat.  3.  r.  3.  had  a  particular  jurifdiftion  afTjgned  him,  yet  this 
•great  officer  of  the  king's  houihold  had   the  cuftody  of  all  the 

Srifoners  in  the  Court  of  Kind's  Bench,  and  detained  them  in  the 
iarjbalfea  Friforty  as  appears  by  the  59  Hen.  6.  32.  h,  Spdman, 
'verho  Mare/challuj  fap,  that  all  the  Marfialjeas^  viz.  Marihal 
ci  th^  Marfialfeat,  hUr^hdA  oU\it  King's  Bench,  Marfhal  of  the 
Exchequer,  ,&c.  are  all  derived  from  the  Earl  Marjhal  of  Eng- 
land ^  and  that  he  had  granted  the  inheritance  of  the  oiScc  of 
Marjbaloi  the  King's  Bench  out  of  him.  /W* Lord  Rayrn^  2  777. 
—And  per  Hclt  (J.  J.  L.  Raym^  805.  the  office  of  Marjhal  of 
the  King's  Bench  Prifon,  was  not  derived  out  of  theofScc  of  Earl 
Marjhal  of  England  till  fo  late  as  the  time  of  ^amei  ihe/rfi, 

tim^ 
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6me  by  the  officers  of  the  Marjhol^  till  the  mac^ter  was  finally 
heard  and  determined. 

When  the  defendant  was  once  brought  into  court,  and  ia 
Ibe  cuftody  of  the  Mar^l^  the  plaintiff  withiii  a  ceruin  time 
was  to  declare  againft  him,  or  recite  at  large  his  complnint. 
This  lechal  was  tre  tema^  and  was  to  die  very  fame  effe£| 
MS  ^  hill  oi  complaint  previoufly  filed  in  the  court ;  and 
iidien  pleading  «r/  tenus  was  difufed,  and  writing'  was  intra-* 
duced,  the  declaration  was  no  other  than  a  copy  of  the  bill 
filed.  But,  before  the  defendant  W9$  put  to  majce  his  de- 
fence,  the  court  obliged  the  plaintiiF,  according  to  the  old 
Saxon  cuftom,  to  produce  two  or  more  perfons  as  pledges  or 
fureties,  who  ftood  as  a  fecurity  for  him  that  he  would  pro* 
fccute  his  fuit  with  efFed,  and  without  delay,  which  if  he 
failed  to  do,  thefe  pledges  were  amerced.  Tne  precife  tim^ 
of  finding  thefe  pledges  does  not  feem  well  afcertained.  For 
lord  CoJte  (ays,  «'  *  He  that  fueth  by  biU  (ball  find  i^edges  d^ 
fr^quenda  in  fine  bilUe^  but  this  has  been  controverted/* 
t  The  better  opinion  feems  to  be,  that  the  pledges  in  this 
cafe  were  not  always  required  of  the  plaintiff  upon  firft  en« 
tering  his  plaint  on  record,  but  it  was  fufiicient  if  he  pro* 
duced  them  at  any  time  before  the  defendant  was  called  upon 
to  make  his  defence.  When  thefe  pledges  however  were 
found,  the  defendant  was  brought  up  in  perfon  to  plead  to 
the  charge,  or  appeared  if  he  was  admitted  to  bail,  [till  the 
ftatute  X  JVeftnunJier  the  fecond^  empowered  Yj^m  to  appoint 
an  Attorney]  to  which  plea  the  plaintiff  might  reply,  or  de* 
mur ;  and  thus  the  parties  went  on  till  iffue  was  joined  on  a 
matter  of  fa^^  or  point  of  law :  all  which  proceedings,  till 
final  judgment  was  given,  were  had  ore  tenus  in  court,  and 
minuted  down  by  xhe/cribef  or  prothonotary.  And  this  con- 
tinued to  be  the  practice  for  a  long  while,  pleading  at  bar 
viva  voce^  not  being  altered  till  after  the  Reformation. 

If  Sherifis  neglefied  or  refiifed  to  return  writs  delivered 
to  them,  the  plaintiff  was  directed  by  the  Statute  IVeJiminfter 
thefecmi^  c.  39.  to  make  complaint  to  the  Juftices  j  where- 
upon a  Writ  Judicial  went  to  the  Juftices  aifigned  to  take 
the  affixes,  to  enquire  of  fuch  as  were  prefent  at  the  deliver* 
ance  of  the  writ  to  the  Sheriff,  if  they  knew  of  the  deliver- 
ance ;  of  which  an  inqueft  was  returned.     And  if  the  in- 
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queft  found  that  the  writ  was  delivered,  damages  were 
awarded  to  the  plaintifF  or  demandant,  having  refpe£t  to  die 
quantity  or  quality  of  the  action,  and  to  the  peril  that  might 
have  come  by  reafon  of  the  delay.  The  like  remedy  was 
alfo  given  againft  the  Sheriff,  in  cafe  he  made  a  falie  return- 
of  tarde<f  or  that  the  writ  came  fo  lat^  that  he  could  not  ex-< 
ecute  the  commandment  of  it.  But  this  method  of  pro- 
ceeding againft  Sheriffs  has  long  fmce  fallen  into  difufe,  as 
will  be  feen  hereafter. 


Chapteii  the  Third, 
Offb^  eriginal  Procefs  of  the  Court  of  Commoa  Plcas% 

THE  court  of  Common  Pleas j  which,  in  confequcnce 
of  Magna  Charta,  was  eftablifhed  at  Wejiminjler^  was 
intended  by  Kin^  EdwartTs  plan  to  hear  and  determine  all 
the  civil  aaions  of  confequence,  whether  real,  perfonal,  or 
mixt,  arifing  between  fubje£l  and  fubjefl:.  But  this  court 
had  not  an  original  jurifdiction  given  it  as  the  King's  Bench 
had,  but  only  a  delegated  authority  to  inveftigate  thofe  mat- 
ters which  were  exprefsly  referred  to  it.  For  the  Norman 
maxim  was  ftill  adhered  to  in  this,  that  there  fliould  be  no 
proceedings  in  Common  Pleas  between  the  People  before 
the  King's  Juftice?,  without  his  original  writ -y  holding  it 
Uiiht  that  thofe  Juftices,  who  were  only  the  fubftitutes  of 
the  Crown,  fhould  take  cognizance  of  any  thing  but  what 
was  particularly  referred  to  their  judgment.  The  party 
therefore  who. had  a  caufe  of  complaint,  and  was  *  enabled 


•  It  muft  be  remembred,  that  many  perfons  were  di fabled 
from  profecuting  any  fuit  formerly,  as  Aliens,  Jnjoiy  perfons 
e>  communicated,  guilty  of  a  pramunire^  attainted,  outlawed, 
bfr.  and  fome  of  them  are  difabled  even  at  this  day  from  profe- 
cuting any  fuit  while  their  difability  remains.  But  the  neceiliiy 
c  t  traac  has  gradually  mollified  the  too  rigorous  rules  of  the  old 
jaw  in  their  relli  aint  and  difcouragcment  of  aliens.  For  an  alien 
en 'my,  who  is  herein  protedion;  and  a  Jsi»y  who  was  looked 
upon  as  an  enemy  till  commerce  taught  the  world  more  huma- 
n  j'  \ ,  m.iy  now  have  the  fame  juflice  done  them  as  a  natural  fub^ 
jc'tL.  Vivie  Ld.  Raym,  282,  &c.  Villeins  alfo  were  difabled 
Jrom  fai  g  any  other  than  their  own  Lord,  and  him  only  for  the 
piaim  of  h  s  own  perfon,  or  the  murder  of  his  anceflor,  as  they 
^\:^ii,  actjuire  no  jproperty  during  their  Filkina^i^ 

ta 
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to  fuc  in  the  Common  Pleas,  firft  rcforted  to  the  King's 
high  court  of  Chancery,  the  grand  repofitory  of  all  originti 
urits^  and  where  the  fame  were  to  be  made  out  according 
to  die  nature  and  exigency  of  the  cafe,  and  there  purchafed 
his  original  f  wr//,  adapted  to  the  fort  of  injury  he  had  re- 
ceived, and  fought  to  have  redrefled.  The  plaintiff  paid 
for  this  writ,  although  the  King's  ftipulations  in  the  Great 
Charter  were,  **  nuUi  vendemusy  nuili  mgabimus^  nulli  diffi-* 
•'  remus  juftitiam  vel  re£!um"  For  this  article  was  only 
meant  to  provide  againft  any  fubjeft  being  in  future  ag- 
grieved by  thofe  enormous y&i«  formerly  exadled  by  the  So- 
vereign and  his  Chancellor  upon  giving  permiffion  to  fue  ia 
the  King's  courts ;  and  as  thefe  fines  upon  original  writi 
were  by  this  time  well  afcertained,  and  reduced  to  a  certaia 
ftandard,  the  people  did  not  hefitate  to  comply  with  thena« 
In  the  courfe  of  this  Introduction,  I  (hall  find  another  place 
to  treat  more  particularly  of  the  nature  of  thefe^^  payable 
upon  original  writs,  as  even  at  this  hour  they  continue  to 
beexaAed  by  the  Curfiton  (fo  called  from  making  out  writs 
ie  curfuy  or  writs  that  ifiue  out  of  Chancery  of  courfe]  and 
form  a  part  of  the  ordinary  revenue  of  the  crown. 

To  obtain  his  original  writ^  the  plaintiff  made  out  a  littk 
abftraS  or  note,  called  a  Pracipe^  for  that  fort  of  writhe  was 
advifed  to  purfue,  and  carried  the  fame  to  the  Chwcery^ 
where,  on  application  to  the  Curfitor  of  the  county  in  which 
his  caufe  of  z&ion  arofc,  the  original  writ  was  made  out  for 
him,  returnable  in  Che  court  of  Common  Pleau  Original 
ivrits  were  in  their  il^ture  twofoidj  and  were  mandatory  let* 
ters  from  the  King,  fealed  with  the  feal  in  the  Chancellor's 
cuftody,  directed  to  the  Sheriff,  and  either  required  him  to 
command  the  defendant  to  do  juftice  to  the  complainant,  <t[ 
appear  in  the  Common  Pleas  at  fVeJiminJler  on  the  return,  to 
ihew  why  he  did  not  comply ;  or  elfe  required  the  Sheriff 
immediately,  without  making  any  previous  command  to  give 
up  what  was  demanded,  to  take  a  fecurity  for  his  appear- 
ance in  court.  The  firft  fort  of  writ  therefore  was  optional^ 
the  latter  peremptory ;  and  they  were  called  by  the  names  rf 
a  Pracipe  quod  reddat^  and  a  Si  te  fecerit^/ecurum^  or,  for 
fliortnefs,  a  Pone, 


t  Dicnniur  hrevia  (fays  Fletat  who  wrote  in  the  time  of  Ed* 
<tfflr^thc  firft)  turn  fint  formata  ad fimilitudinem  regula  juris ^  qua 
hreviUr  U  paucis  *verbis  intent ionem  proferentis  exponunt^  ficut  re* 
pUjuriiy  rem  qu^e.  eft  breviter  enarrat  \  non  tamen  ita  debet  ejfi 
irevej  juin  rationem  ^  ^im  intent ionis  (ontine^t,  &c« 

Tho 
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Tbttracipt  quod  reddaty  was  the  proper  writ  when  the  plain* 
tiffs  a^on  was  for  a  fpeciiic  thing ;  as  for  the  recovery  of  a 
debt  ceruin,  or  for  the  reftoration  of  ftach  a  chattel,  or  for 
the  giving  tip  fuch  a  houfe,  or  fo  much  land,  fpecifying 
the  nature  and  quantity  of  it.  And  if  upon  the  SherifiF's 
requeft  the  defendant  did  not  comply,  he  was  to  fummon 
him  to  appear  at  Weftminjler^  at  fuch  a  day  in  term.  But 
before  ever  the  defendant  was  .made  acquainted  with  this 
writ,  the  Sheriff  was  to  take  plidges^  from  the  plaintiff  to 
profecute  his  fuit  with  effed,  if  he  liad  not  already  found 
them  in  Chancery  upon  fuing  out  the  writ.  Thele  pledges 
were  in  thofe  days  real  and  refponfible  pcqple,  and  not 
merely  nominal  as  of  late;  and  the  taking  of  them 
'«ras  uiually  entrufted  to  the  Sheriff,  as  he  beft  knew  ,thofe 
in  bis  bailwick,  and  was  to  colled  the  amerciament  fet  on 
them,  if  the  plaintiff  did  not  prevail  in  his  fuit ;  and  if  they 
could  not  aniwer  the  amerdament^  the  Sheriff  was  liable  to 
the  King  for  their  infufficiency.  At  the  day  fpecified  in 
the  writ,  or  within  a  day  or  two  after,  the  Sheriff  returned 
to  the  court  of  Common  Pleas  what  had  been  done  in. pur- 
fuance  of  it  i  and  if  the  defendant  difobeyed  the  Sheriffs 
verbal  monition,  he  returned  as  well  the  names  of  the 
fUdgis  found  him  bv  the  plaintiff,  as  the  names  of  thofe 
\>y  whom  the  ddbuUnt  had  been  warned  or  Aunmoned  to 
«ppear« 

Thtji  ufieiritficunan^  was  the  proper  writ  when  the  plain- 
tiff only  fought  St  recommence  in  damages  from  the  defendant 
for  fome  injury  done  by  him.  This  writ  authorized  the 
Sheriff,  if  the  plaintiff  made  him  fecure  to  profecute  his 
claim,  to  put  the  defendant  by  faft  gages  and  pledges  to 
appe»r  at  WeJkminJ^er  at  the  return,  to  anfwer  the  plaintiff's 
charge  contained  in  the  Writ.  In  this  cafe,  if  the  defendant 
could  not  frnd  pUdges  of  fufficient  refponfibility  for  his  due 
appearance  in  court,  the  Sheriff  was  authorized  to  take 
^agesy  that  is,  fbme  of  his  goods  and  chattels  into  his  *cuflody, 
the  better  to  compel  his  attendance.  Whatever  he  did 
therefore  in  confequence  of  this  writ,  he  returned  to  the 
Common  Pleas.-  Neither  by  this  writ,  nor  by  the  pnecipe^ 
was  the  perfon  of  the  defendant  at  all  molefted,  fo  tender 
was  the  law  in  thofe  days  of  the  liberty  of  the  fubjecl ;  for 
of  his  perfonal  freedom  no  man  could  legally  be  deprived, 
unlefs  for  fome  criminal  flagrant  offence  injurious  to  the 
government  under  which  he  lived,  or  for  fome  tortious  a& 
committed  with  force,  and  confequently  in  breach  of  the 
peace,  which  his  allegiance  and  duty  required  him  to  keep 
and  preferve. 

If 
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If  the  defendant  was  not  to  be  found  in  the  county,  cr 
had  no  houfe  or  land  whereon  he  could  be  fummontd  or 
warned  to  appear  [for  in  real  a<Slions  a  warning  on  the  land 
by  credling  a  white  ftick  or  wand  was  fuj%ient*]  the 
Sheriff  returned  the  writ  indorfed  with  a  nihil^  or  ^^  nil  habit 
^  itt  balliva  n»a  per  qiiod  fummoneri  potefty*  that  the  plaiotUF 
might  fuc  out  procefs  elfewhere  againft  him. 

When  the  original  writ  was  returned  to  the  court  of  Cmk^ 
run  Pleas^  the  court  thereby  became  pofleifed  of  the  caufis, 
and  all  further  proceis  relating  diereto,  ifiiied  from  thence;. 
If  the  defendant  had  been  fummontdy  and  did  not  appear 
there  withiny^irr  days^  die  quarto  die  poft  of  the  return  of  the 
writ,  or  fend  an  ejfoin  or  lufficient  excufe  to  the  court  why 
he  could  not  attend,  the  plaintiff  was  at  liberty  to  take  out 
a  further  procefs  againft  him.  Of  the  effiin  we  fhall  have 
occaiion  to  fpeak  more  fully  hereafter;  at  prefent  let  it  fuf- 
fice  to  &y,  that  tfaefe  intermediate  days  were  allowed  ix 
gratia  by  the  court,  and  partly  arofe  from  an  idea  enter* 
tained  by  our  anceftors,  that  it  was  beneath  the  dignity  of  a 
free  man  to  appear  or  do  any  other  ad  at  the  precife  time 
for  that  purpofe  appointed,  and  partly  from  a  confideratioit 
of  die  court,  that  fome -unavoidable  accident  or  other  might 
happen  to  occafion  a  delay,  though  the  party  did  not  mean 
to  fend  an  excufe,  and  had  no  intention  to  diibbiey  die 
King's  writf 

The  next  procefs  which  iffued  from  the  court  of  Com- 
Qion  Pleas  upon  a  difobedience  to  the  original  writ,  wat 
called  an  Attacbment^  and  though  it  could  not  anally  be 
fued  out  till  the  quarto  dii  poft  oF  the  return  of  the  original^ 
might  yet  bear  f  tifti  on  the  very  return-day  of  that  writ. 
The  writ  of  attachment  commanded  the  Sheriff  to  put  by 
(afe  gages  and  pledges  the  defendant,  fo  that  he  appear  at 
Weftmnjier  on  fuch  a  day  in  term.  Theie  gages  were  again 
forfeited,  and  his  fureties  alfo  amerced  in  caife  of  his  non« 


•  Dalton  on  Sheriffs. 
f  It  was  fettled  that  all  original  <writs^  and  other  procefs 
foanded  thereon^  flioald  have  fineea  days  between  the  tefte  and 
retnrn,  in  order  that  there  might  be  time  for  the  Sheriff  to  make 
the  fumfflons;  Booth  5.  and  that  a  man  might  come  from  tbe  re- 
moteft  part  of  the  kingdom,  which  he  is  enabled  to  do  within  that 
ipace  of  time,  at  the  rate  of  travelling  twenty  miles  each  day  ; 
io  many  miles  being  composed  a  day's  journey  by  the  law, 
and  ihence  called  Dieta.    z  Inftr  a6^«  . 

appear- 
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appearance  within  the  quarto  die  poft  of  the  return  of  tilts 
writ  of  attachment^  ulilcfs  he  had  fent  an  ejfoin  in  time  to 
excufe  his  default. 

The  fubfequent  procefs  to  the  attachment  to  compel  an 
appearance  was  a  writ  of  dijiringas,  which  bore  tejie  on  the 
very  return-day  of  the  writ  of  attachment^  though  not  aftu-. 
ally  fued  out  till  the  quarto  die  poft  inclufive  of  iuch  return  ; 

•  and  if  the  defendant  again  made  default,  a  like  writ  might 
ifi'ue  ad  infinitum^  commanding  the  Sheriff  to  dijirain  the 
defendant  from  time  to  time ;  which  was  done  by  uklng  his 
goods,  and  the  proAts  of  his  lands,  called  Ijfuesy  which 
were  all  forfeited  to  the  King  if  he  did  not  appear*.     And 

.  here  by  the  common  law  the  procefs  determined  with  the 
moft  contumacious  defendants  in  all  civil  injuries  that  were 
Bot  accompanied  with  force -y  the  defendant  being  gradually 
Gripped  of  his  fubflance,  if  he  had  any,  by  repeated  diu- 
trcfles,  till  he  rendered  obedience  to  the  writ ;  and  if  he 
bad  no  fubftance,  the  law  then  confidered  him  as  incapable 
of  making  fatisfadion,  and  therefore  looked  upon  all  further 
procefs  asjiugatory. 

But  for  injuries  committed  withfcrce  to  the  perfon,  pro- 
perty, or  pofieffion,  of  the  plaintiff,  the  law,  to  punifli  the 
breach  of  the  peace,  and  prevent  its  diilurbance  in  future, 
provided  alfo  a  procefs  againfl  th^  djefendant's  perfm.  But 
even  before  this  procefs  could  ifTue,  a  fone  or  attachment  was 
awarded  againfl  him,  but  without  any  previous  fummons, 
on  which  he  mufl  have  made  a  default  f.  And  this  procefs 
was  allowed,  not  only  in  adions  of  trefpafs  vi  fcf  armis,  but 
alfo  for  fome  other  imuries,  which,  though  not  forcible, 
are  yet  trefpaffes  againft  the  peace,  as  deceit^  and  confpiracy\ 
becaufe  in  all  thefe  cafes  the  violence  of  the  wrong  requires 
a  more  fpeedy  remedy  fot  the  party  aggrieved.  This  procefs 
was  called  a  capias  ad  refpondendum^  which  at  once  autho* 
rized  the  Sheriff  to  take  the  defendant,  and  imprifon  him 
till  the  return-day,  and  then  produce  him  in  court.  The 
capias  was  made  out  conformable  to  the  original  writ  of 
fone  or  attachment  before  fued  out  and  returned,  and  bore 
iejie  on  the  return -day  of  that  writ  j  for  the  capias  was  no 
other  than  a  procefs  of  contempt,  upon  a  difobedience  to 
the  original.  The  capias^  as  well  as  all  other  writs,  fub- 
fequent to  the  original^  were  denominated  yW/aW  write,  be- 


•  Vide  flat.  Wejim.  2.  r.  39.  what  Oiall  be  accounted  iffues. 
Finch,  1.  3  J  a.  f  Finch.  1.  305.  352. 
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\as  grounded  on  what  pafled  in  the  court  of  Common-  Pleas 
in  confcquence  onlv  of  the  Sheriff's  return,  and  ifluing 
under  the  private  ieal  of  that  court)  and  not  under  the 
Great  Seal  of  'England-^  and  being  te/fed  alfo,  not  in  the 
King's  name,  but  in  that  of  the  Chief  Ju/iice  only. 

If  by  this  procefs  the  defendant  was  arretted,  the  SherilT 
returned  it  with  cepi  carpus  indorfed.  But  notwithftauding 
this  writ  commanded  the  Sheriff  to  take  and  fecure  him  till 
the  return-day,  he  might,  at  his  own  peril,  have  let  tlie 
defendant  continue  at  large;  though  he  was  liable,  in  cafe 
of  his  non-appearance  in  court,  to  make  amends  to  the 
plaintifT  in  an  action  for  an  efcape,  or  to  be  amerced  by  the 
court  for  the  contempt,  in  not  producing  the  body  purfuant  to 
the  return  he  had  made  on  the  writ.  If  the  defendant  coulj 
not  be  fouiid  by  the  Sheriff,  he  might  return  tlic  writ  with 
non  eft  inventus^  and  then  the  plaintiff  might  fue  out  another 
writ,  called  a  tejiatum  capias^  into  a  different  county,  in  which 
it  was  apprehended  the  defendant  was  gone ;  and  after  that  an 
alias  J  and  pluries  capias.  Or  if  the  defendant  had  fled  into  a 
francbifcy  where  the  Sheriff  could  ijot  enter  to  take  him,  he 
might  have  returned  the  writ  (provided  his  mandate  to  the 
bailiff  thereof  to  arreft  him  had  been  difobeyed)  with  mandavt 
haUivo&  nullum  dedit  refponfum\  on  which  return  the  plaintiff 
was  at  liberty  to  fue  otit  a  non  omittas  capias^  empowering  the 
Sheriff  to  enter  and  feize  him.  But  the  non  omittas  capias  from 
the  Common  Pleasy  fomewhat  differed  from  the  ncn  omittas 
writs  of  the  Kittg^s  Bench ;  for  thcfe  gave  authority  to  ap- 
prehend the  defendant  notwithjianding  any  liberty  in  his  batli^ 
wick^  whereas  the  non  omittas  writs  of  the  Common  Pleas 
fpeciiied  the  particular  franchife,  and  commanded  the  Sheriff 
to  take  him,  notwithftanding  that  liberty,  as  the  liberty  of  A 
in  his  bailiwick. 

When  the  defendant  voluntarily  appeared  in  court  ac- 
cording to  the  return  of  the  writ,  he  found  pledges  or  bail  for 
his  future  attendance  tlierein  till  the  fuit  was  finally  deter- 
mined. But  if  he  was  brought  in  by  the  compulforj'  procels 
of  capias^  unlefs  he  found  mainprise  *  of  fufficient  refponfi- 
bility  for  his  appearance  from  time  to  time  in  court,  and  abid- 
ing the  event  of  the  judgment,  he  was  committed  to  the  prifon 
of    the  Fleets  and  brought  up  in  cuftody  of  the    Warden 


•  When. the  defendant  comcth  in  by  capias  or  exigent,  he  (hall 
not  find  pledges,  but  mainprize,  31  Ed.  3.  mainprise  21.  4 
Jfifi.  180. 

thereof, 
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thereof  as  occafion  required,  to  make  his  defence,  till  the 
^ztiitc  fFefimnJler  the  fecond  empovrcTcd  him  to  appoint  an 
attorney  to  appear  in  his  ftead. 

By  the  procefs  of  capiasy  it  muft  be  remembered,  if  the 
defendant  could  not  be  arrefted,  he  might  be  profecuted  to 
malawry^  of  which  I  ftiall  (peak  more  fully  hereafter ;  re- 
marking in  this  place,  that  outlawry^  in  old  times,  was  very 
^ry  much  to  he  dreaded,  the  confequences  being  exceed- 
ingly penal,  and  not  only  attended  with  a  forfeiture  of  all 
&e  part/s  goods  and  chattels  to  the  King,  but  alfo  in  many 
cafes  of  his  life;  the  law  regarding  an  outlaw^  or  one  at- 
tainted in  a^n^w««/r^,which*was  a  remedy  devifed,  amohgft 
fi>me  others,  by  King  Edward  the  firft^  to  encounter  the  rapid 
progrefs  of  the  papal  ufurpations  in  England^  in  no  other  light 
than  as  a  favaee  bcaft,  or  an  enemy,  which  any  one  might 
have  deftroyed. 

In  profecuting  real  a<^ons  in  the  court  of  Common  Pteas^ 
'  Ae  procefs  therein  was  made  fimilar  to  that  ufed  in  fuch 
adions  in  the  Lord's  court  below.  For  there,  if  the  tenant 
made  default  on  thefummons  to  the  Lord's  court,  the  lands 
4temanded  were  immediately  feized,  and  if  on  the  feizure  the 
tenant  did  not  appear,  and  offer  a  fufficient  excufe  for  his 
non-attendance  before,  they  were  by  judgment  awarded  to 
the  demandant,  as  one  who  was  ready  to  take  on  him  the 
ff tidal  duties^  wliich  the  former  tenant  had  renounced.  Or 
if  default  was  made  by  the  tenant  after  he  had  once  appeared 
to  the  fuit,  the  lands  were  alfo  in  that  cafe  feized  by  the  Lord, 
and  adjudged  to  the  demandant  for  the  tenant's  breach  of  his 
duty,  unlefs  he  came  in  after  fuch  feizure,  and  excufed  his 
former  defaxdt.  So  when  the  Lord  remitted  his  right  to  the 
King,  and  it  came  to  him  as  Lord  Paramount,  the  procefs 
awarded  above,  upon  default  made  after  fummom  on  the 
ftacipey  was  the  writ  of  grand  cape^  to  feize  the  lands  for  the 
Xing,  and  to  warn  the  tenant  to  appear  in  court  at  the  re- 
turn, to  excufe  his  default  on  thefummons ;  which  if  he  ne- 
glefted  to  do,  or  did  not  fave  his  default,  by  (hewing  that  he 
was  either  not  properly  fummoned  before,  or  that  he  was 

[>revented  .by  inundation,  tempeft,  imprifonment,  or  other 
nvincible  neceflity,  judgment  was  given  for  the  demandant. 
But  in'cafe  the  demandant  releafed  the  deftiult,  then  the  grand 
^ape  was  conftdered  but  as  ihcfummms^  and  the  demandant 
proceeded  to  count  againft  him,  as  if  hg  had  regularly  ap- 
peared at  the  firft.  This  reieafe  of  defaults  was  often  made, 
ff  there  had  been  really  a  fault  mfummoning  the  tenant.  But 
if  in  fuch  cafe  the  demandant  juftified  on  the  default,  and  th^ 

4  tenant 
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teiuiiit  iaved  it,  by  fticwing  fomc  lawfiil  cxcufe,  the  writ 
wholly  abated;  becaufe,  by  juftifyrng  on  the  default,  the  de- 
mandant refted  his  caufe  on  die  tenant's  failure  in  duty,  and 
not  on  the  merits  of  his  claim.  But  if  after  appearance  by 
the  teaant  on  xht/ummons,  and  a  further  day  given,  he  made 
a  de&iult,  the  procefs  awarded  was  a  petit  cape  to  feize  the 
lands,  and  warn  the  tenant  to  come  in,  and  hear  judgment. 
On  ^c  return  of  which,  if  he  did  not  favc  bis  defwik,  by 
alledging  a  fufficient  excttfe,  he  was  confidered  as  having 
felled  in  his  duty,  and  thereupon  judgment  was  given  for  the 
demandant.  \i  after  appearance,  however^  the  tenant  had 
prayed  an  imparlance  to  another  day  in  the  fame  term^  and 
then  at  that  day  made  default,  no  petit  cape  was  awarded,  but 
the  lands  were  inflantJy  fei«ed,  and  judgment  was  pronounced 
for  the  demandant ;  becaufe  in  fuch  cafe  a  day  was  given  the 
tenant,  at  his  own  expence,  i^ich  be  ought  to  have  duly  at- 
tended to.  Bat  in  catfe  the  tenant,  after  the  mife  jcuned  made 
default,  or  imparted  to  another  termj  z  petit  cape  men  wzs  al- 
ways awarded,  in  order  to  bring  the  party  mto  court,  be- 
fori^  judgment  could  be  pronounced  on  default.  On  this  ac- 
count it  is  at  diis  day,  that  virhen  a  demandant  in  a  cemmm  . 
recoverjy  craves  to  imparle,  a  day  is  given  him  in  the  fame 
term;  for  othervnfe  it  would  be  necefTary  that  a ^////  cape 
fliould  tfliie,  which  would  not  only  prolong  die  feigned  fuit, 
but  create  an  additional  expence  to  the  parties  concerned  in  it. 

Thus  did  the  relpeftive  courts  of  King^s  Bench  and  Com^ 
mm  Pkas  at  dieir  eftabliflimeat,  proceed  to  bring  defendants 
before  them.  Ip  what  manner  the  King's  Bench  obtained 
cogniiance  of  civil  acliens  unaccompanied  with  force^  and 
how  the  procefe  to  compel  an  appearance  in  the  Common  Pleas^ 
triitch  feems  fo  exceedingly  dilatory,  came  to  be  altered,  1 
flkall  take  an  opportunity  of  &ewing  hereafter.  But  I  can- 
not conclude  this  C&^f^  without  making  further  mention  of 
^  pkJges,  virhich  we  have  feen  were  required  in  all  cafes  <xf 
the  plaintiff,  and  in  manyinilances  of  the  defendant. 

The  finding  of  fledges  was  an  inflitutbn  of  the  greaf: 
A^eTs^  who  claflea  the  whole  people  in  decennaries^  confift- 
ing  of  ten  families  each,  and  thofe  numbered  in  each  decen-- 
'nary  he  made  the  mutual  and  {landing  pledges  for  each  other's 
due  obedience  to  the  laws  and  prderyation  of  the  public 
peac^.  No  one  by  fats  efbbliihment  could  profecute  any 
civil  a^on  whatever,  unlefs  he  coidd  find  two  or  more  ot 
the  fame  decfnnaty  ^pUdges^  to  fatisfy  the  court  that  he  had 
IL  real  caufe  ef  complaint,  and  was  not  of  a  Htigious  and 
^oarrdibmc  temper,    -Aad  as  the  defendantwas  to  be  ptrttb 
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Ibme  trouble  and  expence  incontefting  the  fuit,  thetc ptedg/t 
were  always  required  of  the  plaintiff  immediately  upon  his 
complaint  to  the  court.  The  fmaller  arraiigement  of  the 
people  ill  decennaries  foon  falling  into  diful'e^  from  the  diffi-^ 
cuity  there  was  of  enrolling  every  fubjeit,  and  claffing  thofe 
foreigners  who  cafually  relortcd  here  to  carry  on  trade,  and 
had  no  fixed  habitations  in  England^  it  was  thought  fufficient 
if  tne  plaintiff  upon  commencing  a  fuit,  and  the  defendant 
upon  being  cited  to  appear  to  it>  found  pledges  of  the  fame 
hundred  or  county  with  himfelf.  The  finding  of  pledget  was 
{o  reafonable  an  inftitution,  and  fo  well  calculated  to  prevent 
both  vexation  and  delay,  that  in  the  ^various  revolutions  o( 
the  government,  from  Alfred^  time  till  long  after  the  reign 
of  Edzuardxhc  firfl,  it  was  never  once  difcontinued  or  abolilhed* 
Upon  the  divifionof  thecourts,however,in  lis  timc,when  their 
fevcral  jurifdi£lions  were  afcertained  and  cftablifhed,  an  altera-^ 
tion  took  place  with  regard  to  the  time  when  the  plaintiff's 
pledges  for  profecution  fnould  be  found,  and  by  whom  they 
fhould  be  taken.  If  the  plaintiff  fued  by  original  writ  re- 
turnable in  the  Common  Pleasy  his  pledges  were  ufually  found 
in  the  country  and  taken  by  the  fheriff,  before  ever  the  de- 
fendant was  lummoncd  to  appear  to  the  a£tion,  and  their 
names  were  returned  by  the  fccriff  upon  the  original.  But 
in  the  King^s  benchy  when  a  plaintiff  filed  his  bill  of  com- 
plaint againft  the  defendant  for  a  trejpafsy  (for  otherwife  that 
court  had  not  cognifance  of  it)  they  did  not  always  require 
him  now  to  find  his  pleigesy  before  the  procefs  went  forth 
to  the  fheriff  to  bring  in  the  psrty;  becaufe  as  that  court 
was  ambulatory  and  followed  tlie  Sovereign,  the  plaintiff 
might  not  have  his  pledges  at  hand,  or  be  known  to  any  one 

}'n  the  county  where  the  court  at  that  time  happened  to  be 
itting.  Belides  it  was  imagined,  that  one  who  had  com-* 
mitted  z  forcible  injury  in  breach  of  the  peace  was  likely  to 
avoid  bcmg  taken,  as  the  cpmniiiEon  of  fuch  an  injury  made 
him  not  only  liable  to  pay  zfine  to  the  king,  as  well  as  da- 
mages to  the  fdaintiff,  but  alfo  fubjciled  him  to  an  imprifon- 
ment  before  trial  or  convidion.  The  court  of  King^s  Bench, 
therefore,  did  not  as  formerly  infift  upon  having  the  pledges, 
before  procefs  w:\s  awarded  to  bring  die  defendant  into  court} 
becaufe  if  they  had  waited  till  the  plaintiff  could  have  pro- 
duced them,  it  would  not  only  liave  occafioned  a  caufelels 
delay  to  the  inquiries  of  juftice,  but  have  given  an  opportu- 
nity for  the  defendant  to  effeil  an  efcape,  and  avoid  the  tnofk 
diligent  fLarch  of  the  fheriff. 

But  when  the  defendant  was  apprehended  or  brought  into 
court  by  the  iill  or  its  fubfcqueiit  procefs,  the  plaintiff  was 

€^led 


called  upon  for  his  pledges^  and  if  they  were  not  produced 
when  he  caine  to  declare,  the  defendant  might  have  deinur-^ 
red  or  pleaded  in  abatement,  for  he  had  no  occafion  to  make 
any  defence  till  they  were  found*  So  that,  when  pleadings 
ere  unus  in  court  were  difufed,  and  came  ^o  be  entered  in 
writing  by  the  clerk,  and  copies  thereof  made  out  for  the  par- 
ties, the  names  of  the  pledges  for  the  profecution  were  always 
entered  in  this  court  at  the  end  of  the  declaration,  that  being 
the  ftage  of  the  fuit  in  which  they  were  obliged  to  be  found 
on  the  procefs  by  bill\  the  form  of  which  entry,  though  the 
finding  of  real  and  refponHUe  pUdges  has  long  fince  ceafed, 
continues  to  be  ufed  to  this  day*  But  in  the  Common  Pleas ^  ^ 
the  names  of  the  pledges  were  not  inferted  at  the  end  of 
the  declaration,  becaufe  they  were  required  immediately  upon 
the  original^  and  therefore  had  no  ne^d  to  be  mentioned  again 
\vhcn  the  plaintiff  came  to  count  on  his  writ« 

If  the  plaintiiF  failed  in  his  fuit,  his  pledges  were  amerced 
by  the  court,  and  the  entry  thereof  in  the  judgment  was 
"  Idea  cenfideratum  eji  quod  predi£I ,  qutsren,  &  pltg-fui  depro^ 
fcquend^  Jint  inde  in  mifericdrdia^  &c."  but  without  taxing 
them  at  any  fum  certain.  After  which  the  amerciament  was 
eftreated,  then  delivered  to  the  clerk  of  the  ailize  in  the  cir* 
cuit,  who  afterwards  delivered  the  fame  to  the  corsner  of  the 
county,  who  affeered  *,  that  is,  affefled  the  amerciament  ac- 
cording to  the  nature  and  proportion  of  the  vescation,  and  the 
ability  of  the  party.  And  that  afleffment  by  the  coroner  was 
held  a  fatisfaftion  of  the  ftatute  of  Magna  Charta^  which  pro*, 
vided  that  **  nulla  prediSiarum  Jtilfcricordiarum  ponatur^  nijiper 
f::cramenta prober um  fcf  legalium  hominum  de  vicineto.  Comites 
Gutem  ^  Bar  one  5^  non  aniercientury  niji  per  para  Juos  ^  nOH 
nififecundum  modum  deliSii^*' 

Sheriffs  in  time  growing  remifs  in  their  <luty,  allowed  of 
any  perfons  as  pledges^  fometimes  returning  the  names  of 
fii^tious  peribns  as  pledges^  at  others,  negle<3:ing  to  require 
or  return  any  at  all.  And  though  the  want  thereof  might 
have  been  taken  advantage  of  by  demurrer,  plea  in  abate- 
ment, or  afligned  for  error ;  yet  the  courts  in  theirlibcrality 
of  late,  fooner  than  the  plaintiff  fliould  be  dcUyed,  or  that 
their  judgment  ihould  be  liable  to  be  reverfed  for  fo  frivolous .  / 
an  objeSion,  which  did  not  affeft  the  right  of  the  fuit,  would 
faffer  the  plaintiff  to  find  them  at  any  time  pending  the  fuit^ 
and  enter  their  names  as  if  really  found  at  the  proper  time  to 


•  Fide  8  Co.  Gritjlefi  Cafe,  and  i  Lord  Kaym.  380. 
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the  flicriff  or  court.  And  the  Legiflature  to  fupply  the  want 
of  real  perfons  as  pledges.,  and  recompcnfe  the  defendant 
Svhere  he  has  been  unjuuly  or  vexatioufly  fued,  has  by  various 
flatutes,  cither  given  him  the  cofts  he  has  incurred  in  making 
his  defence ;  or  elfe  deprived  the  plaintiff  of  recovering  thofe 
cofts.  he  is  entitled  td  by  law,  in  cafes  of  obtaining  a  verdift, 
by  leaving  it  to  the  Judge  at  the  trial  to  certify  on  the  record, 
that  he  had  little  or  no  caufe  of  a£Hon.  Since  thefeftatutes 
for  allowing  the  defendant  his  cofts,  where  the  plaintiff  fails » 
or  is  nonfuited,  the  writ  to  the  coroner  to  affeer  the  pledges  has 
hllcn  into  difufe,  and  two  good-natured  perfonages,  John 
Doe  and  Richard  Roe^  from  their  univerfal  acquaintance  and 
peculiar  longevity,  have  become  the  ready  and  common 
pledges  of  every  fuitor.  The  want  however  of  their  names 
upon  the  bill  or  original^  was  not  aided  till  the  ftat.  16^17 
CoTn  2«  c,  8.  though  a  verdid  had  been  had  for  the  plaintiff. 
But  for  the  better  removal  of  this  ground  of  objeftion,  it 
was  further  cnafted  by  the  4  ^  5  Ann.  c,  16.  "  that  no  ex- 
ception fhall  be  taken  for  default  of  pledges  on  the  declara- 
tion or  bill,  unlefs  itbe  fhewn  foi'  caufe  of  demurrer,**  And 
fince  this  laft  ftatute,  on  zjpecial  demurrer  for  want  of  pledges 
on  a  declaration  by  bill,  the  court,  notwithftanding,  gave 
judgment  for  the  plaintift*;  holding,  that  he  might  enter 
them  any  time  before  judgment,  becaufe  pledges  are  not  liable 
before  judgment,  and  not  even  then  if  it  be  given  for  the 
plaintiff*.  Nor  can  the  want  of  pledges  now  be  taken  advan- 
tage of  in  errory  though  judgment  pafs  by  default ;  for  fince 
the  above  ftatute  of  Queen  Jnne,  the  want  thereof  is  but 
matter  of  form  \. 


Chapter   the   Fourth. 

In  'what  Manner  the  Court  of  King's  Bench  obtained 
Cognizance  of  civil  visions. 

I  HE  court  of  King's  Bench,  we  have  feen,  on  its  efta- 
bliihment,  had  an  original  jurifdiclion  over  all  criminal 
es  or  pleas  of  the  Crown,  and  of  (uch  civil  matters  only  as 
were  in  breach  of  the  peace,  and  therefore  denominated  tref- 
pajfes,  as  appears  plainly  by  the  treatifes  of  Britton  and 

•  Mansfield  v.  Richman.    Eaft.  2.  Geo.  a  Fort.  330.    i  J^ilf 
226.  t  2  Wilf.  142. 
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Fl^ia^  who  wrote  in  the  reign  of  Edward  the  firft,  and  who^ 
in  defcribing  the  jurifdidtion  of  this  court  in  civil  matters, 
affirm  it  to  be,  "  to  amend  falfe  judgments,  determine  ap- 
peals, and  other  trefpafies  committed  againft  the  peace,  ^ 
encontet  noire  juri[di£lion^*  which  is,  fays  Sir  Edward  Coke^  to 
^T^nt  prohibitions k  Tied  up  to  the  trial  of  criminal  oiFences 
and  trefpafies  only,  the  inveftigation  of  the  erroneous  judg- 
ments of  inferior  courts,  and  the  preferVatioA  of  the  due 
bounds  and  limits  affigned  to  the  rcfpeSive  jurifdiftions  in- 
ftituted  by  the  crown,  this  court  found  itfelf  left  with  little 
or  no  bufmcfs  to  engage  its  attention.  So  little  indeed,  that 
a  few  days  in  term  time  fufiiced  to  tf anfad:  it  all }  and  as 
they  did  not  fit  de  die  in  diem.  Continuances  of  all  that  was 
done  in  each  feparate  matter  before  them,  was  entered  from  '^ 
the  day  they  fate,  till  the  day  fixed  for  their  meeting  again. 
From  this  fmall  (hare  of  employment  too,  a  great  part  was 
again  taken  off  by  the  Jujiices  in  Eyre,  of  Oyer  and  Terminer^ 
and  gaol  delivery,  and  the  confehatori  of  the  peace  in  the 
country;  to  which  Juftices  in  their  circuits,  the  trial  of  all 
Criminals  in  the  refpedtive  counties  through  which  they 
psLiTed  was  referred.  But  it  was  not  long  before  this  Court 
Contrived  to  draw  fome  civil  actions  within  its  jurifdidHon^ 
and  in  procefs  of  time  gained  cognisance  of  almoft  every 
matter  which  the  Common  Pleas  was  purpofely  formed  to  in- 
veftigate.  So  that,  from  continual  ulurpations,  if  I  may  be 
allowed  the  expreflioA,  the  court  of  King^s  Bench  has  gra- 
dually regained  that  jurifdiftion  over  civil  tranfadUons  which 
the  Aula  Regis  exercifed  of  old,  but  which  our  forefathers, 
by  the  Great  Charter  of  Freedom,  endeavoured  to  fecure 
from  being  heard  and  determined  elfewh^e  than  in  the 
court  of  Common  Pleas* 

The  necefiity  which  had  called  fot  the  eflabliihment  of  a 
Conftant  court  in  the  Capitol,  fhewed  itfelf  more  and  more 
every  day.  The  particular  connedtion  formed  with  the 
continent,  and  the  intercourfe  opened  with  other  countries 
in  Europe^  had  introduced  a  fpirit  of  commerce  amongft  the 
people.  Foreigners  were  permitted  to  refort  here^  and  cafrjT 
on  trade,  without  moleftation  or  hindrance^  A  fpeediet 
Way  for  the  recovery  of  debts  had  been  inftituted  in  the 
reign  of  Edward  the  firft,  by  granting  execution^  not  only 
upon  goods  and  chattels,  but  alfo  upon  lands,  by  writ  dt 
elegit,  which  was  of  fignal  benefit  to  a  trading  people^  and 
upon  the  fame  commercial  iddas^  former  reftraints  upon 
landed  property  were  taken  ofiF,  and  the  changing  it  in  a 
Jiatute^merchani,  to  pay  debts  contrafted  in  trade,  was  al- 
lowed, contrary  to  all  feodal  principles*    Thefe  improve- 
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ments,  which  the  gradual  extenfion  of  commercjc  had  occa« 
/loned,  infcnfiUy  wi'ought  a  wonderful  change  alio  in  the 
rhanners  of  the  people.  Trade  began  to  be  embraced  by 
thofe  orders  of  men  who  had  formerly  looked  upon  it  with  an 
?ve  of  contempt 5  ;iiod  while  the  merchant  and  mechanic  grew 
rich  by  the  returns  of  their  induftry,  the  nobleman,  by  endea- 
vouring to  ftgrpafs  the  citizen  in  mag^cence,  was  greatly 
impoveriflied^  and  his  tenants  were  becoming  poorer  from 
the  flaviflb  burthens  impofed  on  their  tenures.  In  this  pro- 
greis  of  ibciety,  litigations  unavoidably  increafed;  as  the 
contrafts  and  engagements  entered  into  for  the  purpofes  of 
carrying  on  trade,  the  mutual  credit  that  was  neceflarily  rc- 
(jijired^    with  the  failures  of   fome,   and  the  diQionefty  of 

Sthers,  together  with  the  contrariety  of  opinions  and  con- 
ru(9:ions  to  which  their  engagements  were  liable,  all  con- 
^ired  to  open  new  fources  of  difpute.  The  multiplicity  of 
caufes,  arifmg  from  thefe  various  circumftances,  required  a 
<^eedy  inveftigation  and  difpatch ;  but  the  inferior  courts 
>vere  too  circumfcribed  in  their  jurifdiftion  to  hear  and  de- 
termine the  far  greater  part  of  tliem.  The  parties  therefore, 
at  lifft,  were  of  neceffity  compelled  to  rcfort  to  the  Common 
Pleas  for  redrefs ;  which  occafioned  a  great  difproportion  hi 
Aje  bufmefs  referred  to  the  two  fuperior  courts:  the  one, 
having  a  fole  jurifdiftion  over  civil  tranfadions,  became 
fully  employed  j  while  the  other,  confined  to  criminal  mat- 
ters only,  found  little  or  nothing  to  do* 

The  court  of  Exchequer  indeed  had  very  early  drawn  fomc 
civil  anions  between  fubjecl  and  fubjedt,  not  in  the  Icaft 
relatmg  to  the  revenue  under  their  cognizance ;  and  not- 
withftanding  the  ftatute  of  *  Rutland^  and  the  ftatute  of  f  jfr^ 
ticulifuper  chariasy  were  evidently  meant  to  prohibit  them 
ip  future  from  holding  plea  of  any  civil  matter  between  the 

S'eople,  they  retained  the  jurifdidUon  Ihey  had  ufurped  in 
pfiance  of  them,  by  conniving  at  the  complainants  falfely 
fuggefting  that  he  was  a  debtor  to  the  king ;  which  the  plain- 
tiff was  not  called  upon  to  fhew,  nor  the  defendant  al- 
lowed to  difpute.  But  the  Judges  of  the  court  of  King*s 
iench  had  not,  from  the  particular  jurifdiftion  prefcribed  to 
them^  or  the  nature  of  their  procefs,  which  we  have  feen 
^as  calculated  only  for  trefpajfes^  an  opportunity  of  re- 
ceiving complaint  of  any  civil  matter,  or  awarding  pro- 
cefs againft  the  defendant,  unlefs  it  was  for  a  Trefpafs  ;  and 
^erefore .  could   not  ufurp  an  immediate  jurifdicUon  over 
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civil  matters,  as  the  court  of  Exchequer  had  done,  flfow- 
evcr,  it  was  not  long  before  an  opportunity  offered  itfelf  of 
drawing  an  aftron,  which  was  merely  civil  in  itfelf,  under' 
their  cognizance ;  and  their  jurifdiaion  over  tliat  being 
once  eftablifhed,  other  fchemes  were  foon  d^vifed  to  cn- 
hirge  it. 

The  Common  Law  had  not  provided  an  efffeSual  remedy 
for  many  injuries  which  the  progrefs  and  extenfion  of  com- 
merce gave  birth  to.  For  the  contra<fts  made  betwcenr 
merchants,  and  ortiers  in  trade,  were  of  fuch  various  forts  j 
and  men  were  affefted  by  rion-perfomlance  of  them  iit 
fuch  different  ways,  and  foch  new  and  confequential  in- 
juries arofe,  to  which'  no  writ  in  the  regifter  wa^  properly 
adapted;  that  the  Icgiflature  was  forced  to  provide  fo  early 
as  the  r  7fA  of  Edward  the  firjiy  that,  <*  Whenfocver  front 
**  thenceforth  in  one  cafe  a  writ  fliall  bC  found  in  the  Chan- 
^  eery,  znd  in  a  Hire  cafe  falling;  under  the  fame  right,  ancf 
**  requifin?  like  remedy,  no  precedent  of  a  writ  can'  brf 
**  produced,  the  clerts  in  Chancery  fliall  agree  in  forming  i 
**  new  one ;  and  if  they  cannot  agree,  it  mail  be  adjournerf 
**  to  the  next  parliament,  where  a  writ  fcall  be  framed  by 
•*  confent  of  the  learned  in  the  law;  left  it  happen  for  the/ 
**  future,  that  the  court  of  our  ford  the  king  be  defkienif 
••  in  doing  jufttcc  to  the  fuitors."  In  confequenCe  of  this 
ftatute  a  variety  of  new  writs  were  invented ;  and  a  fuitoi* 
who  had  received' an  injury  to  which  no  writ  then  in  beingf 
was  competent,  had  one  made  out  for  him  according  to  the 
extgcncy  of  his  own  particular  cafe.  And  the  aftion  found- 
ed thereon  was  called  afpetial  aSilon  oftrefpafs  on  the  cafe. 

Of  this  (brt  of  aftion  the  court  of  Klng^s  Bench  contendedf 
Aey  had  cognia^ance,  and  that  the  original  writ  might,  at 
file  plaintiff's  requeft,  be  made  returnable,  as  well  in  that 
court  as  in  the  Common  Please  as  the  aAion  was  for  a  tref 
pafs^  of  which  they  had  an  original  jurifdiftion :  ancf 
Aough  not  alledged  to  be  committed  ti  Gf  armis^  yet  fa- 
voured fo  much  of  a  criminal  nature^  as  to  make  the  defend- 
ant liable  to  pay  zfine  to  the  king,  as  well  as  damages  to 
d»e  party  complaining.  Not  contented  with  a  participa- 
rion  of  all  aSions  on  the  cafe  with  the  Common  Pleas  ^  the 
King^s  Bench  contrived  alfo,  to  fhare  with  them  in  the  ac- 
tions ofDehtj  Detinue^  Covenant  and  Account.  But  as  thefe 
anions  were  merely  civil  in  themfelves,  the  cognizance 
thereof  could  not  be  obtained  in  the  fame  manner  as  the  for- 
mer, by  procuring  the  original  writ  to  be  made  returnable 
there,  nor  could  it  have  been  maintained-  (if  it  had  been  at- 
D  3  tempted) 
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tempted)  in  fo  plaufible  a  manner  as  the  action  of  trefpafs  en 
the  Lofe.  So  that,  to  draw  thefe  into  their  courts  they  'were 
obliged  to  refort  to  a  fidtion,  in  like  manner  as -the  court  of 
Exoitqucr  had  done.  This  fidtion  was  by  fuffering  the 
plaintiff,  after  having  alledged  a  complaint  oitrifpafs  againil 
the  defendant,  [in  order  to  give  the  court  juriklidion]  to 
waive  his  iirft  charge  of  tnfpafsy  when  the  defendant  was 
brought  into  courts  and  declare  a^nft  him  for  a  debt,  breach 
of  cbntrad  or  covenant,  detention  of  his  goods,  or  other 
matter  of  a  mere  civil  nature.  And  to  fupport  this  new 
jurifdiSion,  the  Judges  maintained,  that  when  a  party  waa 
once  brought  into  court,  and  either  in  the  a£tual  or  fuppoCed 
cuftody  of  the  Marjhaly  he  could  not  be  charged,  even  for 
any  civil  matter,  elfcwhere.     By  this  do£bine,  they  not  only 

Sot  cognizance  of  that  plaintifi^s  adion  who  had  caufcd  the 
efendant  to  be  apprehended,  but  alfo  of  the  a6Uons  of  others 
who  had  liberty  to  charge  him  while  he  remained  in  fuch 
cuftody  *.  And  in  order  to  found  this  jurifdiSion,  they  held 
that  it  was  not  necefl'ary  that  the  defendant  fhould  be  z&n^ 
illy  the  MarJhaFs  prifoner,  but  the  plaintiff  might  prcfume 
liim  to  be  fo,  fince  he  was  already  amenable  to  the  court : 
aixi  on  this  prefun^ption  it  is,  that  at  this  day,  as  foon  as  the 
defendant  aj^pcars,  or  puts  in  bail  to  the  procefs,  he  is  deem«^ 
ed,  by  fo  doing,  to  he  in  fuch  cuftody  of  the  Marjbal^  as  will 
give  the  court  a  jurifdiftion  to  proceed;,  it  having  been  fo- 
lemnly  t  adjudged,  that  if  any  pcrfon  be  in  in  cuJio£a  Ma^ 
,  refchalliy  ^c,  be  it  by  commitment,  or  by  latitat^  bill  of 
jCliddUfex^  or  other  procefs  of  law,  it  is  fufficient  to  give  the 
court  j  urifdi£Hon  of  any  matter  referred  to  them.  And  to  vindi- 
cate this,  Lord  Coke  lays,  "  And  the  rather,  for  that  the  court  of 
•*  Common  Pleas  is  not  able  to  difpatch  all  the  fubjeds  caufes, 
^'  if  the  faid  aftions  (hould  be  confined  to  that  court.  And 
<*  feeing  none  but  Serjeants  at  law  can  praSifc  in  the  court  of 
*^  Common  Pleas,  it  is  ncceflary,  that  in  this  court  of  King's 
*'  Benchy  apprentices  and  other  counfellors  of  law  might  by 
^*  experience  enable  themfelves  to  be  called  Serjeants  after- 
*'  wards ;  otherwife,  Serjeants  rauft  want  experience^  which 
**  is  the  life  of  their  profeflion^"  This  acquired  jurifdiSioR 
is  now  fully  eftablilhed.  For,  fays  the  fame  learned  writer, 
<*  The  proceedings  in  the  court  of  King's  Bench  for  fo  long 
**  time,  and  under  fo  many  honourable  Judges,  and  reve- 
*'  rend  Sages  of  the  law,  have  gotten  fuch  a  foundation  as 


*^  Which  is  the  foundation- of  the  prafUce  of  delivering  de- 
clara^tions  hy  the  by^  as  it  is  now  called. 
\  31  Uifu  6.  lO,  b.     4  Infi.  7a. 
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"  tannot,  without  an  aft  of  parliament,  be  fhaken."  Of 
fuch  an  act  ever  being  palled,  there  is  not  the  Icaft  proba« 
bility,  fincc  the  Legiflature  has,  in  fevcral  inftances,  con- 
firmed its  acquifition.  Nor  indeed  can  fuch  an  adt  ever 
be  thought  of,  fince  not  only  the  amazing  increafe  of  caufes, 
from  a  wide  extended  commerce,  requires  more  than  one 
court  to  inveftigate  and  determine  them ;  but  the  inconve- 
niencies  formerly  experienced  by  the  frequent  removal  of 
this  court  have  long  ceafed  to  be  appfrehended,  and  the  par- 
ties can  carry  on  their  caufe  with  equal  celerity  and  cheap-  , 
ncfs,  and  find  the  fame  juftice  done  them  on  the  one  fide  of 
fVeftmnJler-hall^  as  on  the  other. 

In  this  manner  has  the  court  of  King^s  Bmch  obtained  % 
concurrent  jurifdidion,  and  now  holds,  as  it  were,  a  dtvi* 
fum  imperiumy  with  the  court  of  Common  Pleas^  over  all  civil 
anions  of  a  perfonal,  and  fome  of  a  mixt  nature.  Its  m- 
//W  jurifdiftion  we  have  feen,  of  caufes  between  fubje<^ 
and  fubje<5t,  was  only  of  fuch  as  were  of  a  tortious  nature, 
as  all  trefpajfisy  refcous  or  pound-breachy  adtions  of  deceit ^  con^ 
/piracy^  forcible  entry^  ejedhnenty  replevin^  and  trefpafs  on  the 
cafe.  Whereas  its  acquired  jurifiiidtion,  or  rather  that  jurif- 
di^on  which  is  by  confequence  only,  as  being  founded 
upon  the  defendant's  being  in  the  fuppofed  or  adhial  cuflody 
of  the  Marjbaly  comprehends  all  adions  of  contrast ^  whether 
cxprcfe  or  implied,  debt^  annuity ^  covenant ^  account ^  cafe  for 
^giigcnccy  non-feafancej  mif-feafance,  and  mal-feafance ;  ror  the 
grairi  and  fubdfiviftons  of  all  which  adlions,  I  muft  refer  to 
the  numberlefs  abridgments  and  law  trafts,  not  forgetting  Sir 
Matthexu  Hale^%  ufeful  analyjis  of  the  law,  and  that  excellent 
analyjii  of  the  late  Sir  JVilliam  Blackflone. 

From  what  has  been  faid,  the  ftudent  will  obferve,  that 
in  fome  acHons  of  a  perfonal  and  mixt  nature,  as  trefpafs^ 
caje^  ejectment  and  replevin,  if  the  plaintiff  would  fuc  in  the 
king's  Bencbj  he  has  his  option  either  of  profecuting  them 
by  the  procefs  of  btl/,  or  by  original  wrtty  made  returnable 
therein.  And  indeed  the  actions  of  debt  and  covenant  have 
been  profecuted  there  by  original  \  though  it  has  been 
queftioned,  whether  that  court  has  cognizance  of  debt  or 
cwenant  by  original  writ.  But  there  feems  to  be  little  or  no 
ground  for  fuch  queflion  now,  fmce  it  has  acquired  a Jurif- 
diciion  over  matters  of  contra^it  5  and  therefore,  why  (nould 
it  not  hdd  plea  thereof  as  well  by  one  fpecies  of  i»tx:efs» 
33  by  another.  And  the  only  thing  that  appears  to  have 
^iven  rife  to  fuch  queftion,  is  the  unfinequency  of  profecut- 
mg  thofe  a^ons  diere  by  original  ivrit\  wbicn  no  doubt  is 
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omng  to  ihtjifu  taken  by  the  Curiitors  upon  fuing  out  ait' 
original  writ  in  debt  and  covenant  for  payment  of  money ; 
the  payment  of  which /fw#  is  avoided,  if  the  plaintiff  profc- 
cutes  iuch  auUons  by  tne  procefs  of  hill, 

[  Real  aSiioniy  or  pleas  of  land,  when  the  plaintiff  is  driven 
to  an  action  of  an  higher  nature  than  an  ^  eje^tfunt^  con-* 
tinuc  ftiU  cognizable  in  the  court  of  Common  PUas  only,  by 
writs  of  rights  and  formedon  i  as  do  all  actions  of  ^are  im- 
fedity  dcwer-j  fartition^  and  the  like^  To  which  court  alio 
muft  the  parties  refort  to  levy  ^Jine^  or  fuffer  a  recovery^ 
which  are  carried  on  under  the  forms  and  folcmnities  oi  a . 
real  a£iion. 


Chapter    the    Fifth, 
Of  the  Eflbign  and  Appearance  by  jittemey, 

:         V,   .'  '• 

THOUGH  the  privilege  of  cafting  an  e£gi^f^  has.  aJ-, 
moft  entirely  ceafed,  yet,  as  an  ejfoign  may  be  caft  in , 
Ibme  adipns,  and  by  fume  particular  perfons,  as  Pars^  and , 
Memben  of  Parliament^    who  are  privileged  from  arrefts, 
and  therefore  muft  be  proceeded  againll  in  the  old  way,  by. 
fummons  and  MJirefs^  it  will  not  be  improper  to  treat  fliortly 
of  this  privilege,  which  was  formerly  allowed  in  civil  ac* 
tions  to  all  perfons.     But  was  it  to  be  renewed,  and  become , 
the  ufual  pradice  again,  the  courts  have  declared  they  would 
interpofe  and  prevent  its  occajfioning  that  unneceffary  delay 
of  juftice  and  inconvenience  to  fuitors,  which  it  formerly 
did*- 

In  tl^e  court  of  O^mmon  Pleasy  which  on  its  eftabli(hment 
bad  the  fole  jurifdi^o^  of  matters  of  a  civil  nature,  the 
procefs  was  by  fummons  and  di/lnfs  infinite^  to  compel  the 
defendant's  a^arance,  according  to  tne  ufage  of  the  com-* 
monlaw.  The  iheriff  therefore,  upon  receiving  the  writ,, 
was  to  fummon  the  defendant,  which  was  done  eitiier  per* 
fonally,  or  by  leaving  notice  at  his  houfe ;  and  fometimcs 
in  real  a£bions,  the  warning  was  given  on  his  lands  by 
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ereding  a  white  ftick  or  wand  *.  Upon  the  fummons^  the 
defendant  either  appeared,  or  ejfotzncd^  or  made  default* 
If  be  did  the  former,  the  plaintiff  declared  againft  him, 
and  the  caufe  was  proceeded  in  by  the  court  j  and  if  he 
did  the  latter,  the  plaintiff  had  liberty  to  take  out  further: 
procefs  sigainft  him.  But  if  he  effhignedj  that  is,  ient  an 
excuTe  to  the  court  why  he  could  not  attend,  he  was  to  fend 
it  by  the  +  return  day  of  the  writ  j  which  if  he  did,  a  fur- 
ther procefs  did  not  iiTue  againfl  him*  Before  every  day  of 
appearance  in  Banc j  there  was,  and  ftill  is,  a  day  called  th^ 
tJfoign-dAy*  The  firft  return  day  of  everv  term,  properly 
^esdcing,  is  the  firft  day  of  that  term  ;  and  on  that  day  the 
court  ufed  formerly  to  ilt  [and  the  cuftom  continues  to  this 
day  to  open  the  courts  on  the  firft  return  of  the  term  by 
one  of  the  Judges  thereof]  to  hear  the  ejfoigns^  or  excufes  of 
fuch  ^as  did  not  appear  according  to  the  fummons  of  tho 
writ.  This  day  therefore  came  to  be  called  the  iJ/iigH^dsLy 
of  the  term.  An  ejfoign  lay  in  all  a£lions  rfal  and  mi^  | 
but  in  perfonal  a6tions  it  was  confidered  as  aii,  abufe,  tho' 
it  was  ufually  allowed.  And  at  the  common  law  it  lay  in 
moft  actions,  as  weU  by  the  plaintiff  as  the  dei'endamt,  on 
every  day  of  appearance  thn^ughout  th^  fuit ;(. 

.■  '  i 
Effiigns  were  of  five  for^,  de  firvkia  -R^gihijnjerram 
fan£iam^  ultra- mart ^  di  mala  U^ij  and  d^  malo  XMisufU^  whkh 
was  called  the  common  iffiign  j  and  fometimes  the  defendant 
was  allowed  to  caft  more  than  one  ejfoign :  but  tius  privilege 
was  foon  confined  by  ^atute,  and  fome  of  the  eJUgm  wholly 
abolilhed.  If  the  fjfoign  was  regularly  fent  up  by  the  return 
day  of  the  writ,  and  allowad  by  die^  court,  it  was  «i^ered  on 
a  nU^  called  the  effiign^roll,  kept  by  the  clerk  of  the  effoigm^ 
and  thereupon  a  day  was  given  the  parties  to  the  next  term^ 
and  all  fiuther  proceedings  ftayed  in  the  mean  time  ;  for  an 
appearance  could  not  be  entered  in  the  fame  term  in  which 
an  excufe  had  been  fent  >  becaufe,  by  the  adjournment  o£ 
the  ejfoign^  the  plaintiff  had  the  fame  day  given  him  on  die 
roll  to  appear  in  as  the  defendant  bad,  and  the  court  would 
not  allow  the  defendant  to  come  in  and  plead  in  the  ab*^ 
fence  of  the  plaintiff.  But  if  the  defendant  did  not  appear 
to  the  fummons,  and  negle£ted  to  caft  an  iffiign  on  the  very 
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f  This  perhaps  is  the  reaibn  why  judgments  in  the  Comm^tt 
pleas  relate  to  the  effoign-day  of  the  term  ;  whereas  in  the  King*t 
Bench  they  only  relate  to  the  firft  day  of  the  term. 
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day  the  wriFwas  returnable,  the  plaintifF  had  liberty  to  en- 
ter a  nf  rtttptatur  with  the  clerk  of  the  ejfoigns^  in  order  to 
prevent  an  tjfoign  being  caft  afterwards ;  and  from  this  right 
of  excepting  to  the  ejfoipty  the  fecond  day  after  the  return 
of  the  writ  was  calkd  the  exception  day.  On  the  third,  the* 
Sheriff  was  rtquired  to  return  the  writ  into  court,  which  if 
he  did,  the  fame  was  deltvercd  to  the  cujhs  brevittm  to  be 
filed,  and  the  tourt  was  then  in  poffeflion  of  the  caufe  ;  this 
day  therefore  was  called  tiic  retorna  breviam  day.  The  next 
dav,  which  was  the  fourth  frpni  the  rct.urn  of  the  writ,  was 
tsXiti  '^^"apfrearance  day^  or  dies  amor  is  ^  being  granted  ex 
gratia  bv'  the  court  for  the  party  to  appear  in,  and  fave  a 
default.  If  therefore  he  had  not  caft  an  ejfcigny  and  ap- 
peared to  the  action  on  the  quarto  die  pcji  of  the  return  of 
the  writ,  (the  day  on  which  the  court  fate  for  difpatch  of 
their  buffnefs)  it  was  held  fufficient ;  for  till  then  no  further 
procefs  could  ifliie  againft  him.  The  reafori  for  the  allow- 
ance of  thefe  days  of  grace  has  been  mentioned  before,  and 
therefore  need  not  here  be  repeated,  - 

Wherevcrthc  capias  was  warranted  as  the  fuWeqtient  pro- 
cefs to  the  originals,  as- a  great.  de!ay  of  juftite  and  inron\*c- 
nience  arofe  from  the  privilege  of  cafting  an  effoigriy  it  be- 
came ufaal  for  the  Sheriff  to  return  the  origmalwrit  of 
courfe  with  ml  habet  Indorfed,  that  the  capias  might  prefent- 
ly  iffue,  arid  the  defijndant  be  apprehended  before  he  had  an 
opportunity  of  abfcoading,  for  which  the  fummoris  on  the 
original  had  but  too  often  ferved  as  a  notice, 

■  If  Aciicf  were  many  defendants,  and  one  caft  an  ejfhigr^ 
and  the  reft  appeared  at  the  return  djry,  in  purfuance  of  the 
fummons,  the'  fame  day  was  given  over  to  them,  as  the  ef- 
Joign  of  the  co-defendant  was  adjourned  to.  But  if  the 
other  defendants  did  not  appear  on  the  fummons,  the  fame 
day  cdiild  not  be  given  them  over  ;  and  therefore,  in  fuch 
cafe  a  ifefummons  was  neceffary ;  which  was  awarded  re- 
turnable the  fame  day.  And  if  the  effoign  of  ultra  mare^  or  de 
fervitio  Regis  was  caft,  the  plaintiff,  by  the  courfe  of  the  com- 
mon law,  might  deny  it,  and  have  a  writ  out  of  Chancery^ 
reciting  that  the  tenant  or  defendant  is  not  beyond  Sea^  or 
in  the  King's  fervice,  and  commanding  the  Juftices  to  pro- 
ceed *.  Whereupon  the  ejfoign  was  quafhed.  And  by  the 
ftatute  JVeftm,  thefirftj  c.  44.  If  the  ej/cign  of  ultra  mare  be 
adjourned,  and  the  demandant  averred  by  the  country,  that 


•  2  Jnfiit.  25J. 

the 


INTRODUCTION.  Ik 

the  tenant  was  within  the  realm  on  the  day  of  the  fummons, 
smd  three  weeks  after^  it  turned  to  a  defaut. 

The  old  Gothic  conftitution  required  the  appearance  of 
the  parties  themfelves  in  perfon  to  the  fuit,  becaufe  the 
King's  writ  commanded  them  to  appear,  unlefs  they  were 
able  to  obtain  letters  patent  from  the  Crown,  for  leave  to  ab« 
fent  themfelves,  and  to  appoint  another  to  manage  the 
caufe  in  their  ilead.  But  when  the  party  had  once  appear- 
ed, the  fuperior  Courts,  and  all  other  Judges  who  heU 
plea  by  writ,  might  have  admitted  him  afterwards,  pending^ 
the  caufe,  to  appear  by  Attorney^  though  he  obtained  no 
letters  patent  from  the  Crown.  But  orherwlfe,  when  the 
plea  vras  without  writ;  for  thcil  his  appearance  couUbedif- 
penfed  with  only  by  grant  from  the  King  de  attomdto  ju^ 

When  the  court  of  C»mman  i%^7j. became  ftationaiyab 
Wifimnfler^  fuch  a  great  expence  and  .tncanyenience  aroie  tio 
the  parties  from  the  law's  requiring  a  peffonal  attendaiice 
from  time  to  time,  in  the  Court,  that  it  became  ufiial,  in  a}«' 
moft  every  cafe,  to  apply  for  letters  patent  to  appoint  aia 
Attorneys  which,  when  obtained,  were  inroUed.  by  die 
Clerk,  now  called  the  Qerk  of  the  Warrants.  .  But  it  they 
could  not  be  had,  the  Litigants  were  obb'ged  to  comeiip 
to  town,  and  abide  there  till  iflue  was  joined.  This  incoa** 
venicnce,  however,  was  not  of  long  duration ;  for  the  fta- 
tutc  of  Wejlmnfter  the  fecond  provided,  *'  That  fuch  as 
**  have  lands  in  divers  Ihires,  where  the  7uffices'have"*no 
"  circuit,  that  fear  to  be  impleaded,  and  are  impleaded  of 
"  other  lands  in  iliires  where  they  have  no  circuit,  as  bc- 
"  fore  the  Juftices  at  Wejlminjier^  or  in  the  Kin^s  Bench  i 
"  or  before  Juftices  afligned  to  take  aflizes,  or  in  any 
"  county  before  Sheriffs,  or  in  any  Court-Baron,  may 
"  make  a  general  Attorney  to  fue  for  them  in  all  pleas 
**  in  the,  circuit  of  Juftices,  moved  or  to  be  moved  for 
"  them,  or  againft  them  during  the  circuit  -,  which  Attor- 
*^  ney  or  Attornies  ftiall  have  full  power  in  all  pleas 
"  moved  during  the  circuit,  until  the  plea  be  determin- 
"  cd,  or  that  his  mafter  remove  him."  By  this  ftatute^ 
the  parties  in  all  civil  cafes  had  liberty  to  appear  by  At-- 
tsrney  when  once  brought  into  Court,  except  they  were 
infants  or  ideots.  The  nrft  of  whom,  by.  reafon  of  their  im- 
bcciUity,  if  they  fue,  muft  fue  by  procbein  amij  or  guardian  ; 
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but  4f  iiity  arefued^  they  nraft  de<€hd  by  thtit  gudrdiarf 
for  that  purpofe  fpcciaJly  admitted  by  the  Court.  The  latter 
of  whom  muft,  in  all  cafes,  appear  in  their  perfons,  and 
the  Court  will  take  care  of  their  intefcib ;  becaufe  they 
have  not  difcrction  to  enabie  them  to  appoint  a  proper  fub- 
ftitute  to  conduft  their  bufinefs  for  them.  But  in  all  cri'^ 
mnal  cefes  the  party  muft  appear  in  his  own  proper  peHbn. 

The  appearande  by  Attorney  is  by  a  watrani  which  way 
fiormerly  given  under  the  hand  of  the  party,  but  \%  now  en- 
tered <rf  course,  appointing  him  Attorney  till  the  crid  of  the 
caoife,  unlets  revoked. 

When  this  warrant  was  bpoughH  into  c60rt,  if  ^as  d^- 
livtrcd  over  to  the  Clerk  ^ftkn  tBa^f^is^  to  be  fileitf  artd  en- 
tered of  record.  The  authority  hereby  given,  continue* 
till  judgment  obtained  in  the  caufe,  and  for  a  year  and  a 
day  afiterwArds;  aixl  iot  a  bngei^  ^0n(^,  if  the- defendant 
cdntimies  in  ezscntion.  After  this  ibtut£,  AttoFme<i  came 
tar  he  a  regtfar  body  of  men,,  attending  upon  the  Courts 
in  wfaigh  dey  were  admitted  to*  a6)r,  artd  had  certain  privi^ 
kges  therein  allowed  them,  by  i^eafoii  of  their  comihual  at- 
tcmance.  And  in  order  the  better  to  attam  ar  competent 
knowledge  of  the  fciws,  and  rules  of  the  Courts,,  they 
l^rmed  diffisrent  focieties  or  inns  about  the  metropdIi§^  where 
they^reifided,  and  communicated  on€  widi  another. 


Chapter    the    SrxtH. 
Of  putting  in  Sail  to  the  Aaian. 

BY  the  commort  law,  uport  the  appcai^ce  of  the  de- 
fertdant  to  a  fuit  inftituted  againft  him,  ^edga  were 
required  from  him  for  his  due  attendance  in  Court,  from 
tifne  to  time,  tilK  the  charge  was  ihveftigated';  and  if  he 
lDad^  default  in  fatisfying  the  debt  or  damages  reco^'ered  by 
the  judgment,  his  pledges  were  anf^crable  to  the  plaintiff. 
.Thefe  ptedgei  wete  originaHy  (as^was  obferved*  before)  of 
the  fame  (keeimary  with  the  defendant. 

A  pkdge  was  the  common. law  term,  in  civil  matters,,  for 
that  perion  who  has  long  fmcc  been  denominated  a  hail : 
Indeed,  at  this  day,  0O  forts  df  furetiies,  whetVr  in  crimi- 
nal 
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tul  or  civil  cafeS)  are  vulgarly' called.  ^//;  but  formerly, 
there  was  a  great  diverfuy  of  names  for  thofe  who  were  fure^ 
ties  for  another,  according  to  the  nature  of  their  ftipulations, 
and  the  matter  wherewith  the  principal  party  was  charged  ; 
being  called  by  the  various  names  of  pledges .^  bailf  mainptr'- 
n9rs^  Jidiju£irs<,  fureties^  and  the  like.  For  their  true  origi-» 
nal  difference  and  fignilication  I  have  not  much  inclinjttion 
to  fearch,  as  in  our  oldeft  law  books  Lord  Coke  (ays  *,  ^  there 
i&  great  variety  of  opinions  touching  the  matter  i"  nor  would 
an  explanation  of  their  diverflty  be  now  of  any  great  (ervice 
to  the  Student,  were  it  to  be  attempted.  However,  as  the 
recogniaumces  entered  iato  by  hail  in  the  Courts  of  King^s 
Biiub  and  Common  PUah  will  be  found  to  differ  even  at  this 
day,  it  is  neceflary  that  he  (houid  know  the  pccafion  of  it  ; 
which  information  I  (hall  endeavour  to  give  him,  thought 
perhaps,  in  a  very  unfatisfaSory  manner. 

A  Pledge  is  fald  to  be,  th^t  perfon  who  undertakes  or  is  furety, 
for  another  f?  and  who  plevies  other  things  than  the  body  of  a 
man  -,  and  it  feems,  that  ^pledge  had  no  power  over  the  perfoa 
of  his  principal,  if  he  negleded  to  perform  what  the  pledge 
ftipulated  he  fhould.  As  if  the  principal  failed  in  his  fuit, 
his  pudges  who  flood  fecurity  for  the  King's  amerciament^ 
\vere  immediately  anfwerable  for  it,  when  it  was  afieered  by 
the  Coroners.  So  in  replevin,  when  judgment  irreplevi£ibie 
was  given  for  the  avowant,  if  the  Sheriff  returned  ibngata 
to  the  writ  de  retorm  habendoy  the  pledges  pro  retomo  habind$ 
were  anfwerable  to  the  avowant  or  flieriff ;  and  the  pledges 
for  the  profecution,  for  the  amerciament  to  the  King, 
Upon  no  defaidt  therefore  of  their  principal,  could  pledges 
lay  hold  of  his  perfon.  But  by  Magna  ChartCy  c.  8.  it  was 
provided,  that  ^^  tlagii  debitorum  nm  refpon^^nt  quaz/idiu  ca-^ 
**  pitalis  debitor Jufficiat  J." 

Baili  is  called  in.  our  law  books,  a  living  prifon  I ;  be<-  ^ 
caufe,  when  one  is  arrefted  for  a  bailable  offence,  or  is  in ' 
(rifon  for  it,  he  n\ay ,  be  baiUd  or  delivered  to  others,  who 
ought  to  keep  liio  to  be  ready  to  appear  at  the  time  affigned, 
or  otherwife  to  anfwer  for  him.  BaiL^  dierefore,  have  a 
power  over  the  perfon  of  their  principal,  and  may  feize  and 
keep  him  for  their  indemnity.  Sometimes  bail  ftipulated 
corpus  pro  corp^re^  at  others  in  a  fum  certain,  for  the  appear* 
anqe  of  the  party. 


■.  lij'" 
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Mdiftpemors^  are  faiid  to  be  thofe  who  take  upon  them  t9 
be  fureties  for  another  *»  And  they  differ  from  bail  in  this^ 
that  bail  is  always  upon  an  arreft^  whereas  a  pcrfon  may  be 
mainptrned  who  never  was  arrefted  or  in  prifon  f.  Alfo^ 
mainpemors  are  thofe  who  are  found  by  plaintiffs  in  many 
cafes;  as  where  one  fucs  an  audita  querela^  ox  fcire  facias 
upon  a  releafe^  (ff^.  he  finds  Mainpernors^  and  not  bail^  be-* 
cairie  he  is  plaintiff*  So  in  an  aji^eal  of  felony,  if  the  de- 
fendant wage  battle^  the  plaintiff  fliall  find  mainpernors  for 
his  appearance^ 

Fidcjtijirsj  are  a  fpecies  of  bondfmeit  in  tiie  Spiritual  Coun^ 
tnd  are  required  in  an  obligation  there  with  the  obligory?tfr^ 
wtandatis  ecciefta  X  •  ^^  ^^  Spiritual  Court  does  not  take  bail> 
but  caution* 

And  fureties^  are  faid  to  comprehend  all  the  former  J^  and 
are  required  either  by  the  common  law>  or  by  ftatute  §.  By 
the  former,  upon  a  writ  of  ne  exeat  regno ;  and  by  the  latter, 
upon  the  itatute  34  Edward  the  thirds  chapter  i.  upon  de- 
hu\t  of  good  behaviour,  which^  at  this  day,  is  called  binding 
«wr  t9  the  peace,. 

Having  faid  thus  much  of  the  fpecies  of  bail^  I  fhall  pro- 
ceed to  (hew  the  reafon  and  occafion  of  the  difference  between 
the  recognizances  of  bail  in  the  courts  of  King*s  Bench  and 
Common  Pleas.  In  the  King^s  Bench  we  muft  remember,  that 
in  order  to  acquire  and  fupport  a  jurifdiSion  over  matter^ 
of  a  civil  nature,  that  Court  would  not  fuffer  the  defendant 
who  was  brought  in  either  upon  a  criminal  charge,  or  an 
ofience  contra  pacem^  to  be  taken  out  of  the  cuftody  of  their 
Mar&al,  or  profecuted  elfewhere,  even  for  a  ctvil  matter  5 
fo  that,  if  any  one  had  a  caufe  of  action  againi^  fuch  perfoa 
once  brought  into  Court,  and  either  in  the  a£tual  or  fup- 
pofed  cuftody  of  the  Marfbal,  the  complainant  was  obliged 
to  profecute  him  there,  while  he  remained  in  fuch  cuftody« 
In  all  cafes  therefore,  when  the  defendant  was  achially  ar^ 
refted,  whether  upon  a  real  or  fi£titiou$  charge  of  having 
committed  a  trefpafsy  if  the  Court  admitted  him  to  bail^ 
his  bail  ftipulated  as  well  for  his  forthcoming  to  anfwer 
that  charge  for  which  he  was  arrefled,  as  to  anfwer  all 
other  perfons  that  (hould  come  in  againft  him,  pending 
the  invefligation  thereof,  and  fue  him  by  bill*,    And  as  the 


•  4  Infiit.  179.    Hales  P.  C.  96.        t  4  la/ftt.  179. 
X  2  Lev.  36.      ^  II  ^Inftit.  i8o.         %  %  Injiit.  40. 
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procefs  was  only  for  an  injury  which  could  be  recompenfed 
oy  daffiages  ;  and  it  being  uncertain  what  .was  the  true  caufe 
of  adtion,  or  what  damages  the  plaintiff  might  prove,  the 
bail  were  bound  in  no  certain  fum,  but  only  engaged  that 
the  defendant  (hotild  pay  to  the  plaintiff  whatever  he  reco- 
vered, or  render  himfelf  to  the  Marfh'al,  or  that  they  would 
iatisfy  the  damages  if  he  did  not. — But  if  the  defendant  was 
brought  in  upon  a  charge  of  felony,  or  upon  capias  utlagatum 
in  a  pcrfonal  adion,  which  the  KingU  Bench  could  hold  plea 
of,  and' admitted  to  bail,  he  was  bound  in  a  fum  certain,* 
and  his  bail  ftipulated  corpus  pro  corpore  *. 

The  recognizance  in  the  King's  Bench  in  civil  matters, 
when  the  party  was  arrefted  upon  the  bill  or  the  latitat^  was 
therefore  always  general;  but  by  the  judgment,  was  to  be 
reduced  to  a  certainty.  And  the  reafon  of  its  being  general, 
was,  that  the  defendant  was  a[^rehended  for  a  trej'pafs^  and 
not  for  a  certain  debt  or  damage  expreffed  in  the  procefs  ; 
and  the  bail  were  anfwerable  for  his  appearing  to,  and  fatis-* 
fying  ail  other  actions  that  fhould  come  in  againft  him. 
Whereas  in  the  ComTnon  Pleasy  when  the  defendant  was 
brought  in  by  the  copies,  and  the  Court  admitted  him  to 
bail,  they  were  bouna  in  a  fum  certain,  with  a  condition 
that  the  defendant  ihould  fatisfy  what  was  recovered,  or 
render  himfeif  to  the  JFleetj  or  upon  his  default,  that  they 
ihould  pay  it  for  him.  —  In  this  court,  the  recognizance 
could  always  be  in  a  fum  certain,  bccaufe  a  certain  debt  or 
damage  was  expreffed  in  the  writ,  and  the  bail  only  ftipu- 
lated for  him  in  that  aftion.  And  when  the  capias  was  af- 
terwards extended  to  other  adlions  than  thofe  committed 
withfor^Cj  if  the  defendant  offered  haily  they  were  bound  in 
a  fum  proportioned  to  the  licbty  damage,  or  demand  expreffed 
in  the  9riginaL  So  when  it  became  the  pradlice  not  to  take 
out  the  original  at  firft,  but  inftantly  iffue  the  capias,  the 
recognizance  was  taken  according  to  the  damage  expreffed 
in  it. 

It  ieems,  that  the  diftinSion  between  common  znd/pecial 
bail  took  place  very  early;  for  Sir  Edward  Coke  cites  an  en- 
try of  bail  in  the  twcnty-feventh  year  of  King  Henry  the 
third,  t  (oratn  Rege,   in  thefe  words,   *'  H,  P.  captus  per 


•  Vide  4 /«///.  179. 

t  C&ram  Rege  Rot.  9.  This  entry  of  bail  muft  have  been 
either  in  the  Ju!a  Regis,  or  in  the  Court  which  affumed  the  name 
of  die  King*s  Bench,  becaufe  the  entry  is  coram  Rege. 

*^  querimeniam 
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^  qturinHnhm  mircat^rum  Flandria  ^  irnprifom^m  offiri  Aa^ 
^  mino  Regi  Hus  (sf  Hauiy  in  pkgio  ad  Jlandum  rt&o^  ^  ad 
*'  rejpmdendum  pradi&ii  nurcatorlhus  (^  omnibus  aiiif  qui 
*  ^erfus  eum  loqui  vohurintj  &c  ♦."  Of  thcfe  words,  Hus 
if  Mauty  (fays  +  Sir  Edward)  two  French  xvcrdsi  hus  fignj- 
fying  an  dder-tree,  and  haut  die  ftafF*  of  an  halbert,  ^c,  I 
leave  the  conjedure  that  feme  have  made  thereof  to  them- 
felves ;  we  think  it  was  then  common  bail  now  changed  to 
Do  and  JRo^  and  die  radier  for  this  word  offirt.  And  it  t9 
ebfervable,  ^  diat  by  putdng  in  bail  at  one  man's  fuit,  he 
was  in  cuflodia  MarefchiiUi  toanfwer  all  others  which  would  fue 
him  by  Sill;  and  tnis  continued!  to  this  day."  This  con-> 
clufton  of  that  eminent  Lawyer  is  certainly  fairly  drawn  from 
the  above  entry,  fmce  he  gives  the  etymology  of  the  words 
hus  ^  haut  i  thereby  clearly  proving  that  they  were  not  the 
names  of  adual  living  perfons,  but  of  inanimate  things. 
It  is  not  improbable,  therefore,  that  as  die  admitting  a  de- 
fendant to  bail  was  entirely  in  the  difcretion  of  the  Courts 
they  gave  the  defendant  his  liberty,  when  the  matter  where- 
with he  was  charged  in  the  hill  filed  in  Court  appeared  to 
be  of  a  trivial  nature,  upon  giving  in  any  indifFerent  names 
for  mere  form  fake,  as  his  pledges  or  bail.  And  his  con- 
elufion  becomes  the  more  reafonable,  when  we  confider 
that  as  this  court  was  ambulatory  and  followed  the  King  in 
his  royal  progrefles,  it  might  happen,  that  the  defendant, 
when  apprehended  >  had  not  real  and  refponfible  perfons  al- 
ways at  hand,  to  offer  to  the  Court  for  his  bail;  and  to 
have  kept  him  in  cuftody  upon  a  mere  charge  of  trefpafs 
[which  in  reality  he  might  not  have  committed]  till  he 
could  have  produced  two  or  more  of  his  friends,  who,  per- 
haps, he  mud  have  brought  from  a  remote  part  of  the 
kingdom,  would  have  been  oppref&ve,  and  againil  the  fpirit 
of  die  great  charter^  exprefsly  declaring,  that  "  no  freeman 
(hall  be  taken,  nor  difTeized,  nor  oudawed,  nor  exiled,  noc 
deftroyed  in  any  manner ;  nor  will  we  pafs  upon  him,  nor 
condemn  him,  but  by  the  lawful  judgment  of  his  Peers,  or 
by  the  law  of  the  land."  In  like  manner  the  Common  Pkas 
made  a  diflindlion  between  common  zndfpedai  bail,  allow- 


•  This  was  clearly  an  entry  of  hail,  and  not  mainprize,  be- 
caufeof  the  word  captus^  which  fhews  that  the  defendant  had  been 
arrefied\  and  the  words  omnibus  aliis,  as  the  bail  engaged  to 
aniwer  all  others^  which  mainfernnrj  did  not ;  for  if  a  man  was 
mMinpernedy  another  could  not  file  a  bill  againft  hiin«  as  when 
he  was  bailed.     Vide  4  Infiit.  i8o* 

X  \Ii^it.  7;i. 
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tng  the  former,  in  cafes  where  the  defendant  voluntarily 
appeared  to  the  procefs^  or  where  the  damage  expreffed  in 
it  appeared  to  be  but  of  a  trifling  amount^  and  requiring 
the  latter  only,  when  the  plai^itifF's  demand  or  the  damage  he 
had  fuftaiiied  appeared  to  be  fomething  confiderable^  In  time 
therefore,  in  common  cafes,  every  defendant  took  the  liber- 
ty of  offering  John  Doe  and  Richard  Roe^  for  his  bail,  who 
were  regarded  by  the  courts  as  fufSciently  refponfibie  for 
the  due  attendance  of  the  defendant,  till  the  matter  could 
be  inveftigatedv 

The  admitting  a  defendant  to  bail  was  fentirely  in  th^ 
difcretion  of  the  Court-,  but  in  civil  cafes  it  was  never 
denied,  if  he  tendered  refponfibie  fureties.  In  moft  criminal 
cafesy  bail  wafi  alfo  admiflible  (  for,  by  the  commt>n  law^ 
when  the  party  was  apprehended  for  any  offence  (hort  ot 
hsmiadcy  *  he  was  bailable  even  by  the  Sheriff)  and  if  it  was 
refufed,  a  writ  de  miinucaptione  lay,  to  order  the  Sheriff  to 
admit  him  to  bail :  or  if  he  was  accufed  out  of  malice,  he 
might  fue  out  a  writ  de  odi$  ^  atia  -,  upon  which,  an  en-> 
quiry  was  made  into  it  j  or  if  he  was  unlawfully  detained^ 
a  writ  de  homine  replegiando^  or  writ  of  habeas,  corpus^  lay  to 
procure  him  his  enlargement  j  till  by  the  ftatute  Wejiimn-^ 
fer  thefirji^  and  other  fubfequent  llatutes,  Sheriffs  and  in-» 
fcrior  Magiflrates  were  retrained  from  admitting  to  bail^ 
perfons  apprehended  or  committed  for  other  criminal  of- 
fences therein  particularized,  (hort  of  homicide^  Thefe  writs, 
however,  only  lay  to  procure  the  party's  enlargement  when 
he  was  not  detained  by  procefs ;  therefore  they  lay  not  when 
he  was  arretted  by  billy  latitat^  or  capias  \  fo  that  the  She-* 
riff  was  not  obliged  to  take  bail  of  one  arretted  thereby, 
but  was  commanded  to  detain  him  till  the  return  day* 
But  notwithflanding  the  exprefs  command  to  detain  him. 
It  was  optional  in  the  Sheriff  to  take  bail  or  not  in  fuch 
cafes,  though  no  compulfory  writ  could  be  fued  out  for 
that  purpose ;  but  if  he  took  "bail,  and  the  party  did  not 
afterwards  appear,  the  Sheriff  was  anfwef  able »  P'or  by  the 
ftatute  IVeJhninJler  the  Jirjiy  c.  15.  and  the  writ  de  homine 
repUgiandoy  it  appears,*  t  "^at  a  man,  detained  in  prifon,  by 
the  Tpecial  command  of  the  King,  that  is,  by  procefs  out 
of  a  Court  of  Juflice,  J  [for  &e  King  can  commit  to 
prifon  only  by  his  juftices]  (hall  not  be  delivered  to  bailhf 


•  2  Infik.  42.  -  H.  P,  C.  47. 

t  Inftit.  1S7.     F.  M  B,  66.  £.     2  Sound.  60k 

t  Com,  Dig,   I  F9L  499. 
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the  (herifF.  As  this  ftatute  oniy  rcftrtins  Sheriffs^  Gaoleftf 
i^c,  from  aJmitting  to  bail  in  certain  caics,  it  has  been 
held,  *  that  it  does  not  extend  to  the  fuj)crior  Courts,  it 
being  a  rule  in  law,  that  the  authority  of  the  fuperior 
cannot  be  confined  or  circumfcribed  by  mention  only  of 
the  inferior  J  and  therefore,  the  King's  Bench  to  this  day 
may  bail  in  all  cafes  whatever,  even  for  treafon  or  murder, 
at  th€ir  difcrejion.  \ 

The  admitting  a  prifoner  to  bail,  was  a  matter  fo  mocfi 
of  courfe,  when  the  defendant  was  apprehended  and  brougiic 
k^to  Court,  that  all  the  Marflials  of  the  Kinfs  Bsush^  [for 
in  old  times  there  were  many  attendant  upon  that  Court 
Under  the  Earl  Marfhal  of  England]  took  upon  them  to 
take  bail  of  pcrfons  in  their  cuftody.  But  fercral  outrages 
having  been  committed  by  them  after  their  enlargement^ 
and  it  being  ufual  for  them  to  lay  in  waiting  by  the  roaJ 
fide,  in  order  to  kill  and  abufe  their  accufers — The  ftatute 
5  Eikv*  3.  ^.8.  ordained^  that  *'  cnditces  and  appellees  of 
**  felonies,  robberies,  and  theft,  (hall  be  fecurely.  kept  in 
**  pr'ffon  according  to  the  charge  j  and  that  if  any  Marihal 
•'  offend,  on  complaint  made  by  any  one,  the  Juftices  flial) 
**  do  him  right  during  the  terms  :  And  that  the  Marfbals 
**  fhall  choofe  before  the  juftices,  before  they  depart  the 
*♦  places,  in  what  town  they  will  keep  fuch  prifoners,  at 
**  their  p^ril ;  and  that  they  mall  hire  houfes  for  that  pur- 
•*  pofe,  and  not  fuffer  them  to  go  wandering  abroad,  neither 
«  by  bail  nor  without  bail ;  and  that  if  they  do  otiierwifc, 
•*  they  ftiall  have  half  a  year's  imprifonment,  and  be  at 
"  the  law." 


♦  2  Inftit,  1S5.  6.     H.  P.  C.  98.  90.  104.     1  Sul/r.  85. 
yon,  2IO,'  LatcJIf,  12.     Sti,  116.  418.     2  Jon.  222. 
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CHAPtER     THB     SbVINTH* 

Of  the  Extetifion  ef  tht  Capias  ta  other  ASlions  than 
thoje  committed  vi  &  armis. 

TH  E  prgccfs  of  ca^tai  which  we  have  fcen  only  lay  ift 
a£^ion6  vi  ist  armis^  and  only  then  as  a  procefs  of  con- 
tempt in  dtfobeying  tha  writ  of  attachment^  was  found  of 
iuch  excellent  ufe  in  bringing  the  defendant  to  anfwer  a 
charge  made  agarnft  hiiti,  [as  by  fuch  procefs^  if  he  did  not 
appear,  or  could  not  be  arrefted,  he  might  be  profecuted 
to  ♦  dutlawry']  that  Wc  find  it  at  different  periods  authorized 
in  other  actions  than  thofe  accompanied  with  force.  But 
before  it  was  ahfolutely  given  as  a  procefs  in  adions  merely 
livil^  the  arreft  and  detention  of  the  body  of  a  defendant 
in  feme  a(S^ions  o^  a  civil  nature,  was  authorized  by  fta- 
tutc.  For  when  commerce  began  to  extend  itfelf,  and  thd 
lower  clailes  of  people  engaged  themfelves  in  trade,  their 
rciidencc  was  not  fo  certain  as  perfons  employed  in  agri- 
culture and  farming,  their  property  in  a  continual  fludua- 
tion  and  hazard,  and  difficult  to  be  afcertained  or  difcover- 
cd ;  and  mutual  credit  became  unavoidable  :  So  that  they 
Were  obltged  to  truft  more  to  the  honour  and  charafter  of 
each  other,  than  have  regard  to  any  apparent  fubftance  or 
property ;  and  to  look  for  the  payment  of  goods  delivered, 
or  monies  advanced  in  the  courfc  of  their  dealings,  and 
fatisfii6Hon  for  breaches  of  contra6i,  from  the  per/on^  rather 
than  expcd  them  from  the  cftate  or  realty  of  their  debtors, 
which  might  amount  to  little  or  nothing  at  all. 

The  firft  ftatute  authorizing  an  arreft  and  imprifonment 
for*  a  civil  matter  not  committed  tuith  force^  other  than 
by  Ac  procefs  of  capiat^  contrary  to  the  common  iaw  and 
Magna  Charta^  is  the  ftatute  52  Henry  the  thirds  r.  23.  which 
enads,  **  That  if  bailiffs,  which  ou^ht  to  make  account 


•  Ouifawry  is  putting  a  man  out  of  the  protedion  of  the  law, 
fo  that  he  h  incapable  to  bring,  an  a£Uoa  for  redrcis  of  injuries  ; 
and  it  is  alfo  attended  uith  a  forfeiture  of  all  goods  and  chattels 
to  the  King.  And  therefore,  tin  fome  time  after  the  conqueft, 
BO  man  could  ht  outlawed,  but  for  felony  :  But  in  Braffon*s 
time,  and  fomewhat  earlier,  procefs  of  outlawry  was  ordained 
to  lie  ia  all  actions  for  trefpailes,  vi  t^  armis.     Co.  Lit.  128. 

E  2  *•  to 
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**  to  their  lords,  do  withdraw  themfelves,  and  have  ii<5 
**  lands  nor  tenements  whereby  they  may  be  diftrained, 
**  then  they  fhall  be  attached  by  their  bodies ;  fo  that  tlie 
*'  Sheriffs,  in  whofe  bailiwick  they  be  found,  (hall  caufe 
^*  tkem  to  come  to  make  their  accounts/*  This  ilat{^€t5 
was  foon  after  followed  by  the  13^  Edw.  i .  c.  1 1 .  which 
ordains,  **  That  when  mafters  have  affigned  auditors  to 
**  take  their  accounts  ;  and  their  fervants,  Bailiffs,  Cham- 
**  bcrlains,  and  receivers  *  are  found  inari'ear,  their  b6dieg 
**  lh«U  be  arretted ;  and  by  the  teftimony  of  the  auditors, 
«  fball  be  fent  or  delivered  to  the  next  gaol,  tffc.''  Aftef 
which,  the  beneficial  ftatute  of  merchants^  the  i^of  Ediu.  1, 
fiat*  3.  c,  I .  for  the  fecurity  of  merchants  who  have  lent 
goods  or  money,  gives  the  remedy  of  vl  fhtute-merehant^  an<l 
ena(Sls,  "  That  if  the  debtor  do  not  p»y  at  the  day  afligned 
"  upon  coming  before  the  Mayor,  and  proving  the  debt 
**  and  llatute  acknowledged,  he  {hall  caufe  the  debtor  to  be 
**  taken  and  comihittod  to  prifon  till  he  hath  agreed  to  the 
"  d  bt ;  and  if  the  debtor  cannot  be  found,  then,  upon  a 
**  certificate  into  Chancery^  the  Chancellor  fliall  award  a  writ 
*'  to  the  Sheriff  to  take  his  body,  and  fafely  keep  him  till 
*'  he  hath  agreed  to  the  debt;  and  within  a  quarter  of  a 
*>  year  his  chattels  to  be  delivered  to  him,  and  his  lands 
'*  and  tenenienvs  fold,  ^V." 

As  the  above  ftatutes  onlv  reached  Accomptants  and 
debtors  hy  Jiatute-mer chanty  the  25  of  Ediv.  3.  c.  17.  pro- 
vides, "  'I'hat/uch  procefs  (hall  be  made  in  a  writ  of  deht^ 
*'  and  detinue  of  chattels,  and  taLlng  of  bea/is  by  writ  of 
**  capijs^  and  by  procrfs  of  exigent  by  the  Shcrifts  return, 
**  as  is  ufed  in  a  writ  of  account."  Then  the  7th  of  Henry 
the  ^th^  "  authorized  the  procefs  of  capias  and  exigent  ai( 
*'  in  trefprfs,  againft  him  that  niaketh  and  publiflieth*  falfe 
"  deeds." — After  whiclt,  the  ftatute  19  of  hairy  7.  c.  9. 
recitiiig,  "  That  forafmuch  as  th^re  hkth  been  great  deVays 
*'  in  ad  ions  of  the  cafe^  that  have  hern  fued,  as  well  before 
"  the  King  in  his  Bench^  as  In  his  Court  of  his  Common 
"  Bench  -,  becaufe  of  which  delays,  many  perfons  have  been 
*'  put  from  their  remedy,  cna^s^  I'hat  like  procefs  be  had 
**  hrcrcafter  in  aftions  upon  the  cafe^  as  well  fued  as  hanging,* 
*'  as  to  be  fued  in  any  of  the  fiiid  Courts,  as  in  achons  of 


•  But  this  ftatute  was  altered  by  the  5th  of  £//'«.  r.  14.  and 
the  o^ence  fince  th.it  has  been  voA^t  felony  by  the  ftatutes  2  C^  9 

"  trefpafi 
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«  trt^nfs  or  ♦  debt.**  Laftly,  the  ftatute  23  of  Hem  8^.*  r.  14.' 
autr  reciting,  "  That  forafmuch  as  there  is  great deiay  in  ac- 
*'  tions  of  trefpafe  brought  upon  the  ftatute  of  Richard  the 
**  fecond^  made  in  the  fifth  year  of  his  reign,  againft  them  that 
"  maJcc  entries  into  any  Jands  or  tenements,  where  their 
"  entry  is  not  given  by  law ;  and  alfo  in  actions  of  annuity^ 
*'  and  covenanty  becaufe  there  lieth  no  procefs  of  outlawry 
"  in  fuch  nature  of  ajSions ;  for  reformation  whereof  /w-' 
"  aSfs^  That  like  procefs  be  had  hereafter  in  every  action 
"  from  henceforth  to  be  brought  upon  the  faid  ftatute  anno 
**  quinto^  as  in  a  common  action  of  trefpafs  at  the  common 
"  law ;  and  that  alfo  the  like  procefs  be  had  in  e\'ery  writ 
"  of  annuity  and  covenant  hereafter  to  be  fued,  as  in  an 
"  aaion  of  dcbt^ 

By  thefe  ftatutes  we  fee  how  the  neccflity  obtruded  itfelf 
on  the  Legiflaturc,  as  the  country  was  becoming  commercial, 
of  giving  a  better  fecurity  for  ciaedit  than  the  Common  Law 
had  provided.  For  in  no  civil  cafe  was  the  perfon  of  a  de^ 
fendant  liable  to  an  arreft,  or  imprifonment  at  the  Common 
Law ;  the  writ  of  diftringas  ad  infinitum  being  the  only  procefs 
to  compel  an  appearance  to  the  a£lion,  and  the  writs  of  le^ 
vari  and  fieri  facias  to  gl^e  the^plaintiff"  execution  of  juclg- ' 
ment  obtained  by  him.  So  that  for  nothing  ftiort  of  a  cri- 
minal ofFence,  or  breach  of  the  peace,  was  the  perfon  com- 
plained of  in  any  cafe  liable  to  undergo  an  imprifonment. 
The  reafon  why  the  Common  Law  fubjefted  only  the  per- 
fonal  eftate  to  the  payment  of  debts  was,  that  it  confide  red 
the  money  lent,  or  thing  advanced,  no  other  than  a  chattel; 
and  therefore  it  made  no  other  than  chattels  liable  to  the  dif- 
charge  of  it  t«  And  in  early  times,  men  trufted  one  another 
no*farther  than  they  had  vilible  chattels  and  apparent  fub- 
ftancc  to  anfwer  the  debt,  which  could  be  eafily  known 
where  they  refided.  Nor  was  the  law  in  this  refpeft  in  the 
leaft  altered  till  a  long  time  after  the  conqueft  ;  but  the  re- 
volution that  took  place  then,  exempted  the  perfonsand  lands 
of  a  debtor  from  procef^  oi  a  civil  nature,  for  reafons  very 


•  Before  this  ftatute,  it  is  worth  remarking,  that  a  pradlice 
had  prevailed  in  the  Common  Pleas  of  conniving  at  the  plaintifPs 
declaring  for  a  lefs  forcible  injury,  or  other  matter,  aft^r  having 
brought  the  defendant  into  Court,  by  virtue  of  an  original  writ 
of  quare  claufumfrejif  for  breaTcing  his  clofe  ;  and  capias  thereon 
awarded.  Which  pnn^ice  fcems  to  have  been  borrowed^frqm  th|t 
of  the  King's  Bench, 

I  PlQ*ivd.  440.     3  O.  II.     2  Inftit.  19, 

E  3  different 


Ixx  INTRODUCTION. 

diSerent  from  thoiie  of  thft  Common  Law.  For^  according 
to  t^e  feudal  fyftem,  neither  the  lands  nor  perjon  of  a  debtor 
werw:  liable  to  his  debts  j  becaufc  the  former  were  anfwcrablo 
for  the  duties  to  his  lord,  and  a  new  tenant  could  not  be  en- 
forced upon  him  [which  if  lands  had  not  been  exempted, 
would  have  been  tiie  cafe]  witiiout  the  lord's  confent  to  ^ 
jdienatipn ; — And  the  latter  was  obliged,  if  called  for,  to 
gttenu  tile  king  ifi  hih  wars,  and  when  at  home  to  fcrve  his 
Jord  according  to  the  nature  of  his  tenure.  Neither  the  one 
por  the  other,  therefore,  were  fubjecled  to  ti:e  payment  of 
^ebts,  the  laws  being  framed  for  a  nation  bred  to  warlike  at** 
chieven^nts,  and  which  was  to  extend  its  power  and  fama 
))y  ^ms.  But  when,  upon  the  introduction  of  commerce, 
the  people  of  neccfiity  began  to  contract  debts  with  each  other, 
and  when  the  great  charter  gave  the  tenant  liberty  to  alienate 
{lis  eftate  without  acquainting  his  lord  [provided  he  rcuined 
fufiicient  to  anfwer  tlie  duties  to  him}  it  was  feen  toward^ 
(he  reign  of  Edward  the  firft,  how  ea(y  it  was  for  any  one  to 
procure  perfonal  wealth  upon  credit,  and  then  purchafe  land$ 
with  it,  and  thereby  not  only  defraud  his  creditors,  but 
againft  all  reafon  and  equity,  enjoy  the  proiits  of  that  eiiatc, 
which  he  had  bought  with  another's  mon-y.  The  prevalence 
pf  this  abufe  called  fcr  the  interference  of  the  Legill^ture, 
who  in  that  reign,  contrary  to  all  feudal  principles,  allowed 
the  charging  of  lands  in  a  StatuU-nurchant  to  pay  debt^ 
contracted  in  trade.  In  the  fame  reign  alfo  another  innova* 
iion  on  the  feudal  law,  for  the  benefit  of  trade  and  fecurity  of 
credit  took  place,  by  granting  execution  after  a  recovery  of  & 
debt  by  law,  not  only  upon  goods  and  chattels,  but  upon 
lands  alfo  by  writ  of  *  eUgiu  But  as  this  was  only  a  procefs 
of  execution^  it  was  by  no  means  a  fufficient  preventive  of  the 
mifchief,  as  trade  gave  an  opportunity  to  men  to  incur  debts, 
who  had  neither  chattels  nor  lands  to  fatisfy  them.  And  as  the 
original  writ  and  atUuhmcnt  had  but  too  often  ferved  as  a  no- 
tice to  fraudulent  dtbtprs,  to  fcreen  themfclves  from  the'ju- 
rifdidtion  and  coercion  of  law,  or  fecrete  their  efiFe^Ss  while 
the  fuit  was  depending,  and  fo  leave  their  creditors  without 
remedy,  it  was  fourid  that  nothing  but  the  extcnfion  of  the 
capiasy  with  its  confequential  proc^fe  of  txigen4  to  aftioiife  of 
debty  and  detiuuey  ^s  well  as  to  adtions  of  trefpafs  vi  iff  arm'.s^ 
was  likely  to  give  efFcftual  relief,  and  overtake  fuch  knavifh 
and  dilhoneft  evafions.  From  thefe  civil  actions,  and  that 
oi  replevin^  it  was  further  extended  at  different  times  by  the 
ftatutes  before-mentioned,  to  the  actions  of  trcfpafs  on  the 
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tcfey  annuity^  and  covenant*  And  the  reafons  which  the  Le* 
^iilattire  has  from  time  to  time  given  for  authorizing  the  ar- 
leii:  of  the  body  of  a  debtor,  fufiicientiy  evince  th^  neceifity 
that  there  was  for  it.  For  the  preambles  of  all  the  forego- 
iijg  ftatutes  either  fugged  that  accountants  for  the  moft  part 
had  no  land  or  tenements  whereby  they  might  be  diftrained, 
or  that  the  procefs  by  di/lringas.  was  fo  dilatory,  that  many 
were  deprived  of  their  remedy,  or  that  debtors  had  an  oppor- 
tunity given  them  of  avoiding  their  creditors  demands^  be- 
cauie  there  lay  no.procefs  to  outlawry. 

From  thefe  words  it  is  plain,  the  intent  of  the  Legidature, . 
in  extending  the  capias  to  civil  aftions,  was  to  prevent  fraud, 
and  a  debtor's  attempts  to  fcreen  himfelf,  and  make  away 
with  the  property  of  thofe  with  whom  he  had  dealt.  And 
when  we  confider  the  continual  fludluatlon  of  the  property 
of  perfons  in  trade,  which  more  ufually  confiils  of  chat- 
tels, than  of  lands  or  tenements,  the  fraudulent  conceal- 
ments to  which  perfonalty  is  always  from  its  nature  liable, 
the  inftability  and  unfttdedntfs  of  traders,  and  above  all, 
when  we  confider  the  numberlefs  iiilets  which  commerce  af- 
fords for  the  practices  of  diihonefty,  we  cannot  but  thi»k  it 
juft,  that  creditors  fhould  have  a  better  fecurity,  than  a 
chance  only  of  recovering  fatisfa£lion  from  the  elbtc  and 
effects  of  their  debtors,  by  a  procefs  both  dilatory  and  ex- 
penfive.  The  writ  of  dijlringas^  the  Common  Law  proccfe 
to  enforce  the  defendant's  appearance  to  a  fuit,  was  wifely 
calculated  for  that  end,  when  agriculture  was  almoft  the  only 
employment  of  the  middling  and  lower  claiTcs  of  people, 
when  their  property  confifted  of  lands,  tenements,  and  im- 
plements of  huftxindry,  when-  their  refidence  was  certain, 
and  they  liad  neither  occafion  to  incur  debts,  nor  opportunity 
given  them  .to  avoid  payment  by  leaving  the  kingdom,  and 
fiying  from  the  reach  and  coercion  of  law.  For  then  re- 
peated diilreiles,  as  they  operated  to  a  total  prevention  of 
procuring  a  livelihood,  and  fatisfying  the  lord  for  his  rent, 
were  the  moft  probable  means  of  compelling  the  defendant's 
appearance  to  an  action  inftituted  againft  him.  But  when 
perfonal  wealth  became  more  confiderable,  by  the  gradual 
advancement  of  trade  j  and  men  found  other  employment 
than  agriculture,  and  wh«in  an  intercoarfe  was  opened  with 
foreign  couiitrics,  how  t:^iy  was  it  to  have  incurred  debts, 
and  left  the  kingdom,  not  only  to  the  diftrefe  and  ruin  of 
the  individuals  who  had  trufte^l  them  here,  but  to  the  en- 
riching of  other  countries  with  the  nianufaftures  and  pro- 
duce of  our  own,  and  with  the  perfons,  induftry,  and  wealth 
of  its  fubjedls,     Th?it  a  cre<iitor  therefore  (hould  have  a 
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power  of  arrcfting  the  body  of  his  debtor  to  prevent  h?s  ab- 
fconding,  and  thereby  either  enforce  the  immediate  payment 
of  his  debt,  or  have  a  temporary  fecurity  for  it,  till  fuch  time 
as  he  can  eftablifti  and  prove  it,  is  certainly  juft.  Nor  are 
the  ftatutes  authorizing  the  arreft  in  civil  actions,  to  be  re- 
garded ih  the  manner  fome  fanciful  men  of  late  have  re- 
garded them,  as  fo  many  laws  armipg  the  people  with  pow- 
ers the  uioft  dangerous  and  unconftitutional  over  the  perfons 
and  properties  of  each  other :.  but  as  new  laws  modifying 
the  o.d,  and  calculated  for  the  benefit  of  tradc>  prevention* 
of  fraud,  and  facilitation  of  juftice. 

Great  revolutions  in  manners  and  in  property  neceffarily 
occalion  as  great  revolutions  in  the  government  of  a  nation. 
Laurs  framed  for  a  people  almoft  in  a  ftate  of  primeval 
fimplicity^  are  not  fuitable  for  them  when  emerging  into  a 
ftate  of  civilization,  engaging  in  the  cultivation  of  arts^ 
manufathires  and  fcience,  and  deriving  the  conicquential 
advantages  of  power  and  riches  from  the  exertions  of  in- 
duftry,  and  extenfion  of  commerce.  If  no  better  fecurity 
had  been  given  for  credit  and  the  due  performance  of  con- 
trafts,  than  the  antiquated  procefs  of  dijlringas  [whicfh  wa& 
by  no  means  calculated  to  reach  the  arts  and  fubttlties  toa 
apt  to  introduce  themfclves  with  the  refinements  of  fociety} 
that  Commerce,  in  all  probability,  which  has  been  culti- 
vated to  the  envy  and  admiration  of  the  world,  might  have 
been  ftrangled  in  its  birth.  For  as  traders  in  their  mutual 
dealings,  muft  always  have  a  greater  reliarKe  on  the  induftry, 
honour,  and  character  of  each  other,  for  the  difcharge  of 
debts  and  performance  of  contrafts,  than  expeft  fatisfaction 
in  cafe  of  failure  or  negled  from  landed  eftates  [which  the 
far  greater  part  of  them  have  not]  what  procefs,  but  a 
procefs  againft  the  perfon^  attended  with  the  terrors  of  im- 
prifonment,  or  confequences  of  outlawn^  was  lb  like  to  make 
men  cautious  how  they  incurred  debts  without  a  competent 
fund  to  repay  them.  And  where  is  the  hardfhip,  inconvc-^ 
nience  or  iniuftice,  in  the  laws  authorizing  the  arreft  of  the 
perfon,  modified  as  they  are  by  fubfequent  ftatutes  ?  For  if  a 
man  contradh  debts,  and  has  a  fufficient  fum  to  difcharge 
them,  and  will  not,  it  is  a  fpefcles  of  diftionefty  in  him  ; 
an  '  ;f  arretted,  the  prifon,  in  fuch  cafe,  is  of  his  own  feck- 
ing,  and  he  ought  not  to  complain.— ——If  at  the  time  he 
contracts  them,  he  has  no  fund,  his  diftionefty  is  the  greater* 
*  And  if  upon  an  arreft  he  goes  to  prilon,  and  cannot 
procure  bail  for  his  ap{>earance  to  the  fuit,  it  undoubtedly  ar- 
gues not  only  a  great  miftruft  of  his  chanuSter  and  fufptcion 
Hf  his  poverty,  but  fhews^  that  be  b4$^  deceived  bis  creditor 
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hj  felfe  appearances,  which  he  could  have  put  on  with  no ' 
other  view  than  to  cheat  and  defraud  him. 

That  It  was  reafonable  and  juft  a  creditor  fliould  have  the 
liberty  of  arrefting  the  perfon  of  his  debtor,  ho  ftronger  ar- 
gument can  be  adduced,  than  that  the  courts  of  Juftice  had 
connived  at  it,  long  before  it  Was  authorized  by  ffatute.  For, 
in  the  King's  Bench,  we  have  feen  it  foon  becaine  a'^i^rafHce 
for  plaintiffs  to  take  out  a  bii/y  or  latitat^  as  if  foi*  vitrefpafsi 
and  when  the  defendant  was  thereby  brought  into  court,  to 
declare  againft  him  in  debt,  or  the  like  action  of  a  mere  civil 
nature.  So  too  it  was  cuftomary  in  the  Common  Pleas,  be- 
fore the  ftatute  of  Henry  the  feventh  warranted  the  catias  in 
anions  on  the  cafe,  for  the  defendant  to  be  arrefted  as  if  for  z 
trefpafs  vi  ^  armis,  when  the  plaintiff^s  real  caufe  of  com- 
plaint was  for  a  lefs  forcible  injury.  Which  fidions,  as  they 
evidently  tended  to  the  expedition  of  juftice,  fcrve,  among 
many  other  inftances,  to  illuftrate  that  maxim  of  law,  that 
in  fi^ione  juris  eonfifiit  aquiias. 

The  law  of  arrefts,  therefore,  was  nqt  onl^  occafioned  bjr 
the  change  of  manners  and  circumftances  in  the  country, 
but  was  founded  on  ftri6):  juftice  and  right.  And  that  it 
ihould  be  objefted  to  at  this  time  of  day  is  not  a  little  fur- 
prizing;  fince  the  Lesiflature  has  amply  provided  againft 
the  inhumanity  of  creditors,  and  the  opprcffion  of  unfortu- 
nate traders,  by  exempting  them  from  the  rigour  of  the  ge- 
neral law,  by  the  ftatutes  made  in  favour  of  bankrupts.  For, 
by  thefe  ftatutes,  a  creditor  is  compelled  to  give  his  debtor 
his  perfonal  liberty,  upon  the  latter's  ceflion  of  his  whole 
eftate  to  be  dividea  in  proportionable  (hares  amondl  thofc 
with  whom  he  has  con t rafted  debts  in  the  way  of  hi^  trade, 
and  whom  he  is  rendered  unable  to  pay  from  fudden  and  una- 
voidable accidents.  True  it  is  indeed,  that  no  other  debtors, 
but  thofe  who  have  contraded  debts  in  the  way  of  their 
trade,  are  exempted  from  the  hardfhips  of  imprifonment  by 
the  bankrupt-laws';  nor  would  it  be  right,  that  debtors  of 
any  other  defcription  ftiould  have  claim  to  a  fimilar  indul- 
gence. For  what  greater  encouragement  could  have  been 
given  to  prodigality  and  diffipatfon,  than  by  extending  the 
provifions  in  them  to  any  but  a£tual  traders— fince  that  fet  of 
men  are  the  only  perfons  liable  to  thofe  accidental  lodes 
which  claim  commiferation,  and  to  an  inability  of  paying 
their  debts  without  any  fault  of  their  own.  If  perfons  in 
other  fituations  of  life  will  run  into  debt  without  the  power 
of  payment,  the  Legiflature  has  wifely  left  them  to  take  the 
CPnfecjucnc^  of  ^eir  own  indifcretion-*-the  law  holding  it 
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t/o  be  an.unjufti^ble  pradice  for  any  one  but  a. trader  to  en-' 
cumber  himfelf  with  debts  of  any  confiderable  amount.  And 
if  the  Legiflature  had  not  been  exceedingly  cautious,  in  ex- 
tending Che  heneiics  of  the  bankrupt-laws  to  none  but  a£hial 
tr4idirs^  and  to  thofe  traders  only  who  are  confiderable  enough 
in  their  dealings  for  their  creditors  to  demand  a  diilribution 
of  their  effe£b|  what  an  opportunity  would  have  been  af- 
forded for  luen  to  have  aflumed  the  character  of  traders  for  a 
while,  procure  credit  from  the  unwary,  and  by  a  fraudulent 
conceahnent  of  their  property^  and  elopement  of  their  per- 
fons,  to  have  rioted  in  the  fpoil^  of  their  creditors  5  or  after 
wantonly  wafting  the  fubftancc  of  others,  to  have  come  in 
and  claimed  the  privilege  of  bankruptsy  and  exemption  of 
their  perfons  from  impnibnment,  when  they  had  noming  left 
to  diftribute. 

It  (hould  therefore  be  recollefbd  by  thofe  who  wiHi  for  aa 
abolition  of  the  liWs  authorizing  the  arreft  of  a  debtor,  that 
they  do  not  extend  to  the  opprefkon  and  imprifonment  of  any 
one  for  whofe  well-being  and  livelihood  tlie  contrafting  of 
4ebts  is  both  juftiiiable  and  neccilary ;  but  only  to  the  dif- 
couragement  of  prodigality  in  thofe  who  incur  d«^bts  without 
ncceflitV)  or  a  profpefl  of  paying  them.  Such  pcribns 
Should  nnd  naadvocates  in  tbj|s  country  to  exempt  them  from 
an  imprifojamiEiiit  which  they  voluntarily  draw  on  themfclvesY 
9iid  is  the  confeqiience  onry  of  their  indifcretion  or  fraud  ^ 
%^d  e^cially  iince  the  Legiflature  (perhaps  too  frequently) 
releafes  them  from  their  confinement  by  general  ads  of  in- 
£)lvcxicy«  1  fay  ia  this  i(^imtry^  becaufe  amongft  a  trading 
pcx>[^e,  whofe  power  and  credit  muft  rife  or  fall  according  to 
the  encreafe  or  decay  of  trade,  the  laws  ought  to  aiford  every 
fecurity  to  contrails.  And  that  can  only  be  done  by  making 
pot  only  the  eff€(Sb  of  debtors,  wbether  in  lands  or  in  chat- 
tels, but  alfo  their  perfons^  liable  to  the  fatisfa£tion  of  their 
creditors.  Nq  man  therefore  who  is  well  acquainted  with 
trade,  and  wijQies  for  its  profperity,  can  ferioufl  y  hope  for  a  re- 

Sal  of  laws,  which  the  wifdom  of  our  anceftors  has  at  dif-* 
ent  ttnics  provided  for  its  fecurlty.  And  it  has  been  ob- 
lervfd^  that  the  further  all  new  plans  for  protecting  creditors 
have  departed  from  the  laws  authorizing  the  arreft  of  a  debtor, 
the  more  impra^Ecable,  and  even  pernicious,  the  attempts 
\mt  always  hitherto  proved. 

When  trade  was  advancing  in  the  Roman  Common^wealth^ 
|he  iirft  laws  i^ade  againft  debtors  were  fanguin^ry  and  in* 
human ;  the  laft  too  lenient  and  futile.     I'hufe  of  England 
have  wifely  fleered  between  both  extremes,  aiui  have  pro- 
vided 
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Tided  at  once  againft  the  inhumanity  of  creditors,  and  pro- 
digality of  debtors.  As  they  are,  they  feem  well  adapted  to 
the  fituation  of  the  country  and  manners  of  the  people.  To 
alter  them  would  be  inconvenient  and  dangerous,  to  abrogate 
them  would  be  accelerating  ruin  and  bankruptcy.  The  law 
pf  ciffio  honoruniy  introduced  by  the  Chridian  Emperors,  in 
the  politer  age  of  the  Romans^  and  which  our  bankrupt-law$ 
fomewhat  refemble,  whereby,  if  a  debtor  yielded  up  his  for- 
tune to  his  creditors  he  was  fecured  from  being  dragged  to  a 
gaol,  was  reafonablc  and  juft.  But  when  that  law  w^s  far-* 
thcr  extended,  and  not  only  exempted  every  debtor  from  im- 
prifonment  who  y/oxA^  fujear  that  he  had  not  fufficient  left  to 
difcharge  his  debts,  but  gave  him  leave  to  retain  that  which 
he  had  in  his  pofTcffion  \  it  feemed,  as  a  late  learned  JudgQ 
and  Commentator  on  our  laws  has  obferved,  to  be  ia  law^ 
which,  under  afalfe  notion  of  humanity,  was  fertile  of  per* 

t'  ury,  injuftice,  and  abfurdity.  The  eftablifliment  of  a  fimilar 
aw  in  this  country  then  would  certainly  not  only  tend  to  the 
ruin  of  trade,  and  diminution  of  credit  and  confidence  amongft 
US;  but  be  a  further  encouragement  of  that  fraud,  difhonelty, 
and  perjury,  which  we  daily  fee  with  concern,  and  intro- 
ductory of  more  of  thofe  knavifh  contrivances  which  the  laws 
akeady  in  being  feem  neither  able  to  check  nor  prevent. 


Chapter    the    Eighth. 
Of  giving  Bail  upon  the  Arreft  to  the  Sheriff. 

BY  the  hill  and  latitat  of  the  Kings  Bench^  and  by  which 
that  court,  had  gained  cognizance  of  peribnal  adions  ; 
and  by  the  capiasy  and  its  fubfequent  procefs  from  the  Common 
PUasy  [which  had  been  either  given  by  ftatute,  or  had  be- 
come, by  connivance  of  the  court,  the  ufual  procefs  in  civil 
adions]  the  Sheriff,  we  hgve  feen,  was  commanded  to  arreft 
the  pwty  and  detain  him  till  the  return-day,  however  minute 
or  trivial  the  caufe  of  a£Uon  mightbe.  So  great  an  advan- 
tage given  the  fuitors  of  the  fuperior  courts,  though  juftice 
and  neceffity  called  for  it  at  firil,  was  foon  employed  as  ao 
engine  and  means  of  oppreffion.  For  as  the  cqurts  did  not 
require  die  real  caufe  of  a<Slion  to  be  Qiewn  before  procefs 
was  awarded  to  arreft  the  defendant,  but  fufFered  a  plaintiff, 
upon  a  general  allegation  of  trefpafs^  to  fue  out  either  of  the 
above  writs  to  prevent  his  abfconiding,  a  defendant  wa&  fre- 
quently arretted,  and  lodged  in  gaQl,  when  there  was  little  or 

no 
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no  caufe  of  aftion  againft  him :  and  often  underwent  an  im* 
priConment,  from  the  fpite  aiid  revenge  of  a  neighbour  who 
bad  nothing  to  charge  him  with. 

The  extenfion  of  the  bill  and  capOxs  to  almoft  every  cafe, 
were  alfo  notable  engines  of  oppreflion  in  the  hands  of  under- 
fheriffs,  bailiffs,  and  their  followers,  to  work  with ;  fmce 
they  had  an  opportunity  given  them  of  extorting  money  or 
cfFeds  from  thofe  whom  they  arrcftcd,  upon  granting  the 
leaft  trifling  indulgence.  Of  which  extortions  the  parties 
dared  not  complain,  for  fear  of  being  feverely  dealt  with 
while  in  their  cuilody.  This  abufe  was  in  fome  meafure 
prevented  by  the  ftatute  i  of  Henry  the  ^th^  which  provides, 
*'  that  thofe  which  be  bailiffs  of  fheriffs  by  one  year,  fhall 
be  in  no  fuch  office  by  three  years  next  following."  But 
this  did  not  give  fufficient  relief;  for  the  greateft  oppreflion^ 
were  felt  from  the  bailiffs  employers,  as  it  was  cuftomary  for 
fheriffs  [their  oifice  having  become  exceedingly  troublefome] 
to  let  out  their  bailiwicks  to  farm,  whereby  mean  and  illi- 
terate perfons  crept  into  that  important  ftation  without  pro- 
per authority.  Every  kind  of  outrage  and  oppreflion  was 
committed  by  thefe  mifcreants,  under  the  fandtion  of  law. 
— Tlie  means  of  juftice  were  fliamefully  abufed,  and  the 
King's  writs,  and  names  of  the  Judges,  Icandaloufly  profti- 
'tutcd  to  authorize  tyranny.  Honefl  and  induftrious  men,  bjr 
reafon  of  procefs  againft  their  perfons,  without  knowing  of 
any  aftion  commenced,  w^re  frequently  torn  from  their 
homes,  to  the  lofs  of  their  reputation,  and  diftrefs  of  their  fii- 
milies  ;  then  carried  as  fpeciacles  through  the  country,  and 
at  the  hazard  of  their  lives  thrown  into  a  dungeon.  '  Or  if 
they  had  property,  were  gradually  ftripped  of  it,  and  thereby 
oF  the  means  of  defending  the  fuit,  by  the  fcandalous  extor- 
tions of  thefe  farmers  of  bailiwicks,  and  gratuities  to  their 
bailiffs  and  gaolers  for  eafe  and  temporary  enlargements 
from  prifon. 

Such  flagrant  'iabufes  of  the  law  called  aloud  for  the  in- 
terpofition  of  the  IvCgiflature  ^  but  they  were  not  perfecElly 
remedied  till  the  ftatute  23  of  Henry  the  Jlxth^  c.  9.  by  which 
it  was  ordained,  "  That  no  Sheriff,  dsf<r.  Oiall  hereafter  let 
**  out  his  bailiwick  to  farm."  The  fame  ftatute  alfo  regu- 
lates and  fettles  the  fees  payable  upon  arrefts  and  attach- 
ments, and  further  provides,  **  That  Sheriffs,  and  a*l  other 
**  oincers  and  minifters,  ftiall  let  out  of  prifon  all  manner 
*«  of  |)erfons  by  them  or  any  of  them  arreftcd,  or  being  in 
**  their  cuftody,  by  force  of  any  writ,  bill,  or  v/arrant,  in 
**  any  aftion  pcrfonal,-  or -by  caufe  of  indiflment  of  trcf- 

-  pafs. 
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^  pafs,  upon  reafonable  fureties  of  fufficient  pcrfons,  having- 
•*  Sufficient  within  the  counties  where  fuch  perfons  be  fo 
"  let  to  bail  or  mainprize,  to  keep  their  days  'in  fuch  place 
**  as  the  faid  writs,  bills,  or  warrants,  (hall  require  ;  fuch' 
**  pcrfon  or  perfons  which  be  or  (hall  be  in  their  ward  b)* 
"  condemnation,  execution^  capias  utlagatum^  or  excqmmunica^ 
**  ium,  fureiy  of  the  peace^  and  all  Juch  perfons  ivhieh  be  or 
**  Jhall  ie  committed  to  ivhrd  by  fpecial  commandment  of  any  juf-. 
**  tice^  and  vagabonds  refufmg  to  ferve  according  to  tie  form  (f 
*'  the  flatuies  of  labourers  only  except,^*  It  then  ordains  in 
what  manner  Sheriff's  bonds  arc  to  be  taken ;  and  that  She- 
riffs fliall  make  yearly  a  deputy  in  the  King's  courts  of 
Chancery^  King's  bench,' Common  Pleas,  and  Exchequer xA v^^ 
cord,  to  receive  all  their  wints,'  warrants,  Uc. 

By  this  falutary  (latute  which  was  made  in  affirmance  of 
the  common  law,  all  perfons' arretted  upon  jnefne  tfocefs 
had  a'  Kberty  of  getting  theuifelves  difcharged  upon  finding 
bail  to  the  Sheriff,  as  he  was  obliged  to  take  bail  if  the 
fiireties  tendered  were  fufficient.  But  though  it  tended 
greatly  to  the  eafe  and  benefit  of  defendants,  by  exempt-* 
ing  them  from  the  rigour  of  an  imprifonnient  before  the 
debt  or  damage  was  fully  proved  to  the  court,  yet  it 
often  bofc  exceedingly  hard  upon  plaiinifrs,  Sheriirs  and 
other  officers  of  franchifes,  having  the  execution  of  pro- 
cefs.— So  difficult  is  it  in  the  Legillature  to  take  a  burthen 
off  the  flioulders  of  one,  without  impofing  it  on  the  loins 
of  another. 

The  inconveniences  brought  upon  plaintiffs,  in  confc^ 
quencc  of  this  ftatute,  were  thefe.  If  the  defendant,  when 
arrefled,  had  given  a  bond,  with  fureties  to  the  Sheriff,  for 
his  appearance  at  the  return  of  the  writ,  and  then  ncgle6led 
to  appear,  the  plaintiff  was  not  only  delayed  in  his  fuit, 
but  driven  to  the  neceifity  of  proceeding  againft  the  Sheriff, 
[unlefs  he  gave  up  the  bond  he  had  taken  to  the  plaintiff, 
that  he  might  profecute  tlie  bail  for  the  penaltv]  on  account 
of  the  defendant's  default.  But  even  if  the  sheriff  gave  up 
the  bond,  the  plaintiff  was  often  foiled  in  his  remedy. 
For,  he  could  not  arrefl  thefc  bail,  but  only  ferve  them  with 
procefs  to  appear;  becaufe,  if  he  could  have  arrefted  them,  it 
might  have  canfed  bail  upon  bail  ad  infinitum,  which  t;he  courts 
would  not  endure.  And  as  he  was  obliged  to  ferve  them 
*with  procefs,  the  bail  had  an  opportunity  of  abfconding,  or 
concealing  their  effc*Sis,  before  the  bond  could  be  put  in  fuit, 
and  judgment  thereon  obtained  againft  them.  And,  if  thie 
plaintiff  accepted  the  bail-bond  from  the  Sheriff,  [as  he  was 

obliged 


teviij       INTRODUCTION. 

obliged  to  fnolkcvkte  it  in  the  SheriiF's  name]  the  Sheriff 
might  have  releafed  the  action;  -and  then  the  piain(ift*,  if 
be  would  proceed  againft  him  for  To  unfair  a  traniadlion, 
was  under  the  neceiSty  of  applying  to  a.  court  of  Equity 
for  relief  having  none  pointed  out  for  him  in  law*. 

But  if  the  defendant  did  not  appear  at  the  return  of  ibm 
proceis,  and  the  plaintifF  refufcd  to  accept  the  bail-bond 
from  the  Sheriff,  the  way  to  proceed  againft  the  Sheriflr 
was,  for  the  plaintiff  to  call  upon  him  to  return  the  writ  {i£ 
he  had  not  already  returned  it)  in  which  cafe  die  Sheriff  goc 
himielf  into  difficulty.  For  he  was  either  obliged  to  caufe 
good  and  fufficient  bail  to  be  put  in  above  to  the  fuit  (which 
if  he  did  the  plaintifF  could  not  be  damnified)  or  elfe  he  laid 
himfelf  open  to  procefs  againft  himfelf;  as  he  muft  either  have 
made  a  true  or  a  falfe  return  to  the  writ,  or  made  no  return 
at  all.  If  he  returned  the  writ  truly  witli  a  cepi  corpus^  and 
fdratum  habio^  and  did  not  bring  in  the  body  purfuant  to  his 
return  made  on  the  writ,  he  was  liable  to  be  amerced  till  he 
had  the  body,  or  caufed  bail  to  be  put  in  to<thea^liQn  in  order 
to  fecure  the  plaintifF,  which  was  the  fame  as  having  the  body* 
And  the  liberty  of  putting  in  bail  to  the  aSiion  was  allowed 
the  Sheriff,  becaufe  he  was  obliged  to  accept  bail  upon  the 
arrejl  if  oftered  to  him ;  and  upon  accepting  bail,  th^body  was 
releafed,  an^  therefore  could  not  be  taken  again,  when  the 
writ  was  fpent  and  returned.  On  the  other  hand,  if  the 
Sheriff  made  ^falft  return  to  tlie  writ,  and  the  defendant 
made  default^  then  the  Sheriff  made  himfelf  liable  to  fatisfy 
theplaintift's  demand  on  an  acSllon  upon  the  cafe  being  brought 
againft  him.  As  if  the  Sheriff  returned  npn  eft  inventus^ 
WDJ^tx  he  had  a£lually  arrefted  the  defendant,  or  had  him  in 
view,  and  might  have  arrefted  him.  If  he  made  no  re- 
turn when  the  court  had  called  upon  him,  then  he  was 
mnurced  for  his  contempt. 

At  common  taw  there  were  no  other  returns  than  cepiccrpm^ 
or  nan  eft  inventus:  for  the  other  returns  as  languidas  and  the 
like,  were  not  allowed  as  fufficient  excufes  for  not  producing 
the  body  according  to  the  commandment  of  the  writ,  tiA 
after  the  courts  became  firmly  eflablifhcd.  And  Fifcounti 
4r  Sheriffs  did  not  iu  old  times  put  their  names  to  the  return 
of  writs  ^  but  as  many  inconveniences  arofe  from  this  pra&ice^ 
it  was  ordained  by  a  ftatute  of  Edward  the  fecond,  that  they 
ihould  from  thenceforth  put  their  names  to  the  return. 

After  the  making  of  the  Statute  23  if  Henry  fixth^  the 

method  of  proceeding  againft  the  SheriiF  in  cafe  of  negfe^  or 

refufal  to  return  wtits,  by  iiTuiM  a  writ  judicial  to  thejud^ 

sX  J^Z4  to  enquire  into  thor  oeiiverj  aM  oxecutipii  of  the 
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Writ,  according  to  the  Statute  iVrJl.  a.  fell  into  liifufe)  and 
the  proceeding  againft  him  by  action  or  aimrcicuntni  c^^me  ii\ 
ics  ftcad.  And  atterwards  the  pra6Hcc  of  ruling  him  to 
return  the  writ^  and  toi>rilfe^  io.the  body  if  be  r<:t^roed  the 
writ  with  a  ctfi^  andoti  6uium  thflreo^  to  taiu  6Ut  an  attach* 
mext  againft  him  for  his  contenkpt  of  the  coort  flift.a  qourt^  if 
the  plaintiff  did  not  take  an: .  a^xgnment  jof  tkit  ktM-kmid^ 
came  into  pra£Hce..  And  tlie -intent  of  this  w^  that  Choi 
Sheriff  Oiould  fatisfythe  plalndff?s.dei]iand^orcauie  kail  to  be 
put  in  to  ftand  the  event  of  theiiiit  \  inrhich  if  he  did,  be  would 
be  in  no  danger  of  an  Mttachmint.  But  in  ode  he  made  no 
leturn  to  the  writ  when  ruled  for  that  purpofe,  ^  pra^^ice 
to  ^  amerci  htm  continued  as  before.  And  now  amerctnuntt 
are  feldom  heard  of,  for  it  rarely  happens  that  a  ^heriff  does 
not  return  the  writ.  And  now  the  courts  hokl^  that  when  a 
Sheriff  is  ruled  to  bring  in  tbe  body,  be  muft  put  in  and 
ptvft&,JpeciaihaH  to  the  adion,  though  the  feme  are  not  ex-* 
cepted  to  by  the  plaintiff. 

The  mention  of  tbe  Statute  of  Wejlminfier  thefecond  again» 
•ccafions  me  to  fay  fomcthing  oF  another  claufe  of  itt»  made 
to  provide  againft  any  future  refiftance  to  procefs. — B'or  in 
ancient  times  they  had  caftlei,  fbrtrefles,  and  liberties, 
whereby  they  were  enabled  to  ^ftft  the  Sherift*  in  doing  his 
duty.  Tbe  inconveniences  and  obftru£Uons  to  Juftice  were 
fo  great  by  occafion  of  them,  that  this  Statute  authorized  the 
nen  cmiitas  writ  [by  Sedl.  12.]  in  cafe  of  the  Baiiiii's  contu- 
macy. And  \\iy  Suh  22.]  to  prevent  the  Sheriff  from' return- 
ing a  refcue  to  the  writ,  exprefsiy  ordered  him,  in  cafe  of  rc-i 
fiftance,  immediately  to  raife  the  pojfe  comiiatus^  and  go  in 
his  own  proper  perfon,  ad  faciendum  executimm^  ^  ft  inveniat 
fubbaUivos  mendacti  puniat  eas  fur  prifonant,  &c.  ^fi forte  Fice-* 
conui  cum  vencrit,  refifitntiam  verurit^  certificet  curiam  de  nomi- 
mbus  refiflentiunif  auxiliantiumy  i^c,  &  per  Breve  de  Juditi§ 
attachUntur' per  corpora  ad  veniendum  ad  cttrianiy  iff  fide  btguf-^ 


•  When  thefe  amercements  were  impofed,  the  fame  were  efireated 
into  the  Court  of  Exchequer^  where  the  Barons,  on  niotiun  and 
eertificate  that  the  debt  was  fatished,  would  difcharge  them, 
without  requiring  a  covjlat  of  the  ejireats  as  in  old  times.  The 
King's  Be?uh  too,  in  extraordinary  cafes,  have  made  a  rule  to 
cftrcat  ihj  iiTues  immediately  :  othcrwifc,  the  courfe  nf  the  court 
was  to  fend  them  into  the  Exchequer  at  the  ufual  times  ;  which 
were  twice  in  the  ye;ir,  \\z,  the.  lad  days  of  the  two  i/Tuabk 
terms,  Hilary  and  Trinity^ 

t  yide  Sea.  22. 
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inodi  nfifi^tui^amvlncanturj  puniaaiur^  fectmdum  quod  dofntn$ 
Re^  fiacueriti'icCk, 

N'otwhhftandllng  the  wof cb;  aiJacitttdam  txetuthnem^  thci 
judgiss^  in  oM  tibiev  cooftrunt  this  ftatute  k>  e.^end  to  all 
procefs,  whether  70i^  or /ia&£tf/^.and  therefbce  would  not 
a^lcRpr  the  Sheriff  to  xetncn  ^rtfcut  to  a  billy  iaiitat  9r  capias 
iulh^eff6ndendum. '  Bdt  fmce  the  ta(e  of  May  amd  Proi^y  f^  a 
return  oif  a  r^ttr  of  one'arrefted  on  mefneprocefs  has  been 
held  to  be  good;  and  the;  reafon  on  which  £uch  determina^ 
tion  was  founded^  is,  chat  anciently  every  man  in  his  dtcen^^ 
na  had  bail^  and  is  now  prefumed  to  have  fureties  ready  to 
arifwer  for  bis  forthcoming:  fothat^  it  is  not  probable  he 
will  make  any  refiftance^  efpecially  as  he  cannot  know 
when  or  where  the  Sheriff  will  execute  the  writ.  The  Courts 
therefore  now  hold,  that  the  Sheriff  is  not  bound  to  take 
the  poffi  ccmitatus  to  his  afEftance  on  me/ne  procefsX'  But 
when  a  IVrit  of  execution  is  awarded  againft  the  defendant, 
on  account  of  the  condemnation  money  not  being  paid,  or  his 
not  rendering  himfelf,  or  being  furrendered  by  his  bail,  it 
is  then  prefumed  that  he  wiD  not  be  forthcoming,  and  there* 
fore  that  the  Sheriff  ought  to  take  the  pcjfe  comitatus.  And 
confequently,  it  cannot  be  a  good  return,  that  he  took  the 
body  which  was  afterwards  refcued;  for  he  might  have  taken 
the  power  of  the  country  with  him.  And  now  on  the  return 
of  a  refcuiy  the  plaintiff  may  either  bring  an  adlion  on  thi 
cafe  againft  the  refcuers  for  his  damage  fuftalned ;.  or,  on 
motion,  the  court  will  proceed  criminaly  againft  them  by 
cttachment  and  fine  them  at  their  difcretion. 

From  the  above  Statute  oi  Weftminjitr  the  fecond  alfo  the  * 
original  of  commitment  for  contempts  feems  to  be  derived  ||« 
For  (ince  it  gave  the  Sheriff  power  to  punifh  by  imprifon* 
ment  thofe  who  refifted  him  in  executing  proccfs,  of  <:onfe>« 
quence  the  Judges  who  awarded  fuch  procefs  muft  have  the 
fame  authority  to  vindicate  it.  Hence,  if  any  one  offers 
any  contempt  to  the  Court  or  its  proceedings^  either  by 
word  or  deed,  he  is  fubje£l  ^o  commitment  during  pleafure, 
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I  But  if  a  party  is  once  in  gaol,  though  on  mt/ne  procr/s,  and 
efcapes,  or  is  r'^fcued  even  by  an  In vin^^ible  force,  yet  the  gaoled 
is  liable  to  make  fati.sfadtion  to  thr  plaintiff  in  an  aftion  Tor  ati 
efcape,  and  cannot  defend  himfelf  under  the  refcue.  Fide  Burt^ 
Rep.  \pt.  2812. 

U  Vide  Glib.  H.Jl.  C.P. 

a  qua^ 
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«  qua^  non  deltbereturj  fme  fpeciali  pracepto  domini  Regis ; 
that  is,  not  without  fpecial  command  of  the  fame  Court  or 
Judge  who  committed  him;  for  the  King  in  fuch  cafe  fpeaks 
by  the  mouth  of  his  Judges.  So  that  notwithftanding  the 
ftatute  of  Magna  Charta  *,  that  no  one  (hall  be  imprifoned 
niftper  legale  judicium  parium  fuorujn^  vel  per  legem  terra -y  it  is 
one  part  of  the  law  of  the  land  to  commit  for  contempts  j 
and  this  law  ftands  confirmed  by  the  Statute  fFe/imin.  2. 
^*  39*  approved- and  eftablifhed  by  the  Statutes  i^Car*2* 
Stat.  2.  f.  2-  and  8  tf  9.  ^.  3.  c*  15. 


Chapter    the   Ninth 

OJ the  Alteration  in  the  Procejs  of  the  Court  ij/'King^s 
Bench^ 

FORMERLY  there  muft  have  been,  as  appears  before, 
a  bill  or  complaint  of  a  trefpajs  filed  in  this  Court,  on 
which  iflued  the  precept  called  the  Bill  of  MiddUJex  or  Oxford-- 
f)ire^  or  whatever  county  the  court  happened  to  be  in,  di- 
rected to  the  Sheriff  to  apprehend  the  defendant ;  and  that, 
upon  the  return  of  non  ejl  inventus^  the  plaintiff  might  then 
fuc  oiit  a  latitat  into  another  county  \  and  upon  the  like  re- 
turn, to  that  alfo,  an  alias  capias^  and  after  that  a  pluries 
capias.  Or  if  the  defendant  was  ftill  to  be  found  in  the 
county,  into  which  either  of  the  above  Writs  was  awarded, 
but  was  not  arrefted  thereby  before  the. return,  that  then 
the  plaintiff  might  take  out  a  like  writ  as  ilTued  before,  by 
continuance^  till  the  defendant  was  taken. 

The  great  delay  of  juftice,  if  the  defendant  was  in  ano- 
ther county  than  that  in  whkh  the  court  was  fitting,  oc- 
cafioned  bv  the  length  of  time  that  intervened  between  the 
filing  of  tne  original  bill  and  the  return  of  the  precept  if- 
fued  thereon,  and  the  opportunity  fuch  delay  afforded  de- 
fendants to  withdraw  or  fecr^te  themfelves,  the  court  of 
Kinfs  Bench  at  length  remedied,  by  conniving  at  a  plain- 
tiff's fuing  out  the  latitat  in  the  firft  inflance,  without  firft 
filing  his  bill  in  cburt,  and  fuing  out  a  precept  thereon  :  fup« 
pofmg  that  the  bill  or  complaint  had  b^n  properly  filed. 


•  C.  29, 
Vol,  I.  F  and 
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ahd  that  the  precept  had  been  delivered  to  and  was  Auiy  re- 
turned by  the  Sheriff.  This  praftice  evidently  tending  to 
the  ftitthcrance  of  juftice,  and  not  only  faring  trouble  and 
time,  but  eventually  a  confiderablc  expence,  is  another  of 
thofc  fiflions  in  law,  which,  being  equally  bencftcial  to 
both  parties,  fcrves  to  illuftrate  the  maxim  in  fi£!l§ne  jur'n 
c^njifiit  aquitcn. 

'  The  introdu6Hon  of  it  however,  neccflarily  occafioned  a 
finall  alteration  in  the  wordmg  of  the  proceK.  For  if  we 
obferve,  the  latitat  ufed  formerly  to  recite  the  hill  before 
fued  out;  and  sUSo^  that  the  Sli^riff  to  wham  it  was  di- 
refted,  on  the  return  day,  [mentioning  the  very  day  on  which 
it  was  returnable,]  had  returned,  '*  that  the  defendant  was 
•'  not  found  in  his  bailiwick.*'  Now,  as  there  was  no  bill 
a(3iially  fued  out,  there  could  be  no  certain  day  mentioned 
on  which  it  was  returned  to  the  court.  So  that  the  latitat^ 
inftead  of  retaining  its  old  form,  when  it  came  to  be  ufed 
as  the  firft  procefs,  was  made  to  run  thus,  **  Whereas  we 
^  lately  commanded  our  Sheriff  of  Middlefex^  that  he  fhould 
<*  take  C.  D.  If  he  might  be  found  in  his  bailiwick,  an4 
**  fafely  keep  him,  fo  that  he  might  have  his  body  before  us, 
•^  at  IVeJlminfler^  at  a  certain  day  now  pajl^  to  anfwer  A,  B, 
*f  of  a  plea,  ^c .  Upon  which  faid  day,  the  (aid  SherilT 
*•  feturned,  fcf^.'*  Thus  making  the  words,  **  at  a  certain, 
day  now  pafii*  fupply  the  very  return-day  of  the  hid  which 
wag  fuppofed  to  have  previoufly  iffued.  But  when  judgment 
was  had  atxainfl:  the  defendant,  cither  upon  being  brought 
into  court  By  the  latitat  as  the  firft  procefs,  or  by  the  pre- 
eiept  of  bill  without  a  hill  of  complaint  ailually  filed  before, 
if  jie  had  a  mind  to  be  litigious,  he  could  brmg  a  writ  of 
error^  and  affign  for  errors  the  want  of  a  hill  filed  before 
the  awarding  of  procefs ;  for  without  it  the  court  clearly 
had  not  jurifdi£lion.  But  here  again,  to  fupport  the  fic- 
tion they  had  connived  at,  and  protcS  the  judgment  they 
had  given  from  being  fet  afide  for  fo  frivolous  an  objeftion, 
the  Court  was  forced  to  interfere,  and  fuffer  the  plaintiff, 
in  cafe  a  writ  of  error  was  brought,  to  file  his  hiH  of  com- 
pBainf ;  and,  if  neceflary»  get  the  precept  returned,  as  If  re- 
gul^trfy  done  at  the  firft,  provided  he  did  the  (ame  before 
the  errors  \were  affigned;  but  afterwards  it  could  not  be 
done.  This  praftice  continues  to  this  day  J  the  filing  of  a 
iill^  in  the  firft  inftance,  between  indifferent  perfons,  not 
herng  at  dl  ntceflary  to  give  the  court  jurifjiiaiori,  linlefs  a 
itixil  of  error  is-hrought  an  the- judgment^  -and  4ihefi^  fer- 
fprm  fake,^  the  plalpjjff  muft  4p  it  before  thefxror«  are  af- 
iigned.  For,  flioiild  the  defendant  take  advantage  of  the 
\  3  •  wunt 
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"want  thereof  in  his  affignment  of  errors,  the  judgment  mufl: 
X)f  cDurfe  be  reverfed.  But  fuits  againft  Peersy  and  Mem^ 
htrs  of  Parliament  [who  are  proceeded  againft,  according  to 
the  Statute  12  and  13  W.  3.]  and  Officers  of  the  Court,  and 
Attornies,  [as  they  cannot  be  arrefted]  and  a£tual  .prifoners^ 
muft  be  regularly  commenced  at  the  firft. 


ChaptertheTenth. 

Of  the  iteration  in  the  PrBcefs  of  the  Court  of  Com- 
mon Pleas. 


ABOUT  the  fame  time  the  foregoing  pradice  was  i  ntr o- 
duced  in  the  K'rng^s  Bench^  a  hmilar  one  for^e  expe- 
dition of  juIKce  was  connived  at  in  the  Conunon  Picas.  For 
it  became  ufual  for  a  plaintiff  in  perfonal  adtions,  inftead 
of  reforting  to  the  Court  of  Chancery^  to  purchafe  his  ori- 
ginal writ  adapted  to  the  nature  of  his  complaint,  to  go  at 
once  to  the  Common  Pleas^  and  there  fue  out  his  capiat 
[which  by  this  time  was  become  the  general  procefs]  and 
iarreft  the  defendant  thereby  before  he  could  abfcond,  or 
avoid  the  action  againft  him.  And  afterwards,  when  the 
defendant  was  brought  into  Court,  the  original  writ  was  pro- 
cured from  the  €urjttory  and  a  proper  return  made  to  it,  and 
then  filed  Vith  the  cujlos  hrtvium^  to  give  the  proceedings  a 
colour  of  regularity. 

So,  if  the  defendant  refided  in  another  x:ounty  than  that 
in  which  the  caufe  of  aftion  arofe,  or  the  plaintiff  intended 
to  try  it,  it\>ecame  the  pra£Uce  to  fue  out  the  tejlatum  capiat 
iirft,  as  in  the  King^s  Bench  to  fue  out  the  latitat  \  thereby 
not  only  fuppofrng  that  the  original  writ  had  been  fued  out 
and  duly  returned,  but  the  capias  alfo.  But  as  in  the  KingU 
Bencby  if  the  defendant  was  to  be  found  in  that  county 
where  the  court  happened  to  be  fitting,  the  flrft  procefs  rf 
hill  was  fufiicient ;  fo  in  the  Common  Plaas,  if  he  could  b« 
caught  in  the  county  in  which  the  a<Stion  arofe,  or  the 
pLuAtiff  intended  te  try  it,  a  cmtmon  capias  in  all  cafes 
iufgccd. 

It  ought  here  to  be  remarked  by  the  Student,  diat  as  a 
plaintiff  C9uld  not  formerly  have  fued  out  a  capias^  but  into 

F  St  that 
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that  wcounty  in  which  his  caufe  of  a&ion  arofe,  and  inta 
which  the  original  writ  had  ifliied  and  was  returned,  the 
Intent  of  the  tcjlatum  writ  was  to  enable  the  plaintiff  to  fol- 
low him  into  any  other  county,  and  arreft  him,  there  with- 
The  indulgence  allowed  plaintiffs  of  fuing  out  the  tcjlatum 
^writ  at  the  firft,  was  often  the  occafion  of  great  inconve- 
nience, prejudice,  and  cxpcnce  to  defendants  ;  as  if  the 
plaintiff  intended  to  try  his  a£tion  in  Norfolk^  and  the  de- 
fendant refided  at  a  great  diftance,  for  inftance,  in  Devon-- 
Jhirgy  the  plaintiff  would  fue  out  his  teflatum  writ  into  De- 
vonjhire^  upon  the  fuppofition  that  tne  defendant  had  fled 
there,  and  then  get  his  original  writ  and  capias  thereon  re- 
turned as  in  Norfolk  to  warrant  his  proceedings.  By  this 
practice,  the  defcnufmt  w^as  put  to  the  ncceffity  of  carrying 
his  witneffcs,  if  the  caufe  was  to  be  tried,  from*  Devon/hire 
into  Norfolk^  which  Certainly  wa<»  a  great  hardlhip  upon 
him,  and  attended  with  no  inconfiderable  expence.  But 
the  Courts,  to  remedy  fuch  inconvenience,  hit  upon  a  me- 
thod for  the  defendant  to  have  the  caufe  tried  in  the  county 
where  it  aftually  arofe,  by  giving  him  leave  to  move  the 
Court  to  change  the  *venue^  upon  ah  affidavit  made  that 
the  caufe  of  adlion,  if  any,  arofe  in  Devonflnre  and  not  in 
Norfolk.  On  fuch  a  motion  it  will,  to  this  day,  be  accord- 
ingly changed  if  no  caufe  can  be  fhewn  to  the  contrary;  and 
it  cannot  afterwards  be  brought  back  by  the -^plaintiff,  unle($ 
he  will  undertake  to  give  evidence  of  the  matter  in  iffue  in 
that  county  in  which  he  has  laid  it.  ,  But  if  he  will  fo  under- 
take, whereby  he  retains  the  venue  where  he  had  laid  it,  and 
at  the  trial  afterwards  fails  in  giving  fuch  evidence  there,  he 
murt  be  nonfuited^  though  the  Jury  give  him  a  verdidl  on  the 
merits  f. 

T*he  praflice  of  changing  the  vmue  in  perfonal  anions, 
for  real  and  mixt  aftion  muft  fiiR  be  laid  in  their  pro- 
per .counties,  [though  in  local  aiSlions  the  Court  will 
change  the  venue  upon  application,  if  it  appears  that  a 
fair  and  impartial  trial  cannot  be  had]  arofe  from  the  con- 
ftruclion  put  upon  the  ftatute  6  of  Richard  the  fecondy  Jiat.  i. 
f  •  2.  which,  *'  To  the  intent  that  all  writs  of  debt  and  ac- 
"  compt,  and  all  other  fuch  aftions  be  from  thencefortli 
*'  taken  in  their  counties,  and  diredled  to  the  Sheriffs  of  the 
*^  counties  where  the  contrails  of  the  fame  did  rife,  Oa- 

f  YiAtpoft  in  what  aclions,  and  in  what  manner,  the  'veeuc 
ttiay  be  charged,  under  title  Venue,  page  1 16.  of  this  volume. 

t  zBlacl^f,  Rep.  lo^i. 
-  •      .  '  •     "  DAINS, 
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•*  DAiNS,  That  if  from  thenceforth  in  pleas  upon  the 
**  fame  writ,  it  fliould  be  declared  that  the  contradt  was 
*^  made  in  another  county  than  is  contained  in  the  original 
"  writ^  that  then  incontinently  the  fame  ihould  be  utterly 
**  abated/'  As,  by  thi's  ftatute,  the  writ  was  to  be  abated, 
if  the  plaintiff  declared  in  a  different  county  than  that  menr 
tioned*  in  the  writ,  it  was  conftrued  to  ^ive  tlie  Court  a 
power  alfo,  if  the  plaintiff  wilfully  laid  his  a6lIon  in  another 
county  than  where  it  arofe,  of  compelling  him  to  t^  it  in 
the  county  in  which  he  ought  to  have  laid  it.  And  rather 
than  abate  the  writ  in  fuch  cafe,  which  would  have  tend- 
ed only  to  the  delay  of  julHce  and  encreafe  of  cxpence  to  the. 
parties,  the  Courts  thought,  that  changing  the  *  venue  if  the 
defendant  requefled  it^  was  the  likelieft  method  of  prevent- 
ing both.  But  in  cafes  of  felony,  the  trial,  by  the  common 
law,  Ihall  be  always  in  the  fame  place  where  the  offence 
was,  and  fhall  not  be  fuppofed  in  any  other  place ;  for  in  all 
criminal  cafes,  the  rule  holds  to  this  day,  ubi  quis  delinquity  ibi 
punietur.  ■  In  order,  however,  that  there  fhould  be  little  or  no 
neceffity  for  applications  to  change  the  venue  in  civil  cafes, 
attornies  were  prohibited  under  heavy  peitalties^  from  know- 
ingly laying  actions  out  of  their  proper  counties,  by  feveral 
rules  made  in  the  refpedlive  Courts,  during  the  reign  of 
^uten  Elizabeth  J  and  the  protedlorate  of  Oliver  Cromwell, 


Chapter   the   Eleventh; 

Of  Ibe  old  Rules  of  Court  with  reJpeSl  to  putting  in 
Bail  to  the  AElion, 

WHEN  the  court  of  King^s  Bench  had  obtained  cog- 
nizance of  perfonal  a£tions,  cither  by  procuring  the 
original  writ  to  be  made  returnable  there,  or  elie  by  conniving 
at  the  plaintiff's  declaring  in  debty  covenant ^  or  the  like  civil 
a4^ion,  when  the  defendant  was  arrefled  by  the  procefs  of 
hiU  or  latitat^  a  rule  was  made  to  regulate  the  putting  in 
jpecial  bail  to  the  adion.  If  the  plaintiff  profccuted  for  a 
debt,  or  damages,  under  twenty  pounds,   common  bail  was 


•  The  pradice  of  changing  the  *venue  is  faid  to  have  began  in 
the  time  of  James  tbe^Firft,  z  Salk,  670.  and  vide  .2  Slackj.  Ref. 
iQ^i,  wl»ere  the  pradice  is  fully  explained. 

Y  -I  fuffici  > 
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fufficient ;  but  if  his  (kinand  or  damage  exceetied  that  iuii^ 
ffecial  baily  according  to  the  amount  thereof,  was  rcquiccA 
from  the  defendant  when  brought  into  court.  A  ruJc  to  th^^ 
like  efFeS  was  alfo  maJe  in  the  Common  PleaxySLS  appe^vrs  by 
the  Compleat  Attorney,  fol.  45,  printed  ir>  1676  ;>where  it  i% 
faid,  "  That  if  the  defendant  be  arretted  by  meihe  proccfs^. 
**  as  capiasy  aliasy  or  pluries^  and  the  plaintifF  boldeth  him. 
*♦  not  fufilcient  to  pay  the  debt  or  dainages  coatained  in  the 
**  writ,  the  fame  amounting  to  twenty  pounds  or  upwards  y 
*•  in  this  cafe  the  plaintiff,  upon  the  return  of  the  writ*  by 
**-  by  entering  a  ne  redpiatitr  with  the  filazery  out  of  whole 
**  office  the  capias  iflued,  may  crave  fpqcial  bail  to  be  put  in 
**  to  his  aftion  before  fome  J  udge  of  the  court."  And  it 
appears,  that  where  a  nc  reclpiat'ur  was  entered  to  the  intent 
to  have  fpecial  bail  to  the  ac:i:ion,  it  was* irregular  in  the  de- 
fendant's attorney  to  file  his  warrant  of  attorney^  till  fuch  fpe- 
cial  bail  was  put  in  and  allowed  by  the  court.  And  whea 
the  capias  had  become  the  firft  procefs  in  civil  adions,  as  no 
certain  debt  or  demand  was  expreffed  in  it,  but  only  mention 
made  of  a  trefpafs  generally,,  if  the  plaintiff  entered  a  ne  re- 
cipiatur  in  order  to  |iav(?  fpecial  bail,  it  was  ufual  for  the  de- 
fendant to  fummon  him  before  a  Judge,  to  make  him  ftate 
hJs  true  eaufe  of  action.  And  that  being  done,  the  Judge 
ufecthis  difcretion  in  allowing  of  c^otw<?^  ex  fpecial  baily  as  the 
nature  of  the  cafe  or  importance  of  the  aftion  feemed  to  re- 
quire. From  twenty  pounds^  as  the  value  of  money  dccreafed, 
it  k\lti^t4»-p^nds'  in  both^  cowt»  ;  fo  thfit  imlefe  the  plam- 
tiff  could  fatisfy  the  court,  or  one  of  its  Judges,  that  his  caufe 
of  a&ion  amounted  to  ten  pounds  and  upwacds^  common  bail 
was  fufficient/ 


Charteb.   t»  e'T  W  £L  ?T  Hi. 

Of  tbC'  jiU^raUon  eccafimid  in  lAe  Frocejs  of  the 
Courts  ly  tbe  Stilt.  13  Char.  2.  Stat.  2.  eh.  2. 

THE  ftatuto  2^:'of  Henry  6»  c.  29*  made  in  affirmance 
of  the  common  law^  ^nd*  whicK  gav«  defendants  the 
liberty  of  tendering  bail  to  the  Sheriff  when  arretted  for  any 
caofe  of  adion  agaihft  tJicm,  did  not  give  that  relief  which 
the  Legiihture  evidently  injtended  ta  affoxid.  Ftte  it  was  ftHl 
ju)  tb^  powei:  of.  the  plaij^ff  to  lay  his  damages,  in.the  writ 
(o  a  cpniiderable  amotmt^  iidbs^  he  had  little  oT'  no- caufe  of 

com-% 
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cdmplaint.  And  as  the  Sheriff,  for  hi9  own  fecurity,  upon 
ndeaiing  the  defendant  from  prifon,  required  the  furcties  in' 
the  bond  Co  ftipulatc  for  paymervt  of  double  the  fum  expreffed 
in  the  writ,  in  cafe  of  default,  defendants  frequently  fufFcred 
imprisonment  till  the  return-day,  by  reafon  of  their  inability 
to  procure  friends  to  engage  for  them  under  fo  large  a  penalty 
as  the  (heriff  required.  The  taking  out  procefs  to  arrcft  a 
peribn,  and  marking  it  to  a  large  amount,  became  alfo  an 
excellent  engine  for  the  emplovment  of  malice*  And  it  was 
often  feen  that  men  were  arrerted  for  large  debts,  which  they 
had  never  incurred,  and  by  procefs  in  tlie  names  of  perfons 
with  whom  they  never  had  any  dealings.  Thcfc  flagrant 
abiifes^  fo  fevercly  felt  by  individuals,  and  fo  loudly  com- 
plained of  by  the  publick,  called  forth  the  JIaiute  i-^th  of 
Charles  thefecond^  which  is  entitled,  "  An  aft  for  prevcn- 
*•  tion  of  vexations  and  oppreffions  by  arrefts,  and  of  de- 
"  lays  in  fuits  in  law/'  and  which,  after  reciting,  **  That 
•*  by  the  ancient  and  fundamental  laws  of  this  realm,  in  cafe 
**  v^ere  any  perfon  is  fucd,  impleaded,  or  arretted,  by  any 
**  writ,  bill,  or  proceft,  iffuing  out  of  any  of  his  Majefty^'s 
**  courts  of  record  at  JVeJiminfier  in  any  common  plea,  at  the 
^  fuit  of  any  common  perfon,  the  true  caufe  of  action  ouglit 
**  to  be  fet  rorth  and  particularly  exprcfled  in  iiich  writ,  bill, 
**  or  procefs,  whereby  the  defendant  may  have  certain  know- 
**  ledge  of  the  caufe  of  the  fuit ;  and  the  officer  who  fliall 
**  execute  fuch  writ,  bill,  or  procefs,  may  know  how  to  take 
**  fecurity  for  ther  appearance  of  the  defendant  to  the  fame, 
"  and  the  fureties  for  fuch  appearance  may  rightly  under- 
**  ftand  for  what  caufe  they  became  engaged;,  and  whereas 
**  there  is  great  complaint  of  the  people  of  this  realm, 
"  that,  for  divers  years  now  laft  paft,  very  many  of  his 
"  Mfljefty's  goods  (ubjefts  have  been  arretted  ujpon  general 
"  writs  of  trefpafs,  quare  claufumfregii^  bills  ot  Middhfex^ 
**  latitats^  and  other  like  writs,  iflCued  out  of  the  courts  of 
**  the  King's  Benchf  and  Common  Pleas,  not  cxpreifing 
"  any  particular  or  certain  caufe  of  a£tion,  and  thereupori 

*  kept  prifoners  for  a  long  time  for  want  of  bail,  bonds  with 
**  fttreties  for  appearances  having  been  demanded  in  fo  great 
*•  fums,  that  few  or  none  have  dared  to  be  fecurity  for  the 
"  appearances  of  fuch  perfons  fo  arretted  and  imprifoned, 
^  although  in  truth  there  hath  been  little  or  no  caufe  of 
•*  aftion;  and  oftentimes  there  are  no  fuch  perfons  who 
•*  are  named  plaintiffs,  but  thofe  arrefts  have  been  many 
"  times  procured  by  malicious  perfons,  to  vex  and  oppreis 
•*  the  defendants,  or  to  force  from  them  unrcafonablc  and 
"  unjuft  compofitions  for  obtaining  their  liberty ;  and  by 

•  fuch  evil  pradiccs  many  hare  been*  and  arc  daily  undone, 
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**  and  deflroyed  in  their  eftates,  without  poffibility  of  havn 
**  ing  reparation,    the   adtors    employed  in  fuch  prafticca- 
*f  having  been  (for  the  mpft  part)  poor  and  lurking  perfons, 
<*  and  their  adings  fo  fecrct,  that  it  hath  been  found  ve/y 
^}  difficult    to    make    true   difcovefics  or   prpof  thereof:" 
OrdainS)  "  That  no  perfon  whofhall  happen  to  be  arretted 
"  by  any    Sheriff,    Unuer-fherifF,    Coroner,    Steward,    or 
"  Bailiff  of  any  franchife   or  liberty,  or  by  any  other  Of- 
*'  ficer,  ^  Minirter,    Under-bailifF,    or    Perfon    whatfoever, 
**  within  this  realm,  having,    or  pretending  to  have,  au- 
**  thority  or  warrant  in  that  behalf,  by  force  or  colour  oP 
**  any  wfit,  bill,    or  procefs,    iliuing  or  to  be  iffuing  out 
"  of  his  Majefty's  faid  courts   of  the    King's  Bench  and 
**  Common  Pleas,  or  either  .of  them,  in  which  faid  writy 
*'  biUf    or  procefs,    the  certainty  and  true  caufe   of  action  is 
*'  not    exprejfed  particularly,   and    for  which  the  defendant 
f'  in  fuch  writ,  bill,  or  procefs  named,  is  bailable  by  the 
^*  flatute  in  that  behalf  made  in  the  three  and  twentieth 
*'  year  of  the  reign  of  the  late  King  Henry  the  fixth,  fhall 
*'  be  forced  or  compelled  to  give  fecurity,  or  to  enter  into 
V  bond  with  fureties  for  the  appearance  of  fuch  perfon  fo 
f*  arrcftcd,  at  the  day  and  place  in  the  faid  writ,  bill,  or 
**  procefs,  fpccified  or  contained,  in  any  penalty  or  fum  or 
**  lumiS  of  money,  not  exceeding  the  fum  oi  forty  pounds  of 
**  lawful  money  of  England  to  be  conditioned  for  fuch  ap- 
*'  pearance  :   and  that  all   Sheriffs,  and  other  ofHcers  and 
f'  minifters '  aforefaid,  fhall  let  to  bail  and  deliver  out  of 
^'  prifon,  and  from  their  and  every  of  tlieir  cuftodies  refpec- 
**  tivclv,  every  perfon  whatfoever  by  tjiem-dr  any  of  them 
''  arrefted  upon  any  fuch  writ,  bill,  or  procefs,  wherein  the    , 
f '  certainty  and  true  caufe  of  a^ion  is  not  particularly  expreffed^ 
f*  upon  fecurity  in  the  fum  oi  forty  pounds,  and  no  more^ 
*'  given  for  appearance." 

This  beneficial  ftatute,  without  any  fuch  intent  in  the 
makers  of  it,  had  like  to  have  taken  from  the  court  of 
King's  Bench,  all  its  acquired  jurifdidljon  over  adlions  and 
civil  injuries  not  cornmitted  with  force,  profecuted  by  their 
procefs  of  bill  or  latitat,  which  prefuppofes  a  bill.  For  if  wo 
remember,  the  bill  of  MiddUfex  or  other  county  where  the 
court  was,  [the  original  procefs  of  the  King's  Bench"]  was  cal- 
culated only  for  trefpajis^  and  civil  injuries  conjtra  pacem  which 
favoured  of  a  criminal  nature ;  and  not  for  debt,  breach  of 
contract  or  the  like ;  of  which  this  court  afTumed  to  hold  plea, 
by  confequence  only  of  the  defendant's  being  in  the  cuftody  of 
their  marfhaU  And  as  this  ftatute  required  the  real  caufe  of 
a<2ion  to  be  exprefTed  in  the  writ,  by  which  the  defendant 

was 
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WAS  to  be  arretted,  (if  be  was  to  be  held  to  bail  for  more  than 
40I.)  there  woijd  have  been  an  end  of  their  inveftigation 
of  civil  anions  of  any  amount,  if  the  court  had  not  hit  upon 
the  following  expedient  to  fave  their  affumed  junfdidHon 
frDm  being  overthrown  and  deftrpyed. 

To  their  bill  or  latitat  commanding  the  fljerifF  to  arreft  the 
defendant  to  anfwer  the  plaintiiF  in  a  plea  of  trefpafs^  (P^^ 
vided  the  caufe  of  a£^ion  warranted  the  holding  to  bail  in 
above  40I.)  they  inferted  an  ac  etiam  claufe,  fpecifying  the- 
true  caufe  of  a<^on,  in  this  manner :  *'  And  alfo,  to  a  bill  of 
*'  the  (aid  4*  B*  for  one  hundred  pounds  of  debt  (or  as  the 
"  cafe  happened  to  be)  according  to  the  cuftom  of  the  court 
"  of  our  lord  the  Jtingy  before  the  king  himfelf  to  be  exhibited^ 
"  and  that  he  have  then  there  this,  &<:/*  as  the  cafe  was. 
By  this  device  the  ftatute  was  complied  with,  as  the  true 
(:aufe  of  action  was  expreffed  in  the  procefs  to  warrant  tho 
defendant's  infifling  upon  bail  to  zhove  forty  pounds^  and  the 
court  A  ill  retained  its  jurifdidlion,  as  the  civil  matter  was 
fuggefted  to  be  only  a  collateral  charge,  and  not  the  caufe 
of  aftion  for  which  the  arreft  was  made — which  was  ftill  the 
ir£jpafs  fuppofed  to  have  been  committed^  of  which  the  court 
iegally  ^ad  cogmpSLfiQ^, 

This  curious  device  to  retain  their  ufurped  jurifdi£Hon 
over  civil  actions^  which,  if  not  fuggefted,  was  certaiidy 
connived  aj  by  Sir  John  Keelynge^  the  then  Chief  Juftice  of 
the  King's  Benchj  occafioned  a  ftrong  remonttrance  from 
Sir  John  Faughan^  the  then  Chief  Juftice  of  the  Common- 
Pleas.  For  the  judges  and  ofl5cers  of  the  latter  flattered 
themfelvcs  upon  the  paffing  of  this  aft  of  Charles  thefecond, 
that  the  cognizance  of  all  civil  matters  would  again  revert 
folcly  to  their  court  5  the  true  intent  of  the  aft  being,  as 
they  contended,  that  there  ftiould  be  a  proper  original  writ 
ixti  out  at  the  commencement  of  the  fuit,  in  all  aftions 
haikUey  and  that  the  true  caufe  of  aftion  fhould  be  inferted 
in  it,  and  its  fubfequent  procefs.  And  that  the  King's  Bench 
muft  of  neceflity  relinqilifli  their  ufurpation  over  civil  aftions 
not  amounting  to  a  trefpafs ;  becaufe  their  procefe-  of  bill 
which  was  foiinded  on  their  original  jurifdiftion  over  injuries 
committed  contra  paceni^  was  calculated  only  for  fuch  as  were 
denominated  trefpajfes*  Sir  John  Vougban  frequently  endea-» 
voured  to  diffuade  Sir  John  Keelynge  from  the  ufe  of  thefe 
oc  etian^rin  his  Court,  urging,  that  they  were  not  only  in 
(ace  jSf  the  ftatute,  .but  founded  on  an  allegation,  v^z- 
"  fecundum  confuetudinem  curia^^  which  was  falfe,  and  coht 
P^ary  to  law,  as  there  was  no  fuch  cuftom  to  warrant  them. 
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Bm  octivithftajidEng  aU  that  Sir  Jghn  f^augban  c6\M  toLf 
againft  the  ufe  of  them,  the  Chief  Juftice  of  the  King's 
Seocli,  though  without  x  ffliado^vr  of  aLrgument,  wag  obfti^ 
naicl^  determined  not  to  furrender  up  the  ufurped  jurifdic^ 
tion  of  his  Court.  At  laft,  however,  it  was  agreed  betweert 
the  two  Chiefs  todifcufs  the  matter  before  Sir  Matthrw  HaUy 
tbtfn  Lord  Chief  Baron  of  the  Exchequer,  who  Oiould  pre- 
fide  as  Moderator  between  them*  This  reference  turned 
o«t  very  fortunate  for  the  Chief  Juftice  of  the  King's  Bench^ 
far  his  opponent,  in  his  declamation  againft  the  unwarrant- 
able ufe  of  thefe  a€  $ti/im*Sj  happening  to  go  too  far  for  his 
purpofe,  in  contending  that  the  cognizance  of  aU  civil aSf ions 
cf  right  belonged  to  the  Cammin  Pleas  only.  Sic  Afattkew 
perceived  that  fuch  argument  aimed  as  well  at  overthrowing 
the  ufiirpations  of  the  Exchequer^  as  of  die  King^s  Bench  ; 
and  that,  if  the  Common  Pfeas^  re-aflumed  its  original  jurif- 
didion,  and  the  ancient  boundaries  were  a^ain  let  up  be- 
tween the  Courts,  and  neither  the  King's  Bench  nor  the  Ex» 
dbsfuer  were  to  interfere  in  perfonal  actions  between  fubjeA 
and  fubjedt^  the  Common  Pleas  would  (bine  with  all  its  former 
^lendour,  and  leave  the  other  Courts  with  little  or  no  btifi- 
fincis  to  engage  their  attention.  Sir  Matthew  therefore 
begged  to  decline  the  umpirage,  and  left  the  two  Chief 
Juftices  to  fettle  their  difference  *. 

It  happened  not  long  after  that  Sir  J^hn  Faughan  diecP, 
die  (fifputc  not  being  ended,  and  Sir  Francis  Norths  who 
Ibccsecfed  him  in  the  Common  PUas^  being  unwilling  to  re- 
new the  fuhjcA  with  the  Chief  Juftice  of  the  King's  Bcnch^ 
made  an  order  for  the  allowance  of  a  claufe  of  ac  etiam^ 
ihnilai  to  that  of  the  King*s  Bench^  in  the  writ  of  capias 
fuar0  claufum  frigit^  (the  coiTHnon  procefe  of  his  court)  ia 
cafes  where  it  was  intended  to  arreft  the  defendant,  and  holdf 
him  to  bail.  And  this  continues  to  be  the  pra<Slice  at  this 
day,,  in  perfonal  anions  where  the  plaintiff  does  not  proceed 
with  a  view  to  oudaw  the  defendant. — But  the  arreft  was^ne- 
verthelefs  authorised  by  the  cafias^  which  fuppofed  that  the 
defendant  had  broken  the  plainti^'s  clofe  vi  iS  armisy  and 
the  engrafting  of  the  claufe  of  ac  etiam  was  only  to  fhew  the 
true  cavfe  of  adlion,  and  point  out  to  the  SherrfF  in  obedi- 
ence to  the  ftatate,  to  what  greater  amount  thzn  forty  pounds 
he  might  infift  upon  the  bail's  being  liable. 


*  Fide  af  fhort  account  of  this  difptite  in  aft  old  book,  pub- 
UGaiod  J.  D.  1683^  entitled  **  i.he  Qtrnpleat  SoUiciter." 
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Tim  foi&ke  of  fiung  out  the  cafias  as  the  foft  pfocers, 
»  aoC  Qoly  the  means  of  a  ^aintitt 'aoften  getting  bis  debif 
tile  foonef ,  bu£  aUb  prevented  that  unaeceffiuy  delay  and  great 
expcDce  which  in  old  times  attended  the  finng  out  zfpeciai 
srigiMl  wi^  other  procefe  thereon  adapted  to  the  plaintifF'a 
poiticidar  cafe.  So  that  the  origimd  writs  which  formerljr 
iiFued,  and  are  now  fuppofed  to  tfllie  out  of  Chancery  at  the 
fuft»  t0>give  the  court  its  juciidi^lion)  became  nothing  more 
than  mere  blank  forms  of  the  writ  of  qiiare  clat^um  fregity 
made  rtfttirnable  in  tbe  Qmmm  Pleas ;  wkich  writs  are  now 
procured  at  the  end  of  the  term  from  the  curfitor,  and  often 
a&er  the  very  &iits  are  determined  which,  they  are  Aippofed 
to  have  givea  life  to>  aud  filed  ia  the  office  of  die  cu/?os 
treviwa  at  ^filazer'^  letfure. 

In  confequence  alfo  of  this  ftatute  of  Q)arUs  theficondy  a 
rule  of  Court  was  made  in  the  Comfnon  Pleas  for  the  purpofe 
of  faving  cxpence  to  the  fuitors,  to  avoid  in  the  plaintiff's 
dec)arati<»>,  long  and  umieceflary  repetitions  of  the  original 
writ :  by  which  it  was  ordered  that  the  dechrations  in  adions 
of  trf/pafs^  eafiy  ice,  other  than  dekty  fhould  not  repeat  the 
mginat  writ^  bet  only  the  nature  of  the  action.  Inftead 
tkercfere  of  fpreadihg  the  writ  before  the  phintifF  counted 
upon  it  in  his  dieclaration,  the  nature  of  the  adion  was  men- 
tioned in  this  manner :  *'  Berkfiiriy  C,  Z>.  late  of  Abingdon^ 
in  the  fiiid  county,  yeoman,  was  attached  to  anfwer  A.  o,  in 
^flea  ef  frejpetfi  on  the  cefe^  &c.  And  whereupon  the  faid 
A,  by     ■  his  attorney  complains,  that  whereas  (and  fo 

on  with  the  declaration/*)  Thus,  after  having  ftated  the 
nature  of /the  adtion,  fupplying  the  recital  of  me  fuppofed 
anginal  by  this  comprehcnfive  **  fai*r."  But  in  cafe  of  a  real 
trefpafs  it  muft  be  remembered,  as  the  writ  is  no  other  than 
a  mere  general  claufumfregit^  it  continues  to  be  the  pradice 
for  the  ptaintiff  to  expofe  it  in  his  declaration.  And  hence 
it  is,  tittt  in  trcfpafe  by  originaly  though  the  charge  is  not 
pofithrely  alledged  in  the  declaration,  but  is  fct  out  by  way  of 
recitd  with  a  quod  cum,  yet  it  is  cured  by  verdi^y  and  even 
well  enough  on  z  fiecial  demurrer ;  becaufe  in  fuch  aAion  by 
ordinal  the  writ  is  fet  out.  But  in  trefpafs  by  WiT^it  is  other- 
wife,  and  a  quod  cum  fcems  ill,  even  after  a  verdi£i.  And  in 
fuch.  cafe  iLqteofe  is  worfe  than  a  quod  cum^  for  (pmre  is  not 
pofitive,  bueintwrogatory*. 


^  Vide  L.  Raym.  1413.   i  &tra.  681.  and  2  Wilf^  203. 
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The  word  ahathei  is  ufcd  in  the  plaintiff's  deckfation, 
when  the  adlion  founds  only  in  damages^  bccaufe  adions  for 
damages  were  formerly  and  are  flill  fuppofed  to  be  commenced 
by  the  original  writ  of  pone^  or  ft  te  fecerit  fecurum,  which 
we  have  feen  at  once  commanded  the  flieriff,  when  the  plain- 
tiff had  found  him  pledges  fpr  profecution,  to  put  by  or  atiacb^ 
the  defendant  by  his  gages  and  pled^es^  in  order  to  enforce  his 
appearance.  But  in  real  anions j  and  in  all  adions  of  dehty 
covenant^  annuity^  and  the  like,  [although  the  capias  was  al- 
lowed by  flatute  as  ^  procefs  in  thefe  latter  to  bring  the  de- 
fendant into  court]  it  ilill  continues  to  be  faid  in  tihe  plain- 
tiff's declaration,  that  the  defendant  vf2i%  fummoned :  as  if  the 
Precipe  quod  reddat  had  been  actually  fued  out  in  the  firft  in- 
ftance,  and  the  defendant  thereupon  properly  fummoned. 
For  when  the  capias  came  to  be  ufed  in  perfonal  aftions  as 
the  firft  procefs,  they  made  out  the  original  writ  returnable 
the  fame  term  in  which  the  defendant  appeared ;  or  if  the 
fuit  was  by  fpccial  original  they  made  the  defendant  file  his 
warrant  of  attorney,  in  .the  fame  term  in  which  he  really 
appeared.  Hence,  no  notice  whatever  was  taken  of  the 
mejne  procefs  upon  tJie  roll,  as  formerly ;  ♦  but,  the  declara- 
tion began  with  ftatlng  that  the  defendant  was  fummoned  as 
he  was  fuppofed  to  have  been.  And  though  a  return  of 
non  ejt  inventus  appeared  on  the  original^  which  was  neceffary 
to  entitle  the  pJaintifF  to  fue  out  a  capias  to  arreft  the  defend- 
ant, yet,  as  the  defendant  filed  his  appearance  as  of  the  term 
in  which  the  original  wzs  returnable,  it  warranted  the  recital 
that  he  vfzs  fummoned.  Nor  is  the  return  of  non  eft  inventus 
to  the  writ  cpntrary  to  the  declaration,  for  though  the  de- 
fendant migh).  not  be  found  in  that  county  where  the  writ 
was  diredled,  yet  he  might  have  had  notice  and  appeared  ac- 
cording to  the  fummon^. 

It  will  be  proper  here  to  take  fome  notice  of  the  fines  for- 
merly payable  by  the  fuitors  in  the  fuperior  courts,  and  of 
thofc  /iKes  which  continue  to  this  day  to  be  exa£bed  from 
them  by  the  crown.  AW  fines  and  amerciaments  (fays  Bra£fon) 
belong,  to  tne  King,  2lS  fines  upon  original  writs,  and  fines 
pro  licentia  concordandi :  and  the  reafon  is,  becaufe  courts  of 
ji^flice  are  fupported  at  his  charge;  and  wherever  the  Uw 
puts  the  King  to  any  charge  for  the  fupport  and  prote6Hon 
of  his  people,  it  provides  him  money  for  that  purpofe, 
which  is  called  ve^igal judiciorum.     Fines  were  originally  of 


•  cm.  Hift.  C.P.  120,  V 
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fevcral  forts  *.  Some  in  nature  of  an  exaftioh  by  Ac  King, 
tipon  giving  leave  to  a  fubje£^  to  profecute  a  fait  in  his  fu- 
perior  courts ;  others  in  nature  of  a  penalty  fet  on;  offenders 
after  conviction,  and  on  plaintiffs  failing  in  their  foits-^i-on 
parties  making  falfe  claims — or  for  fraud  and  deceit  to  the 
'court — for  vexation  under  colour  of  law -^ for  contempt 
againft  the  king's  writs  or  ftatutes.  Others  again  m  nature 
of  an  impofition  fet  by  the  court  on  the  fuitors,  with  a  view 
to  enforce  plainnefs  and  perfpicuity  in  pleadings.  Thefe 
latter  were  impofipd  even  in  the  inferior  courts^  tiH  the  fta- 
tute  of  t  Marlbridge^  provided  ^^  that  neither  in  the  circuit 
'*  ofjuftices,  nor  in  counties,  hundreds,  and  courts-baron^ 
^^  any  fines  (hall  be  taken  of  any  man  pro  pulchr^  placitanda^ 
"  or  heaupUading."  Which  ftatute  was.  further  enforced^ 
and  made  to  extend  to  the  fuperior  courts  alio,  by  the  ftatu^ 
IVeflmlnJler  the  Firjt  t .  But  the  former  fpecies.  of  fimes  hav€ 
been  fuffered  to  coixtinue.  And  they  were  formerly  of 
money,  or  other  things,  as  inoney  was  exceedingly  fcarce. 
Sir  Matthew  Hale  gives  an  inftance  of  a  fine,  paid  :at  the^ 
commencement  of  a  fuit  between  the  men  of  Tarmontf)  and 
HaJlingSy  in  the  reign  of  King  Johny  in  thefe 'words, 
"  afferunt  domino  tres  palfredos^  ^  Jex  afterias  ndrenfesj  ad 
"  inquijitionem  habendam  per  UgaUs^  &c."  which  yM^  ap- 
pears to  have  been  of  .three  ftate  horfes,  or  pacing  nags  for 
the  King,  and  fix  longr^bilVd  herons  or^grjets.  So  .exorbitant 
were  xht  fines  upon  original  writs,  exaftedfrom  the;fubjc£k 
in  the  reign  of  this  King,  whofe  misfortune  it  was  not  to 
know  in  what  manner  tp  ufe  his  prerogative,  that  they  made 
one  amongft  the  many  complaints  of  the  times,  and  feems  to 
have  occafioned  the  44th  article  in  the  great  Charter ; 
wherein  the  Sovereign,  exprefsly  ftipulated  in  thefe.  words, 
**  nuUi  vendemusj  nulli  hegabhnus^  nulli  differemus  juflitiam 
"  vel  re£Jum.'' .  But  notwithflanding  this  concei&on,  fines 
did  not  ceafe  to  be  required  from  the  fubjeA|  upon  obtain** 
•  ing  leave  to  fue  in  the  King's  courts.  For  die  Sovereign's 
right  to  €X3L&  fines  in  fuch  cafes  was  not  «t  all  in  difpute. 


•  ride  8  Co,  Beecher's  Cafe. 

t  52  Hett.  3.  r.  II.  By  which  it  was  ena6led,  that  de  catera 
jmet  mm  eapimntur  pro  puichre-pfdcifando,  (i.  e.)  for  leave  to'ameni 
vicious  and  bad  pleadings ;  from  which  it  may  be  obferved,  that 
there  were  amendments  at  Common-ianju  ^  but  then  the  party 
was.  to  pay  a/«  for  leave  to  amend,  like  ^  fine  pro  licent'ia,  con-  • 
eardandi.  But  as  fuch/w  was  taken  away  by  this  ftatute,  the 
Judges  thought  it  reafonablc  that  the  party  ihould  pay  cofts  upon 
amendments. 

t  3  Ed^M,  I,  r.  8. 

.1  the 
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itbe  baross-.tsily  meoining  to  guard  bv  the  charter,  thstt  they 
(bould  hfireirfterbe  impofed  widi  moaenrtion ;  liaving  regard 
Co  the  importaAoe  of  the  adion  and  ability  of  the  party.  In 
coftfequance  therefore  iof  this  provifton  in  Magna  Charta^ 
the  paymeot  d[  fimt  was  put  on  a  regular  footings  and  as 
^Aey  were  reduced  to  a  certainty  inftead  of  being  ad  Rbititm 
vf  the  Sovereign  or  his  Chancellor,  and  not  fo  excei&v^ 
H8  before,  they  were  agreed  to  without  any  great  hefitation. 

WiA  ncgard  to  Ae  time  of  paying  lJie^«/,  and  of  whom 
it  flioaU  "be  exaded  in  civil  a^ons,  there  was  a  di{tin£Hon* 
"For  if  a  plaintiff  fued  for  a  A*f,  and  took  out  the  pracipi 
fttod  Ytddaty  he  paid  the  ''^  fine  immediately  to  the  Curfitor  in 
mmpertioit  to  his  demand.  And  here  tht  fine  could  be  taken 
^  firft,  the  plaiattiF  having  afcertatned  his  demand,  for 
wUch  the  Curfiur  could  eahly  apportion  the  fum  due  for 
ihtfine^  But  if  he  took  out  a  pone,  fK  fi  te  fecerit  fecurum^ 
with  a  vi^only  toiecover  a  iatisfaftion  m  gerieral,  the 
fint  coidd  ]|ot  be  taken  at  the  firft ;  becaufe  the  intervention 
of  a  jury  -^as^  neceffiiry  to  afcertain  the  plaintifPs  demand. 
And  «s  dns'wais  the  proper  writ  for  irefpajfesy  and  confe- 
quential  iiijuries  arifing  from  the  negled:  or  deceit  of  the 
defendant,  hi  was  to  pay  it,  and  the  amount  of  it  was  to 
be  regulated  by  the  damages  given  in  the  jud^ent ;  and  an 
award  of  the  writ  of  cupiatur  pro  fine  in  fucn  cafes  was  en- 
tered up  after  the  judgment,  in  this  manner,  "  W  pradi£fus 
^  dtfiaUme  capimur.**  Afimilar  entry  was  alfo  made,  and 
a  lin  writ  ifiued,  in  ail  cafes  after  a  judgment  in  the  Klng^s 
Bench  in  a  fuit  Acre  bv  *///,  which  was  the  procefs  of  that 
^ourt  for  tt^paffety  ana  fuch  like  iiSijuries  committed  contra 
p0ce0i^  for  which  afifte  was  always  payable. 

From  the  natvne  of  thefe  finesy  and  manner  of  taking 
them^  arofe  the  joinder  in  a^hn^  as  it  is  termed  in  our  hw 
books.  For  all  matters  of  debt,  which  the  piaintiiF  had 
agaioft  the  defendant,  could  be  put  in  one  and  the  fame 
writ,  becaufe  the  fine  cojuld  be  taken  at  once  by  the  Cur^ 
fitor  upon  making  out  the  writ.  But  the  plaintiff  could  not 
fue  for  a  debt,  or  fpecific  demand,  and  a  trefpafs  ot  other 


•  Ina/rwrt^^foradebt,  if  it  amounted  to  60  marks,  /.  /.  J, 

».f.  40 1.— he  paid  a  noble        -    .      -        -  o     6S 

If  to  ioomarks---a  noble  and  a  half      -        •  ^  10  o 

If  to  150  marks — a  mark             -              -  o  13  4 

If  to  zoo  tnarks---a  mark  and  a  half        -         -  100 

And  for  c\txy  100  marks  Aore— -a  noble         *  068 

confequential 
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cenfequential  injury,  by- one  and  the  fame  iwit;  becaufe. 
ike  fine  (or  i9ie  ddi  was  payable  at  firft  by  himfeif,  and  for 
the  trejpafii  after  tlic  fuit  was  xietCTinined,  by  the  defendant  r 
the  amount  whcre<rf  could  not  be  known  till  rt  was  impofei 
by  the  court,  uid  the  court  could  not  impofe  it  till  a  jury 
had  afcertaii^  what  danr^age,  injury,  or  vexation  the  pkin— 
tiff*  had  fuftalned.  Bcfides.,die  judgments  in  debt  and  in 
trefpcfs  were  different ;  for  after  a  recovery  in  an  adiion  of 
deot,  there  was  alfo  a  judgment  qusd  Jit  in  mifiricordia^  for 
the  *  amerdamertty  which  was  to  be  affeered  in  the  county  ^ 
whereas  in  trefpafsy  after  the  recovery  of  damages,  there  wai 
a  judgment  quoa  capiatur  for  the  fine  to  the  crown.  Nor 
cmikl  trefpefs  and  trejpafs  9n  the  <a]€  be  joined  in  one  and  the 
fimie  wnt ;  bec^ufe,  as  the  firft  favoured  of  a  crtrmnal  na** 
ture^  there  was  2,  qu9d  copiatta^s  and  as  the  iaftwas  only  a 
civil  injury,  a  quUfit  in  mifericerdia  was  entered^ 

When  it  became  the  practice  for  plaindffs  in  perfonad 
adkms  immediatelv  to  foe  out  the  writ  of  caputs  quare  claw- 
jum  fregit^  in  oroer  to  arreft  the  deiendant,  and  thereby 
foener  compel  an  appearance,  which  was  the  prai5tice  long 
before  this  ftatute  of  Charks  thefec%nd^  they  av^ed  in  great 
meaAire  the  paying  of  the  fine  to  the  Crown.  For  upon  « 
tx^uii  refine  was  exadied ;  becaufe  the  writ  was  fuppofed  tD* 
imie  for-a  trefpafs^  thougfi  the  court  winked  at  a  plaintifPa 
declaring  in  deK^  c$venanty  or  the  like  adHon,  when  the  d&» 
fesdant  was  brought  into  court.  And  when  dtat  fbitutie  was 
made  requiring  the  true  caufe  of  a£Hon  to  be  exprellbd  in  the 
wnt  to  hold  tile  defendant  to  bail  in  dbove  forty  pounds  upon 
the  arreft,  the  plaintiff  hud  Aill  an  opportunity  of  avoiding 
^fine  upon  fuing  for  a  dehtj  (unlefs  he  intended  to  pro- 
ceed to  outlaw  the  defendant)  becaufe  he  could  fliew  his 
true  caufe  of  a<^ion  by  infciting  an  ac  etiam  claafe  'm2L  capias. 
And  though  in  fadl  a  debt^  or  other  matter  of  contnu5b^  was 
his  only  caufe  of  aftion,  yet  it  was  confidered  but  as  a  col- 
lateral charge,  for  the  defendant  was  in  fiction  of  law  ar- 


•  As  to  fines  and  mnerciaments^  and  when  and  by  whom  amer- 
cjaments  fhall  be  affe^red,  vide  Griefly^s  cafe,  8  C».— 'and  Beecher\ 
cafe,  ibid. 

If  the  defendant  was  a  Duke,  Marquis,  Earl,  Vifcount,  or 
Boron,  the  amercement  was  to  100  Jh'dlingSy  which  was  the 
grcateil  amercement ;  bat  if  he  was  a  gentleman  or  common 
peribn,  it  {t&^%  diat  it  was  affeered  in  proportion  to  the  nxturi 
of  the  demand  againft  him,  and  his  apparent  ability  to  pay  it. 
^\i^  6  C0.  45,  and  authorities  theise  cited  in  tke  margin. 

Tcfted 
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refted  for  a  treftafs  ;  and  the  ac  etlam  claufc  was  for  nothing- 
more  than  to  inew  the  true  caufe  pf  action,  and  point  out 
to  the  Sheriff  to  what  amount  he  might  infift  upon  bail. 
The  fine  therefore  was  only  paid  by  the  plaintiff'  when  he 
a£^aily  fued  out  a  pracipe  quod  refidat  for  a  dcht^  or  a  pnt^ 
dpi  for  a  fum  certain  upon  covenant  broken,  or  pone  for  a 
fum  certain  on  promife,  which  was  never  done,  nor  is  it  often 
done  at  tfiis  day,  unlefs  it  is  apprehei\ded  the  defendant  will 
be  litigious,  or  is  difficult  of  accefs,  and  has  property  which 
the  plaintiiF  can  reach  by  'proceeding  with  a  vieW  to  outlaw 
him. 

In  cafe  however  a  writ  of  error  fliould  be  brought  upon 
a  judgment  by  default  in  an  adlion  of  debt  profecuted  by  a 
common. ctf^f^^j  qUare  claufum  freglt^  or  a  capias  with  an  ac 
etiam  in  it,  the  plaintiff*,  if  he  would  protect  his  judgment, 
and  prevent  the  want  of  an  original  writ  from  being  affigned 
(or  error ^  miift  fue  out  a  real  original  writ  in  debtj  adapted 
to  the  action  he  profecuted  j  on  which  the  Gurjltor  will  then 
apportion  and  take  the  fine  from  him,  otherwife  the  judg- 
ment muft  be  reverfed ;  becaufe  it  would  appear  to  be  in 
debts  when  the  proctfs  was  for  a  trefpafs.  But  in  cafe  no 
writ  of  error  fhould  be  brought  on  fuch  judgment  by  default, 
then  the  plaintiff*  need  not  purchafe  any  fuch  original  writ^ 
and  confequently  the  fine  will  be  avoided.  Nor  need  he 
fuc  out  fuch  an  original  afterwards,  if  his  judgment  in  debt 
is  had  on  a  verdi^,  though  he  profecuted  the  adi on  by  a 
capias  only.  For  in  that  cafe,  fliouId  a  writ  of  error  be 
brought,  the  plaintiff'  can  call  to  his  aid  one  of  thofe  con- 
venient ftatutes  of  yeofails^  viz.  the  iSth  of  Elizabethj  r.  14. 
which  wiU  (if  the  want  of  form  be  the  only  objection)  pro- 
teft  his  judgment  obtained  on  a  verdict  againft  the  artillery 
of  Wejiminjier-hall^  and  not  fuff'er  the  Judges,  though  they 
had  never  fuch  inclination,  to  relieve  the  defendant  on  this 
ground  of  error.  But  (hould  an  ///  original  writ,  on  a  writ 
of  error  brought,  and  certiorari  awarded  to  the  court  below, 
be  certified  by  that  court  to  the  court  where  the  appeal  is 
made,  the  judgment  will  be  reverfed ;  but  not  if  they  (hould 
certify  there  was  no  original  at  all.  Becaufe  the  want  of  an 
original  writ,  after  a  verdift  has  been  obtained  in  the  caufe, 
is  cured  by  the  ftatutes  of  Jeofails ;  but  an  ill  original  is  not 
within  any  of  their  liberal  and  falutary  provifions. 

The  aftual  amerciament  of  the  defendant  after  a  judg- 
ment againft  him  in  deht^  covenant^  cafcy  znd  the  like  ac- 
tions, has  long  fince  been  difcontinued,  though  the  form  of 
awarding  the  writ  continues  in  the  entry  of  the  judgment 

to 
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to  Ais  day.  And  the  capiatur  fine  in  aftions  of  trefpafs^ 
eje^fjuntj  and  other  adtions  favouring  of  a  crhnlnal  nature^ 
as  it  was  oppreflive  to  poor  defendants  who  might  have  beeu 
Gutlawed  for  not  paying  it,  or,  if  ever  recovered,  being  feldom 
accounted  for  in  the  Exchequer^  was  taken  away  b v  the  fta- 
tute  5  W.  U  Mi  c.  12.  and  inftead  thereof  the  plaintiff  is 
dirc&d  to  pay  the  fum  of  6x.  8rf.  to  the  Mafler  or  Prothd- 
notary  at  the  time  of  figning  the  judgment,  which  Is  after- 
wards allowed  the  plaintifi  aeain  when  he  comes  before 
them  to  have  the  coiis  of  his  iuit  taxed  againft  the  defend- 
ant. So  that  the  writ  of  capias  pro  fine  has  Men  into 
difufe. 

'  Before  the  ftatute  ^W.i^  M.  when  the  fine  was  pardoned^ 
the  judgment  in  the  King^s  Bench  was  entered  nihil  de  fine 
quia  pardonatur.  And  fmce  that  ftatute,  judgment  is  entered 
up  in  that  court  without  takine  any  notice  of  Ac  fine*  But 
in  die  Common  Pleas  after  the  ftatute,  they  entered  up  judge- 
ment upon  the  ftatute,  thus,  nihil  de  fine  quia  remittitur  per 
fiatutum*. 


Chapter    the    Thirteenth. 
Of  Outlawry. 

I  Have  hitherto  Alined  making  mention  of  outlawry  but 
where  it  was  unavoidable,  that  I  might  not  confound 
the  Student  in  ftattng  the  alterations  and  difference  in  the 
proceis  of  the  courts  >  and  having  only  fpoken  of  the  nature 
and  operation  of  the  prQcefs  to  effect  an  appearance  of  the 
defendant  in  courts  and  of  his  appearance  in  confequence 
thereof,  we  come  now  to  fpeak  of  the  judgment  of  outlawry^ 
which  is  a  judgment  pronounced  upon  him  for  not  appearing 
in  court  to  a  fuit  there  inftituted  againft  hir-i.    s 

In  early  times  no  man  could  be  ontlawed  for  any  civil 
matter  whatever,  treafon  and  felony  being  the  only  offences 
[as  they  were  punifhable  with  death]  for  which  the  delin-. , 
quent  could  be  proceeded  againft  to  outlawry.     And  as  he, 

•  Vidc^tf/i.54. 
Vot.  I.  G  who 
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^ho  was  t}iuspr6cecded  againft,  was  put  entirely  oat  of  the 
proteSion  of  the  la^,  forfeited  all  his  goods  and  chattels, 
loft  the  profits  of  his  lands,  might  be  imprifoned,  and  even 
put  to  death  with  impunity,  the  confequences  were  grievous 
and  terrible.  But  notvnthftanding,  they  did  not  deter  men 
from  tiie  commiffion  of  crimes  that  warranted  fuch  a 
judgment  againft  diemj  for  hiftory  iofofms  us  of  thofe  who 
not  only  ftmiered  ^  denunciation  of  outlawry  to  be  pro- 
nouncea  againft  them,  but  who  afterwards  fet  government 
at  defiance,  and  braved  the  confequences  of  it,  by  aflbciat- 
}ng  together  and  committing  continual  depredations  on  the 
lands  and  property  of  the  neighbouring  people* 

On  the  feparat^on  of  the  courts  in  confequence  of  magna 
ihartay  in  order  ^at  the  publick  peace  might  be  the  better 
prefcrved,  procefe  of  outlawry  was  ordained  to  lie  in  thofe 
civil  aftions  committed  vi  (f  armisy  which  warranted  the 
eapias  ad  rejpondendum  upon  a  difobedience  to  die  original 
writ.  And  foon  after,  when  the  country  became  more  po- 
Kflied  and  civilized,  the  power  which  any  one  had  of  put* 
ting  an  outlaw  to  death,  and  w:hich  had  occafioned  fome  ex- 
travagant  xrupltjps  wa^  falrrn  away,  hy  an  ordonnance  in 
the  reign  of  Edward  the  third,  whereby  no  one  in  future  but 
the  Sheriff  was  to  put  an  *  outlaw  to  death,  even  for  felony ; 
but  the  other  confequence  eontinued  as  before. 

As  the  capiai  was  9  jproceedlng  towards  outlawry^  which 
all  but  the  moft  contumacious  delinquents  would  wifh  to 
avoid,  and  gave  authority  to  the  Sheriff  to  arrctt  the  defen- 
dant, we  have- feenV  In*  a*  former  chapter,  Kow  the  Legifla- 
tiiFc^  at  difFerent  periods,-  extended  it  to  other  a£tions  than 
tfjofe  committed  with  fir€e^  And  as  the  capias  was  no  more 
than  the  offspring  of  an  original  writ,  and  awarded  only 
upon  an  a£hial  or  fuppofed  difobedience  thereto,  it  follows. 
that  no  one  can  be  sutlawed  fer  any  civil  matter,  ttidefs  the 
fuit  be  commenced  by  origittal^  and  in  thofe  civil  a6^ns 


^  But  one  attainted  in  z^pr^mtmire  might  have  bees  pttt  to 
de^tb  b^  any  one,  as  the  King's  enemy^  tiJl  fQl^te  as  the  reign 
of  Queen  Elixahtth;^  when^  to  obviate  To  fava|(«  and  miftakea  a 
notion,  that  it  was  lawful  at  all  times,  to  kill  an  enemyj  or  one 
attainted  in  a  pramunirty  [who  was  coniidered  as  an  enemy]  the 
ftat«  ^ik^MJisc.  c.  I.  pi^ovides.  That  it  (hall  nee  be  lawful  to 
kill  any  pcrfon  attainted  in  a  prtrmunire,  any  law,  (vide  25th  of 
£dw,  S'^af.  5.  f.  22.)  opinion,  or  cxpofitipn  of  law  to  the  coo- 
trary  notwichftanding, 

only 
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only  where  the  cafias  is  given  as  a  procefs  upon  the  originaf. 
So  that  neither  in  proceedings  by  Bill^  nor  in  thofe  aaion^ 
where  the  fummons  is  the  proper  proceis  upon  the  original 
wrify  can  any  one  be  profecuted  to  outlawry*. 

The  con(equences  of  outlawry  being  exceedingly  penal, 
die  hw  took  great  care  that  fuch  judgment  mould  not 
be  pronounced  without  a  fufiicient  Warning  before-hand 
for  the  partv  to  refledl  upon  the  drfagreeable  fituation  he 
would  be  reduced  to,  if,  from  hisi^obftinacy,  he  fuffered  it  to 
take  place,  and  not  be  amenable  to  juftice  by  coming  ihtO 
court,  and  anlwering  the  matter  wherewith  he  Was  charged. 
Three  capias's  therefore  were  required  to  iflue  before  the 
writ  of  exigent  to  pronounce  him  outlawed  could  be  obtainr 
cd;  that  is,  the  capias^  alias,  and  plurieSy  each  of  which 
were  to  have  ^een  days  tetwecn  the  te/le  anil  return.  And 
that  fuch  a  proceeding  might  not  be  (muggled  through  the 
King's  courts,  without  the  regular  forms  were  obferved,  it 
was  provided  that  many  different  oiEcers  (hould  be  concern- 
ed in  it.  Firft,  the  Chancellory  from  whofe  office  ilTued  the  - 
original  writ ;  then  the  Filazer  of  the  court,  into  which  the " 
original  writ  was  returned,  who  made  out  the  capias,  alias, 
^ni pluriesy  in  order  to  arreft  the  defendant;  then,  if  thefe  « 
wrifs  were  returned  with  a  non  ejl  inventus,  the  Exigenter^  " 
who  made  out  the  writ  of  exigent ;  and  the  SherifF  to  whom 
this,  as  well  as  the  former  writs  were  to  be  direfted, 
and  who  was  required  in  it  to  exaft  or  call  for  the  defen- 
dant to  furrender  himfelf  in  five  different  courts :  and, 
laftly,  the  Coroner,  who,  on  the  defendant's  repeated  de- 
faults, was  publicjdy  to  prohotmce  the  judgment  of  outkxvry 
againft  him. 

It  muft  be  obferved,  that  T  am  here  fpeaking  of  outlawry 
upon  me/ne  procefs  in  civil  actions,  and  not  of  outlawry  afker 
judgment  therein,  for  want  of  the  defendant'g  fatisfying 
the  judgment,  or  rendering  himfelf  in  execution,  (the  pro- 
cefs to  which  is  not  fo  dilatory),  nor  of  outlawry  in  criminal 
cafes.  For  in  criminal  cafes  outlawry  incurs  not  only  a 
forfeiture  of  goods  and  chattels,  but  alfo  of  the  real  eftatc 
of  the  offender,  and  at  the  common  law  works  a  corruption 
of  blood;  whereas  in  civil  matters  the  King  derives  no  eftate 
from  outlawry,  but  only  a  pernancy  of  the  profits.  And 
proceis  of  outlaivry  arter  judgment  in  a  fuit  commenced 
oy  original,  where  the  capias  ad  refpondendum  is  ufed  as  diie 
nieihc  procefs,  may  be  efFefted  immediately  by  fuing  out  a 
wt  or  exlgi  facias  after  the  return  of  non  ejl  irwenttts  to 
the  foptas    ad  fatisfaciendum,    without   filing   out  an  alias  ' 

G  2  and 
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2iii  pluries,  Becaufe  in  fuch  cafe  the  party  having  been 
already  la  court,  aiid  having  conufance  of  the  debt  or  da- 
mages recovered,  he  ought  to  pay  the  fame  on  the  firft 
fuing  out  the  capias  adfatisfaciendum  \  otherwife  it  is  a  con- 
^macy  *  in  not  performing  the  judgment  of  the  court,  for 
v^ich  difobedience  he  may  be  put  in  exigent  dire£Uy. 
And  as  in  civil  anions  procefs  of  outlawry  was  only  given 
the  fooner  to  compel  the  defendant's  appearance,  it  may 
with  more  cafe  be  fuperfedcd  or  reverfed,  and  the  King's 

Sjrnancy  of  the  profits  difcharged,  than  in  a  criminal  cafe, 
ut  if  outlawry  is  pronounced  after  judgment  obtained  in  a 
civil  a&ion,  it  can  neither  be  fuperfeded  nor  reverfed  till 
compleat  fatis&^on  is  made,  and  entered  up  on  the  roll. 

When  the  writ  of  exigent  went  forth,  it  was  required  to 

§0  Into  that  county  where  the  defendant  reallv  was,  [for 
lere  the  a6lion  formerly  was  laid]  notwithftandmg  the  pre- 
vious writs,  as  we  have  feen  by  connivance  of  the  court, 
might  be  otherwife  direded.  And  the  exa^ng  of  the  de- 
fendant was  to  be  at  the  ioum  or  criminal  court,  and  not  at 
the  county  court,  (which  was  the  Sheriffs  court  for  civil  mat- 
ters), for  the  Coroner  was  to  pronounce  the  judgment  ct 
outlawry^  after  the  auinto  exa^usy  or  being  five  different 
times  exafied  or  called  for.  And  in  the  toum  the  Coroners 
originally,  who  were  the  ancient  confervators  of  the  peace, 
and  men  of  the  firft  reputation  in  the  county,  prefided  With 
the  Sheriff;  whereas  in  the  civil  or  county  court,  the  Co- 
roner had  nothing  to  do.  But  as  SherifFs,  regardlefs  of  their 
duty,  in  time  negleAed  (eeking  after  the  defendant  upon 
the  capiasy  and  often  returned  that  and  the  aKas  and  pluries 
writs  with  a  non  ejl  inventus  of  courfe,  whereupon  the  exi'- 
gent  ifTued,  and  men  were  outlawed  without  knowing  that 
any  procefs  had  ifTued  againft  them,  the  ftatute  4th  of  H^n. 
8.  c.  4*  amended  by  the  6th  of  Hen,  8.  c.  4.  ena^, 
**  That  the  Sheriff  (hall  alfo  make  three  proclamations 
•*  within  his  county,  at  three  feveral  days,  two  of  them  to 
^'  be  made  in  the  full  and  plain  (hire  court  of  the  fame 
<^  county,  and  the  ^hird  at  the  general  feflions  in  thofe 
,  '*  parts  where  the  party  is  fuppofed  to  be  dwelling,  Gfr •*• 
And  for  the  better  avoiding  of^  private  and  fecret  outlawries, 
the  71  ft  of  Eliz.  c.  3.  provides,  **  That  in  every  perfonal 
*^  a&ion,  wherein  any  writ  of  exigent  (hall  be  awarded  out 
*'  of  any  court,  one  f  ^rit  of  proclamation  (hall  be  awarded 

•  ^  Ednv,  3.  25.  //.  2$.     finet  47IS. 
f  It  is  fappofed  the  writ  of  proclamation  came  in  upon  making 
the  ftatute  oiHewj  the  8th. 

«  and 


INTRODUCTION.  ci 

^  and  made  out  of  the  fame,  having  day  ottejie  and  return^ 
^  as  the  faid  writ  of  exigent  ihall  have,  directed  and  *  de- 
"  livered  of  record  to  the  Sheriff  cf  the  county  where  the 
"^  defendant,  at.  the  time  of  the  exigent  fo  awarded,  {hall 
^  be  dwelling  \  fuch  writ  9f  proclamation  ihall  contain  the 
<^  tfhSt  of  the  fame  adion,  and  that  the  Sheriff  of  the 
^  county,  unto  whom  any  fuch  writ  of  proclamation  (hall 
^'  be  direded,  fball  make  three  proclamations  in  this  form,* 
^  one  in  open  county  court,  one  other  at  the  general  quar-^ 
^  ter-leffions  of  the  peace  where  the  party  defendant  at  thOe 
^  time  of  the  exigent  awarded  (hall  be  dwelling,  and  one. 
^  other  to  be  made  one  month  at  the  leaft  before  the  qidntQ 
^  exaffusj  at  or  near  the  moft  ufual  door  of  the  church  or 
^  chapel  of  that,  town  or  parifh  where  the  defendant  ihaU 
^  be  dwelling  at  the  time  of  the  exigent  awarded;  and  i^ 
^  he  (hall  be  dwelling  out  of  a  parifh,  then  in  fuch  place 
^  of  the  parifh  in  the  fame  county  next  adjoining^  and 
^  upon  a  Sunday  after  divine  fervice ;  and  fuch  writ  to  be 
"  duly  returned,  or  the  outlawry  to  be  void."  And  the 
feme  ftatute  alio  provides,  for  avcnding  fecret  fummon(e$  in 
real  adions,  that  after  every  fummons  a  proclamation  fliaU 
be  made  at  leaft  fourteen  days  before  the  return  thereof* 

When  outlawry  is  duly  pronounced,  and  the  writs  of  rjnV 
[int  and  proclamation  are  returned  by  the  Sherifl^  and  re- 
corded above,  the  plaintiff  is  at  liberty  to  take  out  further 
procefs  againft  him.  And  this  procefs  is  either  general  oc 
^cial.  The  firft  is  a  writ  of  capias  utlagatwn^  by  yAiich 
^y  die  body  can  be  arretted  and  imprifoned.  The  latter 
is  zjpecial  capias  utlagatum^  by  which  his  body  may  not  only 
be  imprifoned,  but  his  goods  and  chattels,  lands  and  cbojes 
in  a&ion^  feized  and  extended.  If  his  body  is  taken  by  fuch 
writ,  he  may  now  be  admitted  to  hail^  though  formerly  he 
could  not,  an  ciutlaw  being  exceptc^l  out  of  the  ftatute 
23  of  Hen.  6.  r.  9.  And  if  his  effet^  and  l^nds  are  feited^ 
me  Sheriff  muft  take  an  inquiiition  thereof,  and  return  the  ' 
£une  into  the  Court  from  whence  ifliied  the  procefs. .  On 
which  return,  a  tranfcript  of  the  outlawry  and  inquifition 
is  made  out  and  tranfmitted  into  the  Court  of  Exchequer. 
And  fhould  any  debt  to  the  outlaw  be  found  and  returned, 
^  fcire  facias^  on  application  to  that  Court,  is  awarded  for 


*  The  ftatute  4  (sT  5  ^.  fsf  Af.  r.  aa«  6ise^ proclamaiiam  on 
OQtlawries  in  criminal  cafes  to  be  made  according  to  this  ftatncej 
except  that  the  writ  of  proclamation  fhall  be  delivered  to  the  She* 
I'JS  three  mentbs  before  the  return.' 
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the  4ebtor  to  (bew  caufe  ^vby  it  (bould  n^t  jbe  paid  to  l^e 
j&ng.  Or  an  i;ijfpr(nation  in  rxs^iuxc  of  travsr  Bndcomjerfion 
maybe  preferried  agayvd.one  who  hath  any  goods  or  e£^&s  of 
die  o^tlayj*  Or  j(hc  ,Attqrn/ey  Qieneral  may  ^  a  ^i//  in  <;he 
Exchequer,  and^  pr^y  ^  di(c<?kvery  of  the  ;real  and  peribxicl 
eibte  of  the  autlaufy  and  of  the  grants  made  of  it;  for  the 
coitlawrf  4^  in  nature  pf  >  judgment  /or  the  Kin^.  Tjhe 
feaio^  pf  /'ending  t4ie  tranlcripjt  oS  ch^  necord  into '^  the 
^chfil^er^  is,  that  ^at  Court  <iuiy  -t)^  .diarge  of  Jthe 
^bd^  /or  ih^  :Kang^  th^  f&L//«w  h^ng  4if?^bW  frono  ^^ 
j^i^g  j^y  ^ing  \ifi>  '^yas  }X^c{ied  C!^  or  otherwife  entitled 
^3  and  the  inqvi/eft  having  found  him  pic4Ie/Ied  of  effb^s, 
^  E^chfquer^  ^  ^c  gang's  Qojurt  of  ^v^dinary  xevcnuey 
a^i^ft  i(afee  ^are  of  them  for  \iifn*  jSi^t  the  ^arons,  for  a 
Ipr^g  iiix^e  paft»  have  ufually  with  the  confent  of  the  Jttoniey 
i^aural  granted  a.  fujodianh  or  i^^it  to  ta^  in  charge  the 
g^>Qds  .of  oi)e  .autla'fv^  by  mfne  ^rocefi^  jto  ^^  original  plain* 
Vf  wbo  Ihus  pro?e^ie4  ?gfi»<l  him, 

.  5b»ri4  dhiP  dcfi^dapt  ftiJJ  contin^  ^t  Jbu^gc,  aiid  Wt 
fC)mc  inte  Gourt  to  reyerfe  or  fup^rfc^e  the  cutktv;ryj^  d^ 
plaintiff  may  obtain  ^  j^tj&fac^on  for  hi^  demand  out  of 
the  effe^s  found  by  the  inqueft.  In  order  to  this,  the 
plai^t^ff,  V^heo  d^  ^anfcript  \&  fe»t'i&tp  the  Excheqtfery 
xjHift  apply  to  the  Re^iemhrancer's  ofiic^  fo^  a  writ  of  Hitnn 
^^tfi  expgnas^  which  empowers  the  Sheriff  to  iell  the 
gpc{ds  ^  h^&  feized ;  and  if  the  ^oney  made  thereof  does 
|iot  aaiQunt  to  more  than  20 /•  i^e  Co^rt  oi  Excheauir^  on 
motipQ,  will  .order  it  to  be  ^id  to  the  f  lafntiff^  Joyt  if  i% 
cxcc^d^jthat  ruin^  the  pjaintiiFmuft  prefent  %  petition  to  ithe 
t»ord$  pf  |he  T^rftafyr^^  'that  1^  money  levied  m^y  gp  towards 
^ti^fa^ion  of  his  demand  *9  On  prefentiog  this  petition,  it 
18  referi;ed  to  the  .Spljicitpr  of  the  TreapAvy^  w^o  muft  be  at- 
tr»|ded  wit^  the  writ  of  v^t^w^i  exponas  ap^  return,  tha{ 
^  ipay  fee  wl)at  has  b^en  levied ;  and  ^en  an  .affidavit 
Qiuft  l»e  made  befor/e  bipi  of  the  plaintiff^s  d/emand;^  and  of 
1^  cpfts  and  charges  of  the  cutlawry^  If  all  which  exr 
(^eed  the  fuiA  levied,  he  pia^^s  a  report  thereof  tp  the  ^/f?-? 
fiity^h^arJi  and  thereupon  a  yvarrapt  is  grfinted  to  the  Au 
(prj^ey  .Geineird,  to  phtain  his  confent  for  the  plaintift  tq 
move  this  .Court  of  E^fchfqnery  that  the  monies  levied  may  h^ 
paid  over  to  him ;  which,  on  the  Attorney  General's  con- 
tent^ wiH-be  ordered  ttecordingly.     But  ibould  ttie  AOAey 

.  •  yific  A^(e  Brpj;e^ipw  XRori?  ^  laig?  ig  |Jie  fccond  vpjittmi?^ 
^tlepWawry.  ^ 

levied 
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levied  exceed  the.  plaintiff's  cofls  and  deiBand^  which  is  td^ 
dom  the  cafe,  the  Attorney  General's  confent  will  he,  thflt 
ib  much  only  as  will  fatisfy  the  fame  may  be  paid  him. 
As  the  whole  of  this  proceeding  is  both  tedious  and  cxpen^ 
five,  it  never  anfwers  to  the  plaintiff^  unlefs  the  fum  levied 
amounts  to  fomething  confiderabie« 

If  the  iaqueft  upon  a  Jpeciai  capias  utlagatuTO^  finds  the 
QMilaw  ieized  or  poflefled  of  lands,  the  amount  of  the  value 
and  profits  thereof  mttft  be  appraifed  and  extended  by  the 
inqueft,  the  writ  commanding  the  Sheriff,  ^  that  bf  ^  oath 
^  tjf  good  and  lawful  nun  be  enaurre  what  goods  or  chattels^ 
^  inub  or  temments  the  outlaw  iadj  on  the  day  in  which  ha 
*^  was  outUtwedi  and  that  be  caufe  the  fame  to  be  extended  and 
^  a^raifed.**  The  mmes  alio  of  the  tenants,  the  nature 
of  tl^ir  tenures,  with  a  defcriptioa  of  the  feveral  parcels  of 
the  hnd^  muft  all  be  iet  forth  in  the  tnquifition  with  cos- 
venient  certainty*  And  if  pan  is  in  mortgage,  it  muft  be  fo 
found,  and  fuch  part  not  only  defcribed^  with  the  name  of 
die  mor^gee,  and  whether  m  ot  out  of  pofleffion,  and  the 
fum  for  which  it  is  in  mortgage ;  but  a  valuation  muft  alio 
be  fet  on  die  equity  of  redemption.  I  lay,  widi  convenient 
certainty 'f  becaufeuich  inqueft  is  no  odier  dian  an  Office  cf 
InSm^igm  or  Informatiwy  and  precife  certainty  is  noc  fb  ab-» 
folutelv  requifite,  as  in  an  Office  of  Intituling.  Should  the 
inqueft  undervalue  the  land,  or  (hould  there  be  any  omifHon 
or  defeat  in  the  return  made  hy  the  Sheriff,  a  writ  of  me/iue 
infmrendum  may  go  in  order  to  amend  the  in&ifficieiicy  of 
the  former  inqnifition.  When  however  the  inquifition  and 
traRfcript  of  die  record  of  the  outlawry  in  fuch  cafe>are  fent 
into  Ac  Court  of  Exchequer^  the  party  who  profecuted  the 
mstlawry^  may  eidier  oMain  a  grant  of  the  lands  under  the 
Privy  Seal,  or  a  leafe  from  the  Court  of  Exchequer,  or  a 
etiftoiSam  to  hold  quamdiu  his  debt  and  cofts  are  fatisfied,  or 
ifie  ouUawry  is  reverled.  By  virtue  whereof  he  may  de- 
mand and  take  the  ijfues  and  profits  to  the  value  extended; 
hut  be  camnot  take  greater  or  other  profits  than  thote^  found 
by  the  iiiqueft,  before  a  meKus  inquirendum  finding  the  AiH 
vahM.  By  this  oMans,  the  party  may  become  pernor  of  the 
profits  ill  lieu  of  the  King,  to  whom  they  are  forfeited ;  fub^ 
joA  however  to  account  for  them  upon  oatL  The  King  in- 
deed may  take  ^  profits  after  the  party  has  obtained  fatis- 
fiiftioii,  if  di^  outlaw  does  not  come  in  and  reverie  the  out- 
lawry ;  for  fo  long  as  his  contumacy  continues,  he  forfeits 
whatever  he  is  intitled  to  in  his  own  right, — His  perfonal 
ehaiteia  we  have  &en  immediately  upon  the  outlawry  had 
againft  him,  and  before  inquifidon  taken ;  but  dus  chattels 
real  and  fbtfrofiti  of  lands  not  till  afterwards.    The  ftudent 
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however  ixiuft  bear  in  his  memory,  that  in  a  tivil  cafe  an' 
outlaw  does  not  forfeit  any  lands,  of  which  he  has  an  e/iati 
<^ freeholds  nor  any  thing  of  which  the  intereft  was  not 
veiled  in  him  ;  nor  the  things  which  he  has  in  outer  droits 
as  executor,  adminiftrator,  or  truftee  :  nor  (as  it  feems)  any 
chcfi  in  a£iion  not  a  foecialty.  For  of  freehold  Idnds  he  only 
forfeits  the  prcfits :  So  that  the  King  or  his  grantee,  leflee 
or  party  who  obtains  a  cuftodiam^  can  only  ^e  the  rent, 
corn,  grafs,  and  the  like,  which  are  prints ;  but  cannot 
feizeof  plough  the  land  or -demife  it,  nor  cut  the  wood  or 
under* wood*  In  fine,  by  an  outlawry  in  a  civil  cafe^  perfonal 
chattels  may  be  iaid  to  beveftcd  in  the  King  by  the  outlawry 
— chattels  real  as  a  term  for  years,  and  the  truft  of  a  term ; 
and  the  profits  of  freehold  lands  (which  he  may  take  by  Uvari 
facias* s)  not  till  the  inquifition  has  found  them.  And  in  all 
thefe,  the  King  may  be  faid  to  have  a  rights  and  the  party 
who  profecuted  the  outlawry  ^n  interefl  in  tha(  right  for  re- 
covery of  his  debt,  which  the  King  ought  to  fatisfy ;  but 
which'is  fo  intirely  in  the  breaft  of  the  crown  or  its  officers, 
that  fuch  fatisfa£tion  is  to  be  regarded  rather  as  a  matter  d4 
gratia^  than  de  jure.  And  both  this  intereft  of  the  party, 
and  this  right  of  the  King,  are  liable  to  be  deveftcd,  when* 
ever  the  outlaw  will  come  forth,  reverfe  the  outlawry,  and 
fubmit  himfelf  to  the  laws  of  his  country. 

Thefe  are  the  methods  for  the  plaintiff  to  purfue  in  caie  an 
outlawed  defendant  has  property,  and  cannot  be  arrefted  on 
^e  capias  utlagatum^  or  does  not  come  into  Court,  and  fu- 
perfede  or  reverie  the  outlawry  againft  him.  Let  us  now  fet 
in  what  manner  the  outlaw  mav  fuperfede  the  proceedings, 
or  procure  the  judgment  of  outlawry  pronounced  againft  him 
to  be  reverfed. 

The  taking  out  procefs  of  outlawry  in  civil  matters  be- 
ing for  no  other  purpofe  than  to  compel  the  defendant's 
appearance,  and  being  regarded  in  thefe  davs  but  as  a  pecu- 
liar method  of  commencing  a  fuit,  the  defendant  may  avoid 
the  penal  confequences  of  it,  hy  fuperftding  or  reverfmg  it. 
If  he  would  fuperfede  it,  he  muft  take  out  a  writ  offuper^ 
fedcas  directed  to  the  fame  Sheriff  as  the  exigent  was,  pro- 
vided he  does  fo  before  the  exigent  is  returned  into  Court. 
And  in  this  cafe,  let  the  debt  be  never  fo  large,  he  has  no 
*  occafion  to  put  in  bail.  His  appearance  is  then  recorded  of 
the  term  in  which  the  exigent  iiTued.  And  this  is  allowed, 
becaufe  there  is  a  day  given  him  bv  that  writ  to  come  in  ; 
and  therefore,  the  Court  gives  him  leave  to  enter  an  ap- 
pearance at  any  time  before  the  outlawry  is  pronounced  and 

returned. 
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returned.     But  though  in  fiidf  cafe  he  is  not  obliged  to  jMt^ 
in Jpecialiaily  becaufc  he  waa never  arretted  or  in  cuftody,* 
yet  he  muft  pay  the  plaintiff  his  full  cotts,  and  put  him  in 
the  fame  condition -as  to  his  fuit,'  as  if  he  had  appeared  be- 
fore the  €Xigi  fjocias  was.  aaiurded.     This  appearance  may 
now  be  by  attorney;  though  formerly,  it  was  required  ta 
be  in  perl'on.     But  if  he  does  not.  come  hi  till  the  out" 
Imory  has  been  pronounced  and  setumed,  he  is  driven  to  a 
writ  of  error  to  rcvcrfe  it ;  that  is,  not  to  the  neceffity  of 
fuing  out  an  a&ual  writ  of  error^  and  aligning  the  errors  on 
record ;  for,  at  this  day,  the  Courts  in  civil  cafes  will  re- 
verie an  outlawry^  upon  any  error  being  pointed-out  to  diem 
on  the  record.     Any  erron,  whether  in  fa£i  or  in  Aro;,  arf 
want  of  his  proper  addition;  or  the  name  of -the  ville  or 
hamlet  where  he  was  converiant,  or  any  irregularity  in  the 
proceedings,  may  be  pointed  out ;  for,  in  ihort,  any  vari- 
ance, omiflibn,  or  trifling  matter  whatever,  will  be  fuffi- 
cient  to  reverie  it,  as  the  plaintiff  is  fecured  from  receiving 
any  injury  from  the  reverfal.     For  by  the  ttat.  31-  d/"  Eli%. 
^.  3.  it  is  enabled,  **  That  before  any  allowance  of  any 
"  writ  of  er^'or,    or  reverfing  of  any  outlawry  be  had  by 
**  plea  or  otherwife,  througiv  or  by  want  of  any  procla-   * 
^'  mation  to  be  had  or  made  according  to  the  form  of  the 
^  ftatute,  the  defendant  in  the  original  adion  'Ihall  put  in 
**  hailj  not  only  to  appear  and  anfwer  to  the  plaiiltiiF  in  the 
**  former  fuit  in  a  new  action  to  be  commenced  by  the  faid 
*'  plaintiff  for  the  caufe  mentioned  in  the  firtt  adion,  btit 
^  alfo  to  iatisfy  the  condemnation,  if  the  plaintiff  (hall 
**  begin  his  fuit  before  the  end  of  two  terms  next  after  the 
^  allovring  of  the  writ  of  error,  or  otherwife  avoiding  of 
^  the  laid  outlawry."     Though  this  ftatute  only  mentions 
error  for  want  of  proclamatioMy* yet  moftly  the  recognizances 
of  bail^  for  the  reverfal  of  otalatwy  for  other  caufes,  has 
been  taken  fince,  in  conformity  to  it. 

If  the  defendant  is  taken,  or  comes  in  upon  the  cafias  ut^ 
lagatum^  where  any  debt  is  mentioned  in  the  original,  there 
he  muft  put  in  bail  to  the  debtV  becaufe,  being  in  cufto* 
dy,  he  (hall  tycA  be  difcharged'  without  cautiop.  But  if  no 
debt  is  mentioned  in  the  original,  his  caution  canAot  be 
adjudged,  there  being  no  quantum  of  the  plaintiff's  de- 
mand on  the  record  5  and  fo  common  bail  is  fufficient.  The 
Court  of  King^s  Benchj  however,  have  lately  held,  that  if 
the  caufe  of  atlion  originally  required  fpecial  baily  and,  the 
defendant  will  ftand  out  to  be  outlawed^  he  (hall  gain  no 
advantage  by  it)   but  (haH  put  in  fpecial  bail  before^ the 

reverfal. 
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VHidh  if  ^.pbisitiff  infiftt  dpon  it*.  But  alwlKys,  on 
^jrcvio£d  of  ^utlawry^  tfae  deftndant  muft  pa^  die  pUin« 
t^  his  6iU  eofts,  and  put  him  in  the  fame  coiidician  as 
iJF  he  had  appeared  before  the  exigent  was  awarded.  The 
Iiartjf  todeea  ufuall]^  fadsfiea  the  plaintiff  his  debt  as  well 
«^  his  Q9fts»  upon  itverfing^the  euttaivry,  as  litigating  the 
action  is  only  attended  with  raore  cofta  and  cxpences. 
When  the  pltuntiff,  therefore,  is  fittisfied,  or  the  defend-* 
^^6  bail  have  eoteaed  into  their  recognizance,  an  order  is 
qaade'by  the  Court,  of  a  Judge  at  his  chambers  before 
ii^na  the  parties  appear,  for  the  Clerk  to  reverie  tfae  eut- 
iewry  i  ^^ch  feverfal  is  entered  upon  the  roll ;  and  then 
the  defendant  is  reiVored  to  .his  fbrmer  ftate  and  condition, 
and  may  have  reftitution  of  his  goods,  if  any  have  been 
taJiea  in  charge  by  the  Sheriff  or  Court  t* 

The  Omtmon  Pleas  had  for  feme  thne  dtipenfed  with  Ae 
party's  a£hial  appearance  in  pcrTon  to  reverfe  an  etttlmpry 
againft  him.  But  the  King's  Bench,  till  the ftatute ^ii  kK^.V 
M*  r.  i8.  in  all  cafes,  required  an  appearance  in  perfen.  By 
which  ftatute,  for  the  more  eafy  and  fpeedy  reverfing  of  out- 
lawries in  that  Court,  it  is  enacted,  ^^  l^hat  no  perfon  frfiat- 
^  foever,  who  (hall  be  eutlawed  in  the  iame  Court,  for  any 
^  caufe,  matter,  or  thing  whatfoever,  {treajen  and  febnj 
^  only  excepted)  ihall  be  compelled  to  come  m  perfon  into, 
^^  or  appear  in  perfon  in  the  fiune  Court  to  reverfe  fuch 
^  outlawnr;  but  may  appear  by  Attorney  and  reverfe  the 
f'  hm<t  without  bail,  in  all  cafes,  except  where  (pecial  bail 
^  flmll  be  ordered  by  the  Cud  Court," 

Though  ireafm  znifebny  are  only  excepted  by  name  out 
of  this  ftattttf ,  vet  the  Court  ef  Kinfs  Bench  t  in  the  cafe 
of  the  Khig  njaiWiUa  held»  thai  this  ftatute  extends  only 
to  r/viV  cafes,  and  that  the  exception  works  to  every  criminal 
charge.  For  as  die  next  claulc  empowers  Sheriffs  to  dif- 
chatge  peifons  taken  upon  a  eeepiMutUigatmn^  uponan  Attor-. 
nej^s  eagagemtnt  to  appear  for  them,  in  cafes  where  fpecial 
bailia  not  fequirctd  by  the  Coiirt>  and  in  thofe  cafes  where  fpe- 
wSk  bail  is  ire<|tttiedt  tkcn  to  difcbarge  on  bail  being  taken  in 
Jofibie  the  Turn  feir  wWch  bail  ia  required,  the  Court  £ud)-^ 


•  Bwrp.  Mef.  4^.  i9op.    C^mfieffi^.  Ped^, 

UCq,  00.  ^, 
^«  iCeji.  p    9m^  X<|.  4/^  z^n^ 

If 
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If  a  defendant  is  outlawed  *  after  conviiSlioa  in  a  jcrimmal 
charge,  or  for  a  mifieTmanour^  how  can  tbe  Slieriff  Jkiipw 
what  ^.ejlne  impofed  by  the  court  will  h?  And  theiefor^ 
that  the  a6l  muft  relate  to  civil  cafes  only^  and  mean  dpubl^ 
the  Mt,  On  this  ftatute  it  has  alfo  been  adjudged  ty  that 
after  reverfal  of  outlawry,  the  court  has  adifcretip/iarypow^ 
to  jeK^xtfpecial  bail  or  not,  and  that  the  wapt  of  an  :(  00* 
davi$  before  iiTuing  the  procefs  is  no  objeidlion  \  becaufe  th^ 
is  only  neceflary  to  warrant  an  arreft.  And  if  aa  a^Edavtf  \f 
made  }9  due  time  fpr  tbe  new  a£tioq,  which  muft  bi?  farpMgb^ 
[if  the  defendant,  44pon  the  reveal,  will  not  i^tisfy  |bf 
plaintiff's  deniand]  tbey  may  bold  to  fp<^i4  bail.  Ao4 
though  the  31  of  £//z.  c.  ^.  is  the  only  ad  that  ezprefly  re* 
quires  bail,  it  is  not  to  be  inferred  from  tbeQce»  that  to  pA^ 
cafes  it  ought  not  to  be  infifted  on.  For  that  iUtu(e  midpftt 
^  new  error,  that  is,  the  want  of  proclamation^  w^  tbc  b^il 
upon  it  i^  abfolutely  tp  pay  tbe  copdeipa^tipQ  mQoey. 

Hence  as  it  i^pears  that  procefs  tq  otftlflwrj  is  ooofidered, 
^t  this  day,  no  njore  than  as  a  proofs  tp  compel  an  ^ff^9X^ 
ance,  that  outlawry  may  eafily  6e  fuperfedc4  or  reverfejy 
that  bail  muft  be  put  in  by  the  defendant  wherever  it  is  |t^ 
quifitr,  [by  which  the  plaintiff  has  a  fectuity  for  his  demandft 
whilp  \ip  is  eftablifbing  the  (ame  in  due  courfe  ^i  Uw]  aa4 
that  an  outlaw^  like  all  others  arrefted  pn  m^mfrocefsy  ta^f 
be  difchar^ed  upon  finding  bail  ft>r  his  sippearanpe^  let  Uf 
now  fee  in  whap  manner  a  plaintiff  muft  prpceed  if  he 
would  go  on  to  outlawry.  In  prder  to  this  the  plaintiff" 
muft  firft  make  out  a  pracipe  for  an  original  writ,  ftatiog 
his  caufe  of  action,  which  muft  be  an  ^aipjn  whercw  ihf 
capias  can  ifTue  as  procefs,  and  C^rry  ^e  0uiie  tp  th^  cv^t 
Cor,  who  will  make  out  the  original  writ  according  to  il^ 
But  if  it  be  in  the  King*s  Bemhy  the  Filaz^^  after  he  hs^s  madf 
out  the  procefs,  ufualW  procures  the  original  frpo^  th^  Cufr 
fitor  to  warrant  it.  The  original  writ  muft  Apt  beir  tf/k 
before  the  caufe  of  a£lion  accrued,  thptygb,  to  ggi^  tin^i;^ 
it  may  be  te/led  and  made  returnable  as  pf  »  pre^civnt  ttjn^ 
if  the  caufe  of  a£lion  will  warrant  ij,  Wbep  tihis  is  pr^ 
cured^  the  Filasur^  fpr  expedition,  if  t}ie  pl^nti/Freq^ire^  if^ 


*  Mr.  JFiliet  appeared  perfonally  in  courts  being  wtlawed^ 
after  coDvidion  for  a  libel,  and  another  mifdemeanoor^  though 
i»o  procefs  had  ifTued  on  the  outlawry,  and  claimed  to  be  admitted 
to  bail.  ^ 

f  $er9cM  y.'^Hamp/on,  Bzrt,  Stra.  1 179. 

i  ridf  Statifte  u  Goo*  |.  f.  29.  poft, 
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ind  Acre  is  a  fafEcient  time,  will  make  out  the  ca^sasy  alias^ 
dndpluries  all  at  once,  taking  care  that  there  are  fifteen  days 
between  the  tefte  and  return  of  each.  The  fucceeding  writ 
flxould  regularly  bear  tefte  the  return  day  of  the  preceding, 
Afijcr  thele  writs  axe  fealed,  the  plaintiff'^^s  attorney  may  re- 
turn them  of  courfe  indorfed  with  a  non  eft  Inventus^  if  he 
cannot  or  does  not  chufe  to  arreft  the  defendant,  and  take 
out  the  exigent  and  proclamation  from  the  Exigenter :  who 
will  make  diem  outnmmediately,  provided  the  pluri^s  writ  is 
ibnaspedby  the  clerk  of  the  warrants,  or  his  deputy  ;  but  not 
beibrc.  For  till  the  pluries  writ  is  fo  ftamped'or  figned,  it 
iots  not  appear  that  the  warrant  of  attorney  is  properly  filed. 

Thefe  writ^  of  exigi  facias  and  proclamation  muft  be  made 
otit  by  the  Exigenter  of  that  county  into  which  the  pluries  was 
filed,  and  when  thfey  are  fealed,  the  exigent  muft  be  direfted 
and  carried  tcf'the  fherifF  of  that  county  in  which  the  afticm 
is  laid,  and  the  writ  of  proclamation  to  the  fherifF  of  that 
county  wherein  the  ^defendant  dwells  at  the  time  of  .award- 
ing the  exigent.  Thefe  writs  muft  be  both  tefied  and  made 
fetumable  at  the  fkmc  time,  and  there  muft  be  fuch  time  be- 
tween die  day  of  tefte  and  return,  th^tfive  county  days  may 
bitcrrene,  in  order  that  the  defendant  may  be  cxaAed  or 
jbalici  for :  tut  in  cafe  there  is  nor  time  for  the  days,  a  writ  of 
stbcatur  may  be  obtained,  to  bring  in  the  five  county  days. 
In  every  coubty,  except  London^  a  county  day  is  held  but 
incc  a  montH  j  in  London  a  county-court  is  held  every  fort- 
night on  the  huftings  at  Guildhall.  For  which  reafon,  de- 
fendants are  more  ufually  outlawed  there  than  in  any  other 
place  in  the  kingdom.  And  it  fignifies  nothing  where  the 
aftion  originally  is  laid,  for  if  the  defendant  after  the  reverfal 
Will  conteft  the  fuit,  the  plaintiff  may  fue  out  his  new  original 
\tito  die  proper  county  ♦.  If  the  defendant  fufFers  the  out- 
Jawry  to  be  pronounced,  and  the  writs  of  exigent  znd  procla- 
mation are  returned  by  the  fherifFs,  the  writ  of  proclamation 
muft  be  filed  in  the  office  of  the  cujios  brevium^  and  the  writ 
^exigent  with  the  clerk  of  the  outlawries^  of  whom  the  plaintiff, 
|[if  he  would  further  proceed  againft  the  outlaw"]  may  obtain  a 
tOmmon  or  fpecial  capias  utlagatum^  and  endeavour  to  take 
hi&  perfon,  .or  derive  fatisfa£tion  from  his  eftate  and  effe£t$ 
in  the  manner  I  mentioned  before. 


•  3  Le'o*  245. 
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Chapter    the    Fourteenth. 

Of  putting  in  Special  Bail  before  Ccmmifioners  in  the 
Country. 

WHEN  a  defendant  was  arretted  in  the  country,  by 
procefs  from  the  fuperior  courts,  he  was  formerly 
compelled  at  the  return  of  the  writ  to  put  in  his  bail  to  thie 
a^on  in  town.     But  as  this  was  attended  with  great  incon* 
venience  and  expence,  the  ftatute  4  and  5  tV.  and  M.  c*  4. 
provides,  '*  That  the  chief  juftice  and  other  juftices  of  the 
**  King's  Binch  for  the  time  being,  or  any  two  pr  more  of 
**  them  whereof  the  faid  chief  juftice  to  be  one,  and  the  chief 
**  juftice  of  the  Ccmmon  Pleas^  and  other  the  juftices  there 
**  for  the   time  being,  or  any  two  of  them,  whereof  the 
<*  faid  chief  juftice  to  be  one,  and  alfo  the  chief  baron  and 
^*  barons  of  the  quoif  of  the  court  of  Exchequer  for  the  time 
**  being,  or  any  two  of  them  whewrof  the  faid  chief  baron 
**  to  be  one,  ftiall  or  may  by  one  or  more  commiflion  or 
"  commi^ons,  under  the  feveral  fcals  of  the  faid  refpeftive 
**  courts,  from  time  to  time,  as  need  fliall  require,  impowor 
^  fuch  and  fo  many  perfons,  other  than  common  attornies 
^  and  folicitors,  as  they  ftiall  think  fit  and  necefTary  in  all 
^  and  every  the  ufual^  ftiires  and  counties  within  tlie  king« 
*'  dom  of  England^  dominions  of  ff^ales,  and  town  of  Berwick 
**  upon  Tweedj  to  take  and  receive  all  and  every  fuch  recog- 
•*  nizance  or  recognizances  of  bail  or  bails  as  any  perfon  or 
^  perfons  fliall  be  willing  or  defirous  to  acknowledge,  or 
**  make  before  any  of  the  perfons  fo  impowered,  in  any 
**  adion  or  fuit  depending,  or  hereafter  to  be  depending,  in 
**  the  did  refpeSive  courts,  or  any  of  them,  in  fuch  manner 
•*  aiid  form,  and  by  fuch  recognizance  or  bail-piece,  as  the 
^  juftices  and  barons  of  the  faid  refpe^Slive  courts  have  ufed 
«  to  take  the  fame ;  which  faid  recognizance  or  recogni- 
«  zances,  or  bail  or  bail-pieces,  fo  taken  as  aforefaid,  fliall  be 
**  tranfmitted  tofome  or  one  of  the  juftices  or  barons  of  the 
**  refpeftive  courts  where  fuch  action  or  fuit  fliall  be  depend- 
^*  ing,  who  upon  affidavit  made  of  the  due  taking  thereof, 
•*  by  fome  credible  perfon  prefent  at  the  taking  thereof,  fuch 
••  juftice  or  baron  mall  receive  the  fame,  upon  payment  of 
*^  fuch  fees  as^have  been  vfually  received  for  the  taking  of 
*^  fpecial  bails,  by  the  juftices  and  barons,  clerks,  and  other 
**  the  officers  of  faid  rcfpedive  courts ;  which  recognizance 
^  of  bail  or  bail-piece,  fo  taken  and  tranfmitted,  ihall  be 

«  of 
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<«  of  tbe  like  tSeSt  as  if  the  &me  were  taken  Je  bene  effi  be* 
^  fore  any  of  the  (kid  juftices  and  barons,  &c.  and  then^it 
^  imodmtti  f«ck  comimffidners  t6  receive  no  ihOre  than  two 
*•  IhiUiiJgs."  And  by  fed.  2.  a  power  is  given  to  «  the 
«<  juftices  and  bafond  of  mfldctog  rules  attti  oirde^  tot  juflfi- 
^  fyine  of  fuch  bail,  and^making  the  fame  abfolute  as  they 
^  think  proper,  fo  as  not  to  compel  fuch  cognizors  of  bail 
*^  to  zfipcas  in  pecfon  in  court,  Vc.  unlefs  fuch  cognizor 
*  lite  within  London  or  fVeJiminflet^  or  ten  miles  tlW^eof ; 
^  and  die  third  daule  impower^  juftices  of  ai&ze  in  their 
^  circuit,  to  take  fuch  bail  in  a  fiittilaf  manner ;  and  the 
^  fourth  and  lift  fed.  makes  it  felony  for  one  to  be  6ail  in 
•*  another'^  name." 

Thdeb^  f6  the  adbn  tiken  before  Comniiilioners  m  the 
tdtmtry,  pnirfuant  to  this  ftatute,  are  taken  de  bene  effe^  or 
tonditionany ;  tfiat  is,  they  are  ilot  to  become  abfolute  till 
a  Certain  period  ha^  eiapfed  after  the  bail-piece  is  tranfmitted 
fo  a  Judge  of  the  court ;  which  time  is  allowed  for  the 
trflintifF  to  except  to  them  for  their  infuiliciency.  And,  if 
fit  does,  they  muft  juftify  cither  before  the  Commii&oners 
ill  the  country,  or  elfe  in  court;  or  before  a  Judge,  by 
(wearing  themfelves  houfekeepers,  and  each  of  them  to  be 
worth  dooMe  the  fiim  for  which  they  are  bail,  after  the  pay- 
ment of  all  their  jaft  debts.  But  if  the  plaintiff  proceeds 
before  the  time  is  elapfed,  and  delivers  his  declaration  without 
excepting  to  them,  it  is  an  implied  admiifion  of  their  fuffi-  , 
ciency ;  unlefs  he  delivers  the  fame  de  bene  ejfe^  or  condi- 
tionally,  till  good  bail  is  Compleated. 

it  is  not  improper  in  this  place  to  remark,  that  by  the 
pra6iice  of  the  courts^  when  a  defendant  for  want  of  bail 
afhially  remained  in  the  cuftody  of  the  fherifF,  the  plaintiff 
who  fued  out  the  procefs  againft  him  was  obliged  before  the 
end  of  two  terms  after  the  arreft  to  remove  him  by  writ  of 
Habeas  Corpus  cum  caufa^  &c.  from  the  iheriiPs  cuftody  into 
the  prifon  belonging  to  the  court,  in  order  to  charge  him 
with  a  declaration  5  or  elfe  fuch  pfifoner  was  difcharged  out 
of  the  fheriff's  cuftody  by  virtue  of  a  writ  of  fuperfedas  upon 
fling  common  ball  to  the  a<Slion.  Or  if  another  perfon  had 
caiiie  of  adion  againft  fuch  actual  prifoner  in*cuftody  of  the 
ifaeriff,  and  had  charged  him  with  procefs  while  in  fuch  cuf- 
tody, that  perfon  was  likewife  obliged  to  remove  him  by 
Helbeas  Corpus  ad  refpondendum  within  the  above-mentioned 
time  to  the  prifbn  of  the  court,  in  order  to  decfare  againft 
him ;  otherwife  the  prifoner  might  procure  his  difcharge  by 
fling  common  bail  or  appearing  by  Attorney.— But  as  this 
X  *  method 
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ipethod  of  proceeding  againft  prifoners  was  very  prejudicial 
to  plaintiffs,  and  attended  wi^  no  inconfiderable  expence^ 
the  ftat.  4ib  and  $thoi  W.  andM.  r.  21.  provided,  «^  That 
*^  plaintiffs  againft  fuch  a^al  prifoners  for  want  of  bail 
*^  may^  befirt  the  £nd  $f.  tbi  utxt  term  after  the  writ  or  frocefs 
**  Jbail  be  returnable  ♦,  declare  againft  them  in  the  court  from 
**  whence  iiTu^d  the  procefs,  and  may  caufe .  a  true  copy  of 
**  fuch  declaration  to  be  delivered  to  the  prifoner  or  gaoler, 
•*  or  keeper  of  the  prifon  where  he  remains :  to  which  de- 
•*  claration  the  prifonef  fliall  appear  and  plead  ;  or  on  failure 
^  thereof,  the  plaintiff*  fhall  have  judgment  as  if  the  pri- 
**  foncr  had  refufed  to  anfwer  or  plead  to  fuch  declaration." 

And  byyf^/.  7.  •*  In  all  declarations  againft  fuch  prifon- 
«*  ers  detamed  by  virtue  of  any  uYit  or  procefs  ifliied  out  of 
**  the  King*s  Bench^  it  fhall  be  alledged  in  cuftody  of  what 
•*  fherifP,  bailiff,  or  fteward  of  any  franchife,  or  other  per- 
•*  fon  havine  the  return  or  execution  of  writs,  fuch  prifon- 
^  ers  fhall  be  at  the  time  of  fuch  declaration,  by  virtue  of 
**  die  procefs  of  the  faid  court  at  the  fult  of  die  plaintiff; 
^  which  allegation  fhall  be  as  good  and  efFe£lual  to  all  in- 
•*  tents  and  purpofes  as  if  fuch  prifoners  were  in  the  cuftody 
"  of  the  Marjhal  of  the  Marjhalfea^  &c." 

The  reafon  of  this  latter  claufc  is  apparent,  for  we  mufl 
not  forget  that  the  proper  jurifdidKon  of  the  King^s  Bench 
intirely  depends  upon  the  allegation,  whether  true  or  faUe 
in  fadi,  of  the  defendant's  being  in  the  cujlody  of  the  MarJhaU 
Now  riiis  and  the  former  daufe  prevent  a  plamtiff*  fuing  by 
biU  fixMn  the  necefHty  of  removing  the  defendant  after  an 
arreft  from  the  care  of  the  fherifF  into  the  cuftody  of  the 
Marihal,  previous  to  his  profecuting  the  a£tion,  which  he 
muft  have  done  till  this  fbtute :  the  allegation  of  his  being 
in  die  cuftody  of  the  fheriff*  or  bailiff  of  the  liberty  in  which 
he  was  arrefted  being  equally  good,  as  if  he  was  in  that  of 
the  MarfimU  Whereas  in  the  declaration  upon  a  fuit  by 
original^  though  the  capias  came  to  be  ufed  as  the  immediate 
procefs,  it  was  never  faid  that  die  defendant  was  arrefted, 
or  in  whofe  particular  cultedy  he  was,  but  only  that  he  was 
attached  or  fnmtnoned  generally  (as  the  cafe  warranted)  to 
anfwer  the  plaintiff;  referring  the  fiftion  of  the  party's 
having  been  fummoned  upon  the  original  writ^  and  that  the 
capias  had  been  regularly  awarded  againft  him. 


*  Fide  voU  IT.  title  Prifonen^  tK«  prafUce  at  this  day  in  fuck 
cafes* 

Ch  APTElt 


cxii  INTRODUCTION. 

Chapter    the    Fifteenth, 
Of  affigning  the  Bail-bond  to  the  Plaintiff, 

THE  indulgence  given  to  defendants^  by  the  ftatute 
23  of  Hen,  6.  c*  9.  by  permitting  them  to  give  bail 
to  the  bherifF  for  their  appearance  to  the  adion  ^hen  ar- 
retted by  procefs>  was  not  only  followed  with  great  lofies 
and  inconvenience  to  Sheriffs,  but  alfo  frequently  occafioned 
a  prejudice  to  plaintiffs  who  had  jufl  demands  and  caufes  of 
adion.  For  if  the  Sheriff  had  taken  bail  for  the  appear- 
ance of  the  defendant^  and  he  did  not  appear,  the  plaintiff 
proceeded  againfl  the  Sheriff,  by  ruling  him  firfl  to  return 
the  writ>  and  then  upon  the  return  of  cepi  corpusy  and  not 
producing  the  body,  by  procefs  of  attachment ;  unlefs  the 
oherifF  gave  him  up  the  bail-bond  he  had  taken,  and  fuf- 
fered  him  to  profecute  the  bail :  but  this  was  entirely  op- 
tional in  the  Sheriff.  If  on  the  other  hand,  upon  the  de- 
fendant's not  appearing  in  court,  the  Sheriff  made  no  return 
to  the  writ,  he  was  amerced.  And  if  he  returned  the  writ 
iaUely,  he  made  himfelf  liable  to  an  a6Uon  from  the  plain- 
tiff; in  which  the  plaintiff  often  failed,  from  the  difHcultv  he 
laid  under  of  proving  that  the  Sheriff  a£luallv  arreftea  the 
defendant,  or  had  him  in  view,  and  might  nave  executed 
the  procefs  upon  him.  But  to  remedy  thefe  and  other  in- 
conveniences arifmg  both  to  the  Sheriff  and  plaintiff,  in 
cafe  the  defendant  did  not  appear  in  court  at  the  return  of 
the  writ,  after  he  had  been  admitted  to  bail ;  it  was  pro- 
vided by  the  4  y  5  of  Ann,  c.  16.  /.  ao.  "  That  if  any 
**  perfon  fliall  be  arrefled  by  any  writ,  bill,  or  procefs, 
**  out  of  any  of  the  courts  of  record  at  JVeJlminfler^  at  the 
**  fuit  of  any  common  perfon;  and  the  Sheriff,  or  other 
'^  officer,  takes  bail  from  fuch  perfon,  againfl  whom  fuch 
^  procefs  is  taken  out ;  the  Sheriff,  or  other  officer,  at  the 
^'  requeft  and  coft  of  the  plaintiff,  in  fuch  a£tion  or  fuit» 
*^  or  his  lawful  attorney,  (hall  aflign  to  the  plaintiff  in 
'^  fuch  a£Uon,  the  bail-bond,  or  other  fecurity  taken  from 
*'  fuch  bail,  by  indorfmg  the  fame,  and  atteftmg  it  under 
**  his  hand  and  feal,  in  the^^refence  of  two  or  more  credi- 
<^  ble  witneffes;  which  nky  be  done  without  any  ftamp, 
*^  provided  the  affignment  fo  indoried  be  duly  ftampt  be- 
*^  fore  any  a£tion  be  brought  thereupon.  And  if  the  faid 
**  bail-bond  or  affignment,  or  other  fecurity  taken  for  bail^ 
*^  be  forfeited,  the  plaintiff  in  fuch  a£tion,  after  fuch  af- 

**  fignment 
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**  fignment  madie^  may  bring  an  adion  arii  fuit  ther^ttpon^. 
*^  in  his-  own  name;  and  the  court  wh^te  the  fl£tion  ii' 
••  brought,  mayj  by  rule,  or  rules  of  the  fame  court,  giv0' 
*'  fuch  relief  to  the  plaintiff -in  the  original  pftion,  and  td 
*^  the  bail^  upon  the  faid  bond  or  other  fecurity  taken  from 
**  fuch  baiT,  as  is  agreeable  to  juftice  and  reafon;  and  thaCT- 
^  fuch  rule  Cr  rules  of  ^  faid  cdurt  (hall  have  the  nsltura 
*<  and  effed  of  a  defeafance  to  fuch  bail-bondy  or  other  ft-* 
«  curity,  for  bail/* 

By  this  ftatme  die  plaintiff  i^  made  fectire^  Fof  if  thef 
bail  taken  upon  the  arreft  are  refponfible  men$  the  Sheriff' 
is  bound  to  aflign  him  ^e  bail-^bond  if  he  requefts  it ;  and 
if  the  defendant  does  not  appear  in  court  upon  the  return  of'- 
rhe  writ,  or  within  four,  'and^  in  fome  cafes^  fix  or  eight 
days,  according  to  the  diftance  from  the  metropolis,  after 
tie  writ  is  returned,  the  plaintiff  is  at  liberty  to  proteed 
againft  the  bail^  in  his  own  name,  as  afiignee  of  the  SherifF 
for  the  penalty  of  the  bond :  pf ovidcd  he  gets  the  affignment 
damped  before  his  aftion  thereupon  is  commenced.  And 
it  has  been  adjudged"  ^^Ftrfti  That  the  aflignmcnt  may  be 
made  either  by  the  SherifF  or  the  under  Sheriff,  in  the  namct 
of  the  SherifF,  even  out  of  the  county  ♦-  And-  diat  the 
aSion  may  be  brought  where  the  bail  was  token,  or  the 
affignment  made. '^•^^-'^  Secondly f  That  an  under  Sheriff's 
dcfk  cannot  affign  the  bail-bond  t.-^^'*^-'7^/V^£^t  That  the 
idion  (5n  the  baU-bond  muft  be  brought  in  the  fame  courf 
fi-om  whence  iffued  the  procefs  whereon  the  bail  was  taken  t< 
^^''^Fpurtbfyj  That  in  an  ad;ion  againft  the  bail  on  their 
bond,  the  bail  cannot  be  held  to  bail^  as  that  wduld  b^ 
bail  ad  infinitum. "^^'-^Fi/ihfyj  That  upon  fuch  an  aftion,  thtf 
arreft  of  the  defendant  cannot  be  traverfedj  for  if  it  might,  a- 
bail-bond  could  never  be  good^  unlefs  the  party  had  been 
aaualfy  arrejiediti  the  kgal  fenfe  of  the  word  ||  .*— ^^AV/A^^ 
That  in  an  *ftion  on  a  bail-bond  the  plaintiff  tttd  not  fhevf* 
tn  arreft ;  for  it  would  be  of  mifchievous  confeqUence,  if 
a  bail-bond  taktn  civilly,  without  expofmg  the  party  by  ait* 
arreft,  fliotild  not  be  as  efi^6hial  as  if  there  had  been  al> 
adual  »reft  §.  — ^-^  And  Seventhly^  That  if  bail  above  isr 
excepted  to,  and  new  bidl  is  added,  and  they  do  not  juftify^ 


•  Stra,  yzj..    Ld.  lU^m*  145J.     Fort.  566* 
t  Stra.  60.     10  Mod.  2S8. 

I  3  JFil/.  348.    Barnes  92.     Bufr*  4  fi,  I^aji.     %  Ma^4 
tef.  83«. 
I  Stra^  4444  {  Sifi^  64^ 
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purfuant  to  the  Able  of  the  court,  within  the  limited  tioie, 
the  plaintiff  may  proceed  on  the  bail-bond  without- except «»' 
ing  againft  the  new  bail  *. 

* 

i  But  (hould  the  defendant  appear  to  the  aAion,  and  the  bail 
for  the,  appearance  are  willing  to  become  bail  alfoto  the  ac« 
.tjon,  ana  their  names  are  entered  accordingly,  the  court  off 
King'}.  Bench  will  not  fufFer  the  plaintiff  to  except  to  them^ 
if  he  has  previoufly  taken  an  aflignment  of  the  bail-bond  ixota 
the  Sheriff  ;  for  it  he  has  fo  done,  the  court  confiders  it  as 
an  implied adpiiffion  of  their  fufficiency  %*  But  the  plaintiff 
may  in  fuch  cafe  calV  upon  them  to  juftify,  and  unlefs  they 
do  fo  within  the  limited  time,  by  the  rules  of  the  court, 
the  defendant  muft  put  in  better  bail  to  the  action. 


Chapter    THE   Sixteenth. 
.0/  the  Affidavit  to  bold  the  Defendant  to  Bail. 


fTT^ HE  ftatutc  i^of  Charles  the  2^,  before  taken  notice  of, 
Jl  did  not  give  relief  to  defendants  profecuted  for  flight 
and  trivial  matters.  For  the  Sheriff  even  upon  a  general 
writ  without  a  claufe  of  ''  ac  etiaiti'*  in  it,  fpecifyiog  the 
true  caufe  of  a£lion,  was  authorized  upon  arreting  the  de- 
fendant, to  infifl  upon  bail  in  a  penalty  of  40/.  for  his  ap- 
pearance at  the  return  of  the  procefs.  And  if  the  true  caufe 
of  a£^ion  was  mentioned  by  an  ac  etiam  claufe,  the  Sheriff 
could  infift  upon  the  bail's  entering  into  a  bond  for  double 
the  debt  or  damages  exprefled  therein,  before  he  releafed  the 
defendant  from  his  confinement.  But  for  the  prevention  of 
frivolous  and  vexatious  arreils,  the  ilatute  12  G/0.  i.  c.  29. 
cnacls^..^'  That  no  perfon  ihall  be  held  to  fpecial  bail  upon 
"  any  procefs  ifTuing  out  of  any  fuperior  court,  where  the 
^  caufe  of  action  fhall  not  amount  to  ten  pounds  or  upwards  ; 
••  -nor  T)ut  of  any  inferior  court,  vrtiere  the  caufe  of  a6tion 


*  Bamts  74, 

t  But  in  the  Common  Pleas  they  may  be  excepted  again^, 
a  Bamn  63.  J  i  mi/.  223. 
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"  Ihall  not  zmonnt  to  forty  JhiUingt  or  upwards  in  any  fuch 
^'  inferior  court ;  and  that  in  all  cafes  where  the  caufe  of  ac- 
^^  tion  fhall  not  amount  to  ten  pounds  or  upwards  in  any 
"  fuch  fuperior  court,  or  to  forty  JhiUings  or  upwards  in  any 
^  fuch  inferior  courts  the  plaintiff  (hall  not  arreft  or  caufe 
•*  to  be  arretted  the  body  of  the  defendant,  but  fliall  ferve 
"  him  perfonally  within  the  jurlfdidion  of  the  court,  with 
"  a  copy  of  the  procefsj  and  upon  the  defendant's  not 
"  appearing  at  the  return  thereof,  or  within  four  dayt  after ^ 
^  the  plaimLff  may,  upon  affidavit  made  and  filed  in  the 
"  proper  court  of  the  perfonal  fervice  of  fuch  procefs,  cn- 
"  ter  a  common  appearance,  or  file  common  bail  for  the 
^  defendant,  and  proceed  thereon,  as  if  fuch  defendant  had 
"  entered  appearance,  or  filed  common  bail  hlmfelf**' 
And  by  Seift.  2d.  **  In  all  cafes  where  the  caufe  of  aftion 
"  amounts  to  ten  pounds  ox  forty  JhiUings  as  aforefaid,  affidavit 
^  muft  be  made  and  filed  of  fuch  caufe  of  a(^ion )  which 
^'  affidavit  may  be  made  before  a  judge  or  commiffioner  of 
"  the  court  out  of  which  fuch  procefs  fhall  iflUe,  authorized 
^'  to  take  affidavits  in  fuch  courts,  or  elfe  before  the  of- 
*'  ficer  who  (hall  iflue  fuch  procefs,  or  his  deputy ;  and  for* 
^*  fuch  affidavit,  one  (hilling  over  and  above  the  ftamp  duties 
^^  (hall  be  paid  and  no  more ;  and  the  fum  fpecified  in  fuch 
^^  affidavit  (hall  be  indorfed  on  the  back  of  fuch  writ  of 
*•  procefs,  for  which  fum  fo  indorfed  the  Sheriff  or  other  of- 
**  ficer,  to  whom  the  writ  or  procefs  (hall  be  directed,  (hall 
*'  take  bail,  and  for  no  more.  But  if  any  writ  or  procefk 
^^  (hall  ifTue  for  the  fum  of  ten  pounds  or  upwards,  and  no 
**  affidavit  and  indorfement  (hall  be  made  as  aforefaid^  the 
^  plaiutifF  (hall  not  proceed  to  arrefl:  the  body  of  the  defen- 
^^  dant,  but  (hall  proceed  in  like  manner  as  is  by  this  a£t; 
"  dire£ted  in  cafes  where  the  caufe  of  a£i:ion  does  not  amount 
"  to  the  fum  of  ten  pounds  or  forty  JhiUings  and  upwards  as 
«  aforefaid." 

The  affidavit  to  arreft  the  defendant  and  hold  him  to^^- 
cial  bail  according  to  thi§  (latutc,  muft  be  pofitive,  and  not 
that  the  defendant  is  indebted  in  fuch  a  fum  of  money,  as 
appears  by  agreement,  farV.  for  it  muft  not  be  couched  irt 
terms  of  reference,  the  a£l  requiring  a  pofitive  oath  of  the 
debt  in  teirms  of  abfolute  certainty,  and  not  in  words  of 
reference  to  fomething  elfe  *.  In  amendment  of  this  aft  of 
Geo,  I.    the  ^Geo.  2.    f.  27.  after  reciting  the  fame,  and 


•  Jbwr.  kip,  JLpt.  L44.7. 
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^fo  /^  that  whereas  the  fakd  procefs  is  in  a  language,  for 
*'  the  tnoft  part,  *  unknown  to  the  defendants ;  and  where- 
<*  as  fuch  defendants  ^re  to  appear  at  the  return  of  the 
^  procefs,  or  within  four  days  after  fuch  return,  the  iDhort- 
^  aefs  of  which  time  hath  faieen  found  inconvenient.  And 
**  whereas  affidavit  is  to  be  made  of  the  perfonal  fervice  of 
^  fuch  proceis,  and  unneceflary  expencc  and  delay  hath 
^^  been  occafioned  for  want  of  a  fuifictent  number  of  per- 
*^  fons  duly  authorized  to  take  fuch  affidavits^'*  enat^is, 
<*  That  in  all  cafes^  where  the  caufe  of  adioa  fhall  not 
**  amount  to  un  foundt  or  upwards  in  any  fiipenor  Court^ 
"  or  to  forty  JhiUings  or  upwards  in  any  inferior  Courts 
*^  the  writ,  procefs,  declaradoii,  and  all  other  proceed- 
^<  ings»  fhall  be  in  the  £r^lr/k  tongue,  and  written  in 
*^  words  at  Icrigth  in  a  common  legible  hand  and  dtarader ! 
*'  And  the  defendant  in  fuch  cafes,  [a  copy  of  fuch  procefs 
**  in  Engli/h  having  been  ferved,  as  by  the  faid  aft  is 
•*  direded]  fh^U  appear  at  the  return  thereof,  or  within 
**  eight  days  after  fuih  return  \  and  the  affidavit  of  the  fer- 
<'  vice  c^  fuch  procefs  fhall  and  may  be  made  before  any 
*'  Judge  or  Commiflioner  of  the  court  out  of  vriuch  fuch 
<^  procefs  fhall  iffue,  authorized  to  take  affidavits  in  fuch 
^  courts ;  or  elfe  before  the  proper  officer  for  entering 
*^  common  appearances  in  fuch  courts,  or  his  lawful  depuf}' ; 
**  and  which  s^davit  is  hereby  direfted  to  be  filed  gratis,^ 
—And  by  feet,  2.  "  No  pcnon  fhall  take  more  than  (svc 
*'  fhilltngs  for  the  making  and  ferving  a  copy  of  fuch  pro- 
**  cefs  out  of  any  fuperior  couft,  or  more  than  one  fhillingf 
**  for  the  making  and  ferving  of  a  copy  of  fuch  procew 
**  out  of  any  inferior  court."— And  by  fe£t%  3.  •<  That  inT 
•*  particular  franchifes  and  juriiidifHons,  the  proper  officer 
"  there  fball  execute  fuch  procefs. ^"^ — And  by  f^^  4. 
**  That  upon  everv  copy  of  fuch  procefs  to  be  ferved  upon 
**  any  defendant,  mall  be  written  in  like  manner,  an  Eng-^ 
^  lijh  notice  to  fuch  defendant  of  the  intent  and  meaning  of 
"  fuch  fervice,  csff*"— And  lafHy,  by  fe^.  5*  «  Where 
^*  the  caufe  of  adion  does  not  amount  to  ten  founds  or 
*'  upwards  in  any  fuperior  coturt,  or  forty  /hillings  or  up- 
*'  wards  in  any  inferior  court,  no  fpecial  writ  Ihall  be 
«<  fued  out  t/*     This  aft,  being  only  a  temporary  aft,  wa» 

furdier 


*  Till  the  4  Geo,  2.  r.  a6.  all  law  pleadings  were  emexed  and 
inroUed  in  Latin. 

t  After  thefe  fla(«ites  in  an  aAk>n  ot  tf^ffa/s  on  the  cafe  In 
tbc  Common  Pleai,  plaiotiff  had  proceeded  in  the  old  way  by 
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AirdMr  ^ntinued  by  the  \%  <^  Gto.  2.  c.  29.  and  nuuie 
pei)>etual  by  the  21  of  Getf*  ^.  c.  3.  Since  mihicfa  ftatute, 
the  19  0fG€9. 3.  r.  70.  has  provided,  ''  That  no  perfon  ihaU 
*^  be  held  to  fpecial  bail  upon  any  procefe  ifluing  out  of  any 
*^  inferior  courts  where  the  catife.of  adiondoesiiot  amount  to 
**  ten  pounds  or  upwards." 

T^  mention  of  this  ftatute  brings  me  to  iStut  exA  of  this 
introduiflaony  in  which  I  have  endeavoured  to  fhew  the  Stu^ 
dent,  duough  perhaps  imperfe6Uy,  the  origin  pf  the  jo^ 
rifdidion  of  the  Courts,  the  procefe  they  ufed,  and  the  afte^ 
nations  occafioned  therein  at  different  periods  erf*  time.  -.  And 


poae  and  difirtfs ;  whereupon  defendant  moved  to  ftay  proceed- 
ings, fuggelUng  the  fame  to  be  contrary  la  thefe  adU  for  pre- 
venting vexatious  arrefts  ;  and  the  queftion  was,  whether  hj  tke/t^ 
fiatutts  the  vld  method  of  proceeding  nvas  taken  aujoy  and  another 
method  inftituttd  or  not  f  It  was  urged  for  plaintrfF,  that  before 
ik^fiaivte  of  Marlhridge  no eafias  lay;  that  the  ancient  courfe  of 
proceeding  was  by  0r/^'«tf/;  and  where  the  party  was  returned  at- 
tached, no  procefs  lay,  but  a  diftringas,  except  in  irefpafs  n/i  i^- 
armis,  in  this  caie,  tli«  P^rty  is  returned  attached  upon  the 
original,  and  no  proceis  to  outlawry  lies ;  the  a^  12  Geo.  r. 
prefcribes  a  method  in  cafes  where  the  caufe  of  a^Uon  is  undor 
iol.  and  plaintiff  proceeds  by  way  of  procefs  again  ft  the/^r/^; 
but  here  plaintiiFs  do  not  proceed  by  way  of  procefs  agaiull  the 
ferfon ;  and  after  the  original  returned  as  aforeiaid,  no  procefs 
againft  the  perfon  can  iflue,  and  coufequently  the  party  cannot 
be  fervcd  with  procefs.  There  is  alfo  an  exception  in  (he 
ftat.  12  Geo,  I.  as  to  the  peers  and  privileged  perfons,  who  arc 
to  be  proceeded  againft  as  by  izW.  3.  but  that  can  only  relate 
to  cafes  where  the  proceeding  is  by  way  of  procefs  againft  the 
perfon,  and  not  b/ method  €^  pone  and  diftrefs,  which  is  a  dila- 
tory method  in  defendant's  favour,  where  ejoigtu  may  be  caft, 
aod  remains  as  it  was  not  affeded  by  .the  ftatutes.  Per  cur.  The 
i^tute  of  Marlhridge  and  25  Ediu.  3.  do  not  take  away  the  an* 
dent  method  of  proceeding  bv  ^iginml  and  d^ri^ga^;  .but 
where  it  is  returned  upon  the  original,  that  defendant  hath  no- 
thing -whttfieby  he  can  be  attached,  a  eapias  againft  the  perfon 
may  be  iifued,  and. a  proceeding. to  ouilauury  carried  on.  The 
words  of  the  ftatnte  12  Geo.  1.  extend  only  to  proceedings  by, 
way  of  procefs  againft  the  perfon,  and  feem  to  admit  plaintiffs 
may  proceed  otherwife,  as  Wore ;  and  it  would  be  hard  to  fay, 
this  claufe  hath  repealed  the  law  by  implication.  As  to  pro- 
ceedings againft  privileged  perfons,  a  new  method  by  hill  is  pre-- 
fcribed  by  the  ftatute  12  W,  3.  but  the  law  not  altered. 
BMrt^4  407. 
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though  the  plan  I  adopted  has  neceflarily  compelled  me  to 
repeat  Tome  things  over  again,  the  Student  I  truft,  will'  not 
be  difpleafed  with  me  on  that  account ;  fince,  by  having  fe 
dc«ie,  the  fubje£k  matter  will  not  only  be  the  fooncr  imoer- 
flood,  but  much  better  retained. 

From  what  has  been  faid,  the  Reader  cannot  but  have  ob« 
.^rved  how  backward  the  L^gillature  was  in  making  innova- 
tions oa  the-  common  law  procefs  to  compel  the  ddSendant's 
appearance,  and  of  depriving  a  fubje£b  of  his  perfonal  fteedom 
for  any  thing  lefs  than  for  offences  of  a  criminal  nature. 
Nor  can  it  haVe  pai&d  unnoticed  by  him,  to  what  fidions  the 
Courts  reforted  to  favour  the  arreftine  a  defendant  in  civil 
aQiom,  fertile  cxpeditipnTifjttfttce  and  prevention  of  fraud; 
long  before  it  was  exprefly  authorized  by  ftatute.  And  that 
fince  fuch  a  procpcding  has  been  authorized,  both  the  Legif- 
lature  and  judges  of  the  courts  have  taken  care  that  it  (hall 
not  work  to  the  imprifonment  of  unfortunate  traders,  by 
whom  alone  the  incurring  of  debts  is  both  neceflaryand 
jufliAable,  but  only  to  the  difcoi^rag^ment  of  prodigality, 
and  difcountenance  of  fraud  and  difhonefty.  What  pro- 
vifion  the  law  did  not  make  for  the  fecurity  of  credit  and  ad- 
vancement of  trade,  the  wifdom  and  penetration  of  the  judges 
who  prefxded  in  the  courts  from  time  to  time,  happily  fur- 
niihed ;  and  whenever,  from  the  interference  of  the  Legif- 
lature,  proceedings  boi*e  hard  on  defendants  and  favoured  of 
rigour,  the  humanity  of  the  courts  always  ftept  in,  and 
nobly  reftrfied  them. 

As  the  laws  now  ftand,  no  really  honeft  though  unfortu- 
nate trader,  can  be  deprived  of  his  liberty  for  any  duration 

of  time*. ^No  perfon  whatever  can  fufFer  inconvenience 

from  being  arrefted,  unlefs  the  debt  which  he  negleds,  or  is 
unwilling  to  pay  amounts  to  lol.  or  upwards;  and  not  even 
then,  unleis  an  oath  of  it  has  been  made  previous  to  the 

awarding  of  the  proccefs. And  no  one  or  charaifter,  who 

can  procure  bail  for  his  appearance  in  court,  can  undergo  an 


•  The  Bankrupt  aft,  5  of  Geo.  2.  c.  30.  has  given  a  Bailk- 
rupt  two  ways  of  getting  difcharged  from  an  imprifonment-— 
Jirj^f  by  pleading  hi^  bankruptcy  and  certificate  to  an  a£Uon» 
commenced  again fl  him  for  a  caufe  or  thin^  before  his  bank- 
ruptcy, if  he  has  obtained  his  certificate  in  time-^/econdlj,  by 
applying  tp^  judge  foe  his  4if<^harge  after  judgment  obtained 
againft  nim^  if  he  h^s  got  his  certificate  then. 

im- 
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imprifonment  for  debt  till  the  demand  upon  him  has  been  in- 
velUgated  in  due  courfe  of  law,  and  twelve  of  his  country-  , 
men  have  declared  that  in  juftice  he  ought  to  difcharge  it. 
What  laws  therefore  can  be  devifed  or  enafted  more  replete 
with  ftria  juftice  and  equity,  or  more  calculated  to  fecure 
credit  and  confidence  in  dealings,  and  to  promote  trade,  than 
thofe  already  in  being  ?  If  any  real  oppreffion  happens  from 
them,  or  any  one  is  wrongfully  imprifoned  or  vexatioufiy  fued, 
the  courts  are  always  open  to  hear  his  complaint,  and  the  laws 

always  ready  to  afford  him  relief. The  verdiS  of  his 

countrymen  will  give  him  damages  for  any  prejudice  he 
wrongfully  fufFers  from  them,  and  the  Judges, .  [wno  are  the 
beil  guardians  of  public  liberty]  to  whom  his  appeal  muft  be 
made,  and  before  whom  his  Complaint  muft  be  determined, 
never  fail  to  difcountenance  oppreffion  and  vexation  commit- 
ted under  the  fandtion  of  law ;  and  are  fure  to  dire£fc  the  jury 
(in  whofe  breaft  his  recompence  lies)  to  find  fuch  dama^^cj  r<« 
will  amply  repay  him  for  any  temporary  lofs  of  his  fireedpm, 
or  other  injury  which  he  can  prove  he  iiiftained. 


Ha  the 
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THE  former  edition  of  this  Work,  not 
being  intended  for  publication,  was  fub- 
mitted  to  tne  profeflion  m  print,  in  the  very 
form  in  which  it  was  compiled.  And  as  thQ 
material  diftinftions  in  the  praftice  of  the 
Courts  were  inferted  in  oppofite  pages,  it  un- 
avoidably happened,  that  fome  of  them  were 
not  fo  replete  with  matter  as  they  might  have 
been,  had  the  compiler  purpofely  written  for 
the  prcfs,  or  altered  the  arrangement  of  the 
cafes •  In  this  edition,  he  has  endeavoured  to 
remove  the  objeftion  on  that  account,  by 
marking  the  material  differences  in  the  rules 
and  cafes  of  practice  in  the  two  Courts  in  one 
and  the  iajne  page. 

The  .Compiler*s  defign  formerly  was  to  have 
fcledled,  for  his  own  ufe,  the  praftical  cafes 
iji  all  proceedings  in  the  four  grand  courts  of* 
Weftminfter-Hall,  in  the  manner  of  this  com- 
pilation of  the  pradlice  in  civil  a6tions  in  two 
pf  (h?fp,     Hi3  compilation  would  have  com*. 

pleated 
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pleated  four  volumes  more  in  addition  to  thcfc 
two.  The  third,  he  defigned  for  the  cafes  of 
praftice  on  the  crown  fides  of  the  King's  Bend 
and  Exchequer.  The  fourth,  for  proceedings 
in  the  ordinary  legal  court  of  Chancery,  and 
in  the  Exchequer  of  Pleas. — The  fifth,  for  the 
rules  and  cafes  of  practice  in  the  extraordinary 
court,  or  equity  Jide  of  the  cgurt  of  (^bxincery^ 
and*  the  equity  court  of^^xch^er.—r^^^  tn^ 
i^xtH,  he  intended  for  proceedings  in  real  ac^ 
tions^  and  in  writs  of  error  and  cafes  of  appeal. 

Such  a  work,  the  Compiler  conceived,  would 
have  aflifted  him  greatly  in  hi&  pro^c^n,; 
though  he  has  not  the.  vanity,  to  think  tliat  he 
could  have  executed  it  ^in  a  mannef  at  ^11  fa- 
tisfadlory;  for  he' is  free  to  confeiV'his  inabi- 
Uty,  and  want  of  experience,  even  to  ^ttempt 
a  further  profecution  of  it^  He  wiihed  how- 
ever to  have  feen  it  excepted,  ^nd  flill  hopes 
tTiat  the  completion  of  hjs  defign,  or  that  a 
fimilar  work  upon,  a  better  defign,  will  be  un- 
dertaken by  fome  gentleman  of  legal  and  prac- 
tical knowledge,  and  of  experience  in  '  the 
bufinefs  of  thofe  courts,  'with  which  the  Com- 
piler has.  had  no  opportunity  of  being  ac- 
quainted. The  credit  of  fuch  a  work;,  added 
to  the  fatisfaftion  of  having  contributed  to 
the  information  of  the  ftudent,  and  to  the 
cafe  and  benefit  of  the  gentlemen  of  the  pro- 
feffion  in  their  various  purfuits,  it  is  hoped, 
will  make  ample  amends  to  any  one  who  has 
leifure  to  attempt,  and  ability  to  perform  \U 

The  prefent   edition,    notwithflanding  the 

Compiler  has  greatly  altered  the  arrangement 

2  .  of 
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of  its  contents  from  the  former,  and  notwith- 
ilanding  a  variety  of  new  cafes,  points,  and 
matters  under  every  head  will  be  found  to  have 
been  inferted  in  it,  tending  to  elucidate  the 
pradice,  and  illuftrate  the  reafon  and  funda- 
mental grounds  of  the  law,  is  ftill  only  offered 
to  the  profeffion  as  a  common  place  booky  not  as 
a  compendium  of  all  the  cafes  of  pradtice  ad- 
judged in  the  aftions  and  proceedings  here 
treated  of.  And  he  is  aware,  that  fome  inac- 
curacies will  ftill  be  found  in  the  work,  as  the 
fubje<a,  which  cannot  be  gleaned  from  books 
of  law,  but  rather  learnt  from  experience,  and 
by  a  conftant  attendance  on  the  courts ;  and 
which  as  it  depends  on  the  alteration  of  times, 
of  circumftances,  and  of  opinions,  will  admit 
of  no  perfeft  publication.  Imperfeft  however 
as  it  may  be  found,  it  is  the  Compiler  s  wifli 
that  the  profeffion  may  deem  it  ferviceable* 


U 
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THERE  are  four  terms  in  the  year,  in  vAndi  the 
judges  fit  in  their  refpedKve  courts  in  JVeflmij^tr" 
haUto  hold'  plea,  and  determine  matters  and  caufe^ 
referred  to  them,  viz.  A£chaelmas  Terniy  Hilary  Term^  Eafier 
Timty  and  Trinity  Term.  The  two  firft  of  which  are  called 
fixgd  terms^  as  invariably  beginning  on  certain  jfixed  days  in 
the  year;  and  the  two  latter  moveable  termsj  their  com- 
mencement being  regulated  by  Ea/ler  Day^  and  Corpus 
Cbrifii  Dayy  both  of  which  are  moveable  feafls,.  and  do  not 
kippen  on  any  certain  fixed  days. 

KCchaelmas  Term  always  begins  on  the  6th  of  Novem- 
ber, unlefs  ths^  day  happens  on  a  Sunday,  and  then  it  be- 
gins on  the  Monday,  and  ends  on  the  28th  of  November, 
unlcfs  that  happens  alfo  on  a  Sunday,  and  then  on  the  follow- 
ing day. 

Hilary  Term  ahvam  begins  on  the  23d  of  January,  an4 
ends  on  the  1 2th  of  February,  unlefs either  of  theie  days  hap- 
pens on  a  Sunday,  and  then  on  the  day  following. 

Eafter  Term  begins  on  the  JFednefday  fortnight  after 
Eafler  day^  and  ends  on  the  Monday  next  after  the  Aftenfioit 

^-      ^ 

And  Trinity  Term  begins  on  the  Friday  next  after  Trinity 
Sunday f  and'ends  on  the  ff^edhefday  fortrnght  after  it  begins^ 
except  that  Jf^ednefday  happens  to  be  the  feaft  of  St,  John 
^aptijly  and  then  uie  courts  adjourn  on  the  Tuefday  till  the 
Thurfday. 

0(  thtek  four  fermsy  two  of  them,  vit.  Hilary  zni  Trinity j 
ire  called  iJfuaUe  terms,  becaufe  in  them  the  ijfues  in  caufes 
depending  are  made  up  in  order  for  trial  at  the  af&zes  which 
follow  them. 

In  each  of  tbcfe  terms  there  are  ftatcd  daySy  called  Days 
in  Bani',  that  is,  days  of  appearance  in  the  Comision  Pleas, 
which  are  generally  at  the  diftance  of  about  a  week  from 
each  other,  and  regulated  by  feme  feftiv^  of  the  church « 
On,$xne  one  of  ih^  days  in  bank  aH  original  writs  mttft  be 
made  returnable^  and  therefore  they  are  generally  called  the? 
ijetum^  of  the  term  ;  whereof  every  term  according  to  the 

^  length 
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lengtb  and  duration  of  it  has  more  or  lefs.  But  though 
many  of  thcfe  return  days  are  fixed  upon  Sundays,  yet  the 
^court  never  fits  to  receive  the  ntwms  tiil  the  Monday  after  % 
and  therefore  no  proceedings  can  be  had,  or  fuppofed  to  be 
had  on  a  Sunday. 

All  thcfe  days  in  bank  have  a  day  preceding  them  called  an 
Effoign-day,  The  firft  day  in  bank  in  term  is  always  the  firft 
day  of  the  term  in  which  the  court  afhially  fits,  as  the  6th  of 
November  the  firft  day  of  Michaelmas  term,  and  die  23d  of 
January  the  firft  day  of  Hilary  term,  &c.  But  the  Effaign- 
day  of  thefe  firjl  days  in  Bank  is  in  law  the  firft  day  of  the 
Urm,  as  the  3d  of  November  being  the  Effoign-day  of  Mi- 
chaelmas term,  and  the  20th  of  January  the  Effngn-day  of 
Hilary  Term,  are  in  law  the  firft  days  of  their  refpective  terms. 

The  3d  of  November  the  Morrow  of  All  Souls  is  the  Effoign^ 
day  of  Michaelmas  term.  The  20th  of  January^  the  o£tave  of 
St*  Hilary -i  or  the  eighth  day  inclufive  aiter  the  fcaft  of  that 
iaint,^  which  is  the  thirteenth  of  that  month,  is  the  EJJoign^ 
day  of  Hilary  term  *•  The  Sunday  next  preceding  the  fVed^ 
nefday  fortnight  after  Eajier-day^  on  which  Eafter-term  alvirays 
begins,  \s  xh^  EJfoign-day  of  Eajier-term  ^ .  E\xt  xHis  EJfoign^ 
day  always  falling  on  a  Sunday^  is  held  on  the  Monday  foU 
lowing.  And  the  Monday  next  preceding  the  Friday  after 
Corpus  Chrijii  Day  or  Trinity  Sunday^  on  which  Trinity  term 
always  begins,  is  the  EJfoign-day  of  Trinity-termX' 

On  the  EJfngn-day  of  each  term,  the  courts  are  opened 
by  one  of*the  Judges  thereof. 

The  EJfoign-day  was  fo  called  from  a  liberty  the  party 
had  of  fending  an  excufe  for  his  non-appearance  in  court 
according  to  the  fummons  of  the  writ.  But  if  he  fent  no 
efToign  or  excufe,  the  court  indulged  him  with  three  days 
from  the  return  of  the  writ  to  make  his  appearance,  and 
if  he  appeared  on  the  fourth  inclufive,  the  quarto  die  pcft  of 
the  return  of  the  writ,  the  court  thought  it  fufficient,  and 
till  then  no  further  procefs  could  iiTue  agdinft  him.  And 
for  that  reafon  the  court  does  not  fit  at  the  beginning  of  a 
term  for  the  difpatch  of  bufinefs,  till  the  quarto  die  pofi  o( 
the  firft  return  day  of  the  term  in  three  of  the  terms.     In 


*  In  the  Coart  of  Exchequer  this  term  begins  ogbt  days 
before  the  full  term  in  the  other  coorcs.     « 

t  Thu  term  alio  in  the  Court  of  Exchequer  begins  eight  days 
l^efore  the  full  term  in  the  other  courts. 

X  And  this  in  the  Court  of  Exchequer  begins  fiinr  days  before 
the  fall  term  in  the  other  courts. 

Trinity 


Trinity  Term,  by  ftat,  32  Hen.  8.  c.  fti.  not  till  the  /rtA 

All  writs  and  procefs  founded  upon  original  writs  mu^ 
be  returnable  on  a  general  return  ^.— AH  procefs  by  bill 
on  2l  day  certain  in  term. — And  original  writs  and  procefs 
thereon  muft  have  ji^een  days  between  the  te/le  and  r/- 
tuniy  except  where  it  is  enabled  by  16  Car,  x.  r .  6-  /.  7. 
"  That  the  return  day,  called  *'  The  Morrow  of  the  Af-.. 
"  cenfion  of  our  Lord,"  Ihall  be  a  good  return,  notwithftandr 
"  ing  there  be  not  fifteen  days  between  the  fourth  day  of 
"  the  faid  return  of  The  morrow  of  the  A/cenfion  of 
"  our  Lord,  and  the  eflbign-day  of  the  return  of  The 
**  Morrow  of  the  Holy  Trinity."  And  by  the  13  Car.  2. 
/at,  2.  c.  2.  f.  J,  where  it  is  ena£led,  **  That  in  all  per- 
"  fqnal  anions,  and  in  all  adlions  of  eje£hnent  depending 
"  by  original  writy  there  fliall  not  need  be  fifteen  days 
"  between  the  tefte  and  return  of  any  writ  or  writs  of 
"  venire  facias^  habeas  corpora  juratorum^  or  diftringas 
^^  juratores^  fieri  facias ^  or  capias  ad  fatisfaciendum^  and 
«  that  the  want  thereof  fliall  not  be  error/'  But  by  /.  8. 
"  the  aft  is  riot  to  extend  to  any  writ  of  capias  ad  Jatis^ 
^  faciendum^  whereon  an  exigent  after  judgment  is  to  be 
"  awarded,  nor  to  a  capias  adfaciendum^  againft  the  defen- 
"  dant,  in  order  to  make  the  bail  liable."  Whereas,  pro* 
eels  by  bill^  needs  no  certain  number  of  days  from  its  ifluing 
forth  till  it  is  returnable. 

There  are  certain  days  however  called  **  Dies  non  juri- 
diciy"  on  which  writs  muft  not  be  made  returnable.  In  the 
term  of  St.  Hilary  there  is  one,  which  is  the  Feaft  of  the 
Purification. — In  Eafter  term  there  is  another,  which  is 
Ajunfion-day.  And  in  Trinity  term  fometimes  a  third,  which 
is  the  Feafi  of  St.  John  the  Baptifi,  (if  it  falls  in  it)  unlefs 
it  falls  on  the  Friday  next  after  irinity  Sunday^  when  the  term  , 
muft  begin  by  the  ftat.  32  H.S.  c.ij. 

In  the  King's  Bench  when  the  proceedings  arc  by^  nfiginal^ 
the  writ  and  procefs  thereon  are  made  returnable  not  only  on 
a  general  return  day,  but  on  a  general  return  day  as'nm 
the  Morrow  of  All  Souls  ubicunque^  wherefoever  we  Jhall  then 
he  in  England.  /  For  that  court  is  removeable  with  the  King 
at  his  pleafure.  But  in  the  Comrnon  Pleas^  which  is  a  court 
i?xed,  and  not  removeable  without  previous  notice  given  the 
fuitors  according  to  the  2  Edvo.  3.  f.  ii,  in  the  writ  and 
fracefs  no  fuch  words  are-inferted. 


Michaelmas 
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J£cbaelmas  Tetm^  contains  three  weeks  and  two  days^  and' 
'  hath  four  returns. 

The  Return  days  when  tht  Proceedings  are  bf 
Origtwd* 

I.  On  the  Morrow  of  All  Souls* 
a.  On  the  Morrow  of  St«  Martin* 

3.  In  eight  days  of  St«  Martint 

4.  In  fifteen  clays  of  St«  Martin. 

.  The  Return  days  when  the  Proceedings  are  hy  BilL 

1.  On    /a  certain  day  as  \     next  after  the  Morrbw  of 

\    on  Monday. '  )         All  Souls. 

2.  On    (  )    next  after  the  Morrow  of 

St.  Martin. 

3.  On    (  )     n#xt  after  the    Odave    of 

St.  Martin. 

4.  On    (  }    next  after  fifteen  days  froni 

the  day  of  St.  Martin^ 

i&my  T^rm  contains  thret  weeks^  and  hath  four  returns^ 

The  Retum-odays   whcai   the  Proceedings  are  by 
Original. 

t.  In  eight  days  of  St.  Hilary* 

2.  In  fifteen  days  of  St.  Hilary^ 

3.  On  the  Morrow  of  die  Purification  of  the  blefled  Vir- 

gin Mary. 

4.  In  eight  days  of  the  Purification  of  the  blefTed  Vlr-* 

gin  Mary. 

The  Retum-*days  when  the  Proceedings  aite  by  Bilti 

I*  0»    (  )    next  after  the  •  Ocbve  of 

St.  Hilary. 
a.  On    (  )    next  after  nfteen  days  firooi 

the  day  of  St^  Hilary^ 


*  In  the  Common  Pleas  they  fay  iigbt  d§gi  infiead  of  the 

3-  On 


2*  On     (  )     next  after  the  Morrow  of  the 

•purification  of  the  bleffed 
Virgin  Mary. 

4.  On     (  •  )     next  after  the  Oftave  of  the 

Purification  of  the  blefl'ed 
'  Virgin  Mary, 

Eajler  Term  contains  three  tve^ks  arid  fix  days,  and  hatH 
five  returns. 

The  Return-days  when  !he  Proceedings  are  by  OriginaL 

1.  In  the  King's  Bench..    From  Eafter  in  fifteen  days. 
In  the  Common  Pleas.     In  fifteen  days  after  Eajler. 

2.  From  Eafter  in  three  weeks; 

In  three  weeks  from  the  day  of 

Eajier. 
'3.  From  Eafter  in  one  m6nth. 

In  me  tnnnih  from  the  day  of 
Eajler. ^ 
4*  From  Eafter  day  in  fire  weeks. 

In  five  weeks  from  the  day  of 
Eajlir. 

5.  On  the  morrow  of  the  afccn- 

fion  of  our  Lord. 

The  Return-days  when  the  Proceedings  are  ly  BUL 

1.  On  ( Wedncfday)  next  after  fifteen  days  from  the  diy 

of  Eafter.. 
next  after  fifteen  days  of  Eajler. 

2.  On  (  )  next   after   three   weeks   from  the 

day  of  Eafter. 

3.  On  (  )  next  after  one  month  from  the  day 

of  Eafter. 

4.  On  (  )  next  after  five  weeks  froni  the  day 

of  Eafter,  . 

5.  On  (   Monday  )  next  after  the  morrow  of  the  afcen^ 

fion  of  our  Lord. 
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6  2>f  t!)e  CerniiBt. 

Trinity  Term  cenUiins  twenty  days,  and  hath  four  Returns. 

The  Return-days  when  the  Proceedings  are  by  Originah 

i.  On  the  morrow  of  the  Holy  Trinity. 

2.  On  the  OSiave  of  the  Hdy  Trinity. 

3.  In  the  King's  Bench.     From  the  day  of  the  Holy 

Trinity  in  nfteen  days. 
In  the  Common  Pleas.     In  fifteen  days  of  tbe^  Holy  Tri^ 

nity. 

4.  From  the  day  of  the  Holy 

Trinity  in  three  weeks. 
In  three  weeks  from  the  day  of 
the  Holy  Trinity. 

The  Retufn-days  when  the  Proceedings  are  by  Bill.    . 

1.  On    {  Friday  )     next  after  the  morrow  of  the  Holy 

Trinity. 

2.  On    (  )    next  after  the  OSIave  of  the  Holy 

Trinity. 

3.  On    (  )     next  after  fifteen  days  from  the  day 

of  the  Holy  Trinity. 
next  after  fifteen  days  of  the  Holy 
Trinity, 

4.  On  ( Wednefday}  next  after  three  weeks  from  the  day 

of  the  Holy  Trinity. 

A  judgment  relates  to  the  Effoign-day  of  the  term,  which 
is  the  firit  day  in  law>  and  not  to  the  quarto  die  poji  which  is 
but  a  day  of  grace. 


Of 


Of  commencing  an  Adtion  iti  the  Court  of 
King's-Bench,  iy  Bill. 

TH  £  ufual  method  of  commencing  an  a£Hon  in  the  court 
of  King's  Bench  is  by  Bill  of  Middlefex — ^for  which 
you  make  out  a  pracifCj  get  a  blanK  bill,  fill  it  up  and  Car^* 
ry  it  to  the  bill  of  Middlefex  office,  and  the  officer  will  fign 
it.    In  term  you  pay  5d.  in  the  vacation  lod. 

MddUfex Bill  for  A,  B.  againft#C.  D.  retui'nable  on  the 

Wednefday  next  after  the  Morrow  of  All-Souls, 
2Sth  OHober  1778- 

{John  Hall  (attorney's  name.) 

The  Bill  thereupon. 

Middlefex^  to  wit,  The  fheriff  is  commanded  to  take  C.  D« 
ind  John  Doe  if  they  may  be  found  in  his  bailiwick,  and 
them  fafely  keep,  fo  that  he  may  have  their  bodies  before 
our  lord  the  king  at  Wejirmnflery  on  Wednesday  next  after 
the  Morrow  of  AU-Souls,  to  anfwer  A.  B.  in  a  plea  of 
tufpafs^  and  that  he  have  then  there  this  precept.    By  Bill. 

Stormont  and  Tf^ay. 
(Chief  clerks  names.) 

As  the  caufe  of  a£tion  is  not  exprefled  in  the  above  bill, 
tl;c  defendant  cannot  be  arretted  thereon,  but  muft  be  ferved 
with  a  copy  thereof,  and  a  notice  in  writing  fubfcribed, 
purfuant  to  the  flatutes  11  George  i.  r.  29.  and  5  Geo.  2» 
<»  27.  in  order  that  he  may  appear  to  it. 

Mr. CD.  you  are  Icrved  with  this  procefe,  to  the  intent 
that  you  may,  by  your  attorney,  appear  in  his  majefty's 
court  of  King's  Bench  at  the  return  therecff,  being  the 
6th  day  of  Novcmbeif  1778?  in  order  to  your  defence  in 

this  action. 

No  more  than  cfh.  is  to  be  taken  for  the  making  and 
ferving  a  copy  of  fuch  procefs,  and  na  fee  for  the  notice,  by 
the  flat.  5  Geo.  2.  c,  27. 

I  2  •  Tliis' 


This  is  the  firft  proccfs  if  the  defendant  lives  In  MiddUfex^ 
and  is  not  to  be  held  to  bail:  Bufif  the  debt  amounts  to-above 
10 1.  he  may  be  arrefted  and  held  to  bail,  and  then  an  affidavit 
muft  be  made  of  the  debt  purfuant  to  the  above  ftatutes^ — 
which  affidavit  muft  be  pofitive,  and  not  couched  in  words  of  - 
reference  ♦,  and  fheii  the  claufe  of  ac  etiam  is  inferted  in  die 
Bill  of  Middleftx  in  confequence  of  13  Car.  2.  Ji.  2.  c.  2- 

The  Bill  of  MidMefex  with  an  ac  etiam. 

Middk/iXj  to  wit^  The  flierifF  is  commanded  to  take  CD. 
and  John  Doe^  if  they  may  be  found  in  his  bailiwick, 
and  them  fafeiy  keep,  fo  that  he  may  have  their  bodies 
before  our  lord  the  king  at  Wejlminfter^  on  Wednefday 
next  after  the  Morr^  of  All-Souls,  to  anfwer  A.  B.  in 
a  plea  of  trefpafs;  and  alfo  to  a  bill  of  the  (aid  A.  B. 
againft  die  uid  C.  for  20 1.  (double  the  fum  fvvorn  to) 
upon  premifes  according  to  the  cujlom  of  the  court  of  the  lord 
the  kingj  before  the  king  himfelf  to  be  exhibited^  and  that  he 
have  then  there  this  precept.     By  BilU 

Stortfiont  and  fPl^y. 

The  ac  etiam  claufe  muft  be  fuited  to  the  cafe. 

If  in  debt  it  is,  "  And  alfo  to  a  bill  of  the  faid  A.  B.  againft 
^e  faid  C.  for  one  hundred  pounds  of  debt,  according,  &c.^' 

In  Covenant.  *'  And  alfo  to  a  bill  of  the  faid  A.  B. 
againft  the  faid  C.  for  breach  of  covenant,  to  the  damage  of 
the  feid  A.  B.  of  one  hundred  pounds,  according,  &c." 
'  In  Trefpafs.  *'  Fot  taking  and  carrying  away  the  good<; 
and  chattels  of  the  faid  A.  B.  to  the  value  of  one  hundred 
pounds,  according^  &c.'' 

in  Trover.  "  For  converting  and  difpofmg  of  the  goods 
and  chattels  of  the  iaid  A.  B.  to  the  value  of  one  hundred 
pounds,  according,  &c.'* 

In  Detinue.  **  For  detaining  the  goods  and  chattels  of 
ibe  faid  A.  B.  to  the  value  of  one  hundred  pounds^  ac-* 
cording,  &c" 

In  Mlault  and  Batlety^  where  you  have  obtained  a  judge's 
crder  mr  holding  the  defendant  to  bail,  ,  ^'  For  beating, 
wounding,  and  ill-treating  (as  the  cafe  happens  to  be)  the 
&id  A.  B.  to  his  damage  of  one  hundred  pounds  (double 
tfie  fiun  ordered  by  the  judge,  but  indorfe  the  .exaft  fum 
ordered  by  him  on  tke^wnt)  according,  &c." 


•  Fide  what  is  a  fuficicnt  affidavit  fofl. 


If  agalnjl  frueral  defendants,  "  And  alfo  to  the  feveral 
bills  of  the  faid  A;^.  againft  the  faid  C.  D.  for  fifty  pounds 
upon  promifes-;  and  againft  the  faid  £.  F.  for  twenty  pouhds 
of  debt,  according,  &c." 

If  the  aflion  is  on  a  recognizance  ofhnil^  the  qc  etiam  claufe 
muft  be  inferted,  though  the  defendant,  in  fuch  cafe,  is 
only  to  be  ferved  with  a  copy  of  the  procefs,.  and  is  not  \o 
be  arretted  upon  it;  otherwife  by  rule  of  court,  Eafter,  15 
Geo,  2.'  the  defendant  or  his  attorney  fliall  not  be  bound  to 
accept  of  a  declaration  upon  fuch  recognizance. — "  And 
alfo  to  a  bill  of  the  faid  A.  B.  againft  the  faid  C.  D.  in  a 
plea  of  debt  upon  recognizance,  according,  &c." 

If  the  fheriffs  are-  parties,  the  bill  is  directed  to  the  coro- 
ners of  the  county. 

The  bill  oiMiddlefex  was  in  debt  only,  and  not  in  tref- 
pafs  with  an  ac  etiam  in  debt,  as  it  ought  to  have  been,  the 
adion  being  a  qui  tarn  adtion  by  a  common  informer,  for  a 
penalty  incurred  by  having  foreign  lace  in  defendant's  hpufe. 
And  on  motion  to  ftay  proceedings,  on  (hewing  caufe  the 
court  amended  the  bill:  though  they  feemed  inclined  to 
think  it  was  well  enough  as  the  ftat.  22  Geo.  2*  on  which 
the  aSion  was  founded,  gave  the  court  a  jurifdid^ion  to  hold 
plea  in  the  action  of  debt*  Cox  qui  tarn  v.  Mundy.  i  Blackf. 
Rep.  ^62, 

The  BUI  of  Middlefex  is  only  a  precept  and  not  a  writ, 
having  only  a  return  and  no  tejle.  And  if  direfted  to  a 
Iheriff  himfelf  it  is  ill,  and  the  proceedings  thereon  on  mo- 
tion will  be  fet  afide  as  irregular,     i  Blackf  Rep,  506. 

In  cafe  the  fheriiF  cannot  take  the  defendant  on  the  bill^ 
you  make  out  an  alias  bill  fimilar  to  the  firft  bill,  only  be- 
ginning, *'  Middlefexj  to  wit.  It  is  commanded  to  the  (herifF, 
as  it  was  before  commandtd  to  hirh^  that  he  take,  &c."  And 
ihould  he  not  be  taken  on  the  alias  hilly  you  make  out  a 
fluries  billy  which  begins  thus:  ^^  Middlefexy  to  wit.  It  is 
commanded  to  the  fheriiF,  as  it  has  been  oftentimes  commanded 
tQ  himy  that,  &c."  . 

If  the  defendant  lives  in  any  liberty  within  the  county  of 
Middlefex  from  which  the  fherifF  is  excluded,  get  the  (herifF 
todireft  his  warrant  to  the  bailiff  of  tjiat  liberty,  in  order  to 
arreft  the  defendant ;  and  if  the  bailiff  of  the  liberty  does 
not  execute  it,  get  the  (heriff  to  return  a  mandavi  ballivo  on 
the  billy  after  which  make  out -a  ncn  omittas  billy  by  virtue 
whereof  the  fheriff  may  then  enter  the  liberty  and  arreft  the 
defendant* 

I  3  A  nan 


10  2)f  IPtoceft* 

*t    hnan  omittas  bill  begins  in  ^s  manner : 

^  Middlefex,  to  wit,'  It  is  commanded  to  tbe  (herifF,  that 
be  do  not  omit  by  nafon  of  any  Shirty  in  his  county ;  but  that 
he  take  C.  D.  if  he  may  be  found  in  his  bailiwick,  &c.*' 

Th,e  tton  omittas  bill  is  general,  empowering  the  iheriiF  to 
jenter  nptwithftanding  any  liberty ;  but  whep  ^  non  omittas 
capias  is  fiied  out  of  the  court  of  Common  Pleas,  it  only 
gives  him  authority  to  enter  a  particular  liberty,  and  fpeci- 
hes  it  in  this  manner:  ^*  That  you  do  not  omit  by  reafun 
of  any  liberty,  of  the  liberty  of  Lofuafter  in  your  county, 
but  that  you  take,  &c/* 


Of 


Of  commencing  an  adlion  in  the  court  of 
King's  Bench  i^y  Latitat. 

0/ thi  Latitat. 

IF  the  defendant  lives  out  of  AfiMeJexy  you  take  out  a 
Latitat y  which  is  a  Teftatum  bill  of  Middlefex^  and 
grounded  on  a  fuppofcd  return  of  non  eft  inventus  made  by 
the  flierift  to  a  bill  of^Middlefex  before  fued  out;  to  obtain 
which,  you  make  out  a  note  or  praecipe,  get  a  blank  and 
fill  it  up  and  carry  it  to  the  King's  Bench  office  for  the 
officer  to  fign,  for  which  you  pay  2j.  6</.  T\it  Latitat 
muft  alfo  be  fcaled,  for  which  jd.  is  paid. 

^  London^  to  wit.     Latitat  ^r  A.  B.  againft  C.  D.  Tref" 
pafs  returnable^  2fc. 
25  October  1778. 

John  Hall  (attorney's  name.) 

If  the  defendant  is  not  to  be  held  to  bail^  you  ferve  him 
with  a  copy  of  the  writ,  with  a  notice  fubfcribed  as  is  be- 
fore mentioned  to  the  bill  of  MiddUfex. 

If  the  defendant  is  to  be  held  to  bail  fay,  **  and  alfo  for 
"  one  hundred  pounds  upon  promife,"  or  whatever  the  cafe 
is,  and  then  the  claufe  of  '*  ac  etianC*  muft  be  inferted  in  it, 
after  affidavit  made  purfuant  to  the  ftatutes.  The  affidavit 
muft  be  carried  to  the  office  at  the  fame  time,  and  the  fum 
fwom  to  endorfed  on  the  writ. 

The  Latitat  when  the  defendant  is  to  be  arrefted  runs  thus : 

GEORGE  the  third,  by  the  grace  of  God,  of  Great  Bri- 
tainy  France^  and  Ireland^  king,  defender  of  the  faith,  &c. 
To  the  Jheriffi  of  London^  greeting.  Whereas  we  lately 
commanded  our  flierifF  of  Middlefexy  that  he  fhould  take 
C.  D.  if  he  might  be  found  in  his  bailiwick,  and  him 
fafely  keep,  {o  that  he  might  have  his  body  before  us  at 
JVeftfninfter  at  a  certain  day  now  paft  to  anfwer  A.  B.  Ufa 
plea  of  trefpafs,  and  alfo  to  a  bill  of  the  f aid  A.  B.  againft 
thefaid  C.  u/for  one  hundred  pounds  uponpromife^  according 
to  the  cuftom  of  our  court  before  us  to  be  exhibited  \  and  our 


*  Or  whatever  county  the  defendant  refides  in. 

I  4  &id 


faid  (herifF  of  Mtddlefex  at  that  day  returned  to  us  that 
the  aforefaid  CD.  was  not  found  in  his  bailiwick. 
Whereupon^  on  the  behalf  of  the  aforefaid  A.  B.  it  is 
fufliciently  atteftedjn  our  court  before  us,  that  the  afore- 
faid C.  Eh  doth  run  up  and  down  and  terete  himfelf  in 
your  county  ;  therefore,  we  command  you  that  you  take 
nim  if  he  may  be  found  in  your  bailiwick,  and  fafely  keep 
him,  fo  that  you  may  have  his  body  before  us  at  JVeJlminfter 
on  Monday  next  after  the  OSlave  of  St.  Hilaryy  to  ajiiwor 
to  the  aforefaid  A.  B.  of  the  plea  and  bill  aforefaid. 
Witnefs  ff^illiam  Earl  MamfiekL,  af  Wejlminjler  the  151^ 
day  of  Nopember^  in  the  nineteenth  year  of  our  reign. 

Starmont  and  IFay^ 

If  the'  defendant  is  not  tp  be  held  to  bail,  the  claufe  of 
f*  42C  ettanC^  may  be  left  out,  and  the  fame  notice  muft  be 
added  as  is  to  the  hiU  of  M'uldlefex^  and  the  paf ty  ferved  with 
a  copy. 

Either  the  bill  of  Middiefexy  or  the  Latitat^  may  be- made 
ircturnable  the  day  after  they  are  fued  out.  2  Stra.  giy. 
2  Barnard  K,  B*  60.  and  maybe  ferved  at  any  time  of  the 
return  day.  Burr.  Rep.  8j2.  But  if  made  returnable  the 
fame  day  as  fued  out,  it  is  ill,  and  will  not  avoid  the  ftatut« 
pf  limitations.     L.  Raym.  772. 

If  the  defendant  cannot  oe  taken  on  the  Latitat^  you 
pay  fue  put  an  jflia^  capias^  a  writ  ftmilar  to  the  alias  bill  of 
MiddJefex, 

The  jOias  capias  runs  thus. 

fEpRGEthc  third,  by.  the  grace  of  God,  of  Great  Bri^ 
tainy  France^  and  Ireland^  king,  defender  of  the  faith,  &c, 
Tq  the  Jherijffs  of  London^  greeting.  We  command  you, 
as  we  have  before  commanded  you,  that  you  take  C.  D. 

^  Jf  he  may  be  found  in  your  bailiwick,  and  fafely  keep  him, 
fo  that  you  may  have  his  body  before  us  at  tVeJlminJIer^ 
pn  next  after  to  anfwer  to  A.  B, 

of  a  plea  of  trefpafs  \  apd  alfo  to  a  bill  of  the  faid  A.  B, 
againft  the  faid  C.  D.  for  one  hundred  pounds,  upon  pro- 
mi  fes,  according  to  the  cuftom  of  our  court  before  us 
to  be  exhibited,  and  have  there  then  this  writ.  Witnefs 
JVilliam  tarl  Mansfield^  at  Wejlminjler ^  ^^ 
^ay  of  m  the  year  of  our  reign. 

^tormont. zni  Way. 
If 


If  &e  defendant  cannot  be  taken  on  this  Alias  capias^ 

Jou  may  fue  out  a  Pluries  capias^  which  only  difers  in  the 
eginning,  inferting  the  words,    *'  as  we  have  ^many  times 
^  commanded  you,"  inftead  of  "  as  we  before  commande4 

if  the  defendanj  lives  in  a  liberty  into  which  the  flieriff 
cannot  enter  without  a  fpecial  authority,  get  him  to  return 
Mondavi  Ballivo  if  the  bailiff  has  not  executed  his  warrant, 
and  then  you  may  fue  out  a  Non  on\ittas  Latitaty  which  run$ 
thus. 

GEORGE  the  third,  by  the  grace  of  God,  of  Great  Brt- 
tairiy  France^  2ind  Ireland^  king,  defender  of  the  faith,  &c. 
Tothe  flieriff  of  greeting.     We  com- 

oianii  you  that  you  do  mi  omit  by  reafon  of  any  liberty  in  your 
county y  but  that  you  take  C.D.  if  he  fliall  be  found  ip 
your  bailiwick,  and  keep  him  fafely,  fo  that  you  may  have 
his  body  bpfore  us  at  Wejlminjler^  on  next 

after  to  anfwer  A»  B.  of  a  plea  of  trefpais,  and 

fllfo  a  hill  of  thefaid  A,  again/}  the  faid  C.  for  one  hundred 
pounds  of  debty  according  to  tne  cuuom  of  our  court  before 
us  to  be  exhibited,  and  have  there  then,  this  writ.     WiN 
nefs  WiUiam  Earl  Mansfield^  at  fFeftminflery  the 
day  pf  in  the  nineteenth  ye^r  of  our  reign. 

Stormont  and  Way. 

If  the  defendant  Jives  in  a  Oiunty  Palatine^  or  in  a  Cinque 
Forty  the  writ  is  direded  to  the  fuperior  officer  who  has 
the  execution  of  procefs  there,  as  to  Durham^  the  writ  is 
direded 

>^  To  the  reverend  father  in  Gody 

by  permijjhny  bijhop  of  Durham,  or  ta 
his  chancellor  thercy  greetingy  (^c. 

To  Chefliire.  *  To  the  chamberlain  of  our  county  pala* 

tine  of  Cheftcr,    or  to  his  deputy 
thercy  &c. 

To  the  city  of  Chcfter,     To  thejheriffs  of  the  city  of  Ch^er. 

To  Lancafter,  To  our  chancellor  of  pur  county  pala-^ 

tine  of  Lancafter,  or  to  his  deputy 
thercy  (sfc* 

To  a  Cinque  Port.       To  the  conJiahU  of  Dover  Caftle,  or 
bis  deputy  thercy  ^c. 

In 


14  ©fjpioceftf. 

In  Eajler  1 1  Geo.  2-  It  was  contended  bv  the  bifliop  of 
Durham^  into  whofe  palatinate  a  Latitat  had  been  fued,  but 
which  the  bifhop's  officer  rcfufed  to  execute,  upon  pretence 
that  no  procefs  would  run  there,  but  from  the  Exchequer^ 
that  a  Latitat  from  the  King^i  Bench  did  not  run  there. 
But  the  court  declared  that  they  would  never  endure,  that 
the  officer  Should  refufe  to  receive  their  procefs,  whatever 
might  be  the  cafe  if  it  came  properly  before  them  upon 
a  claim  of  conufance^  or  plea  to  the  jurifdi^ion ;  and  made  the 

rule  for  an  attachment  againft  the  officer  abfolute^ ^The 

court  faid  the  true  meaning  of  the  cxpreffion,  breve  Domini 
Tlegis  non  currity  is,  that  the  court  cannot  write  diredly  to 
the  flierilF  as  they  do  in  other  cafes.  Stra*  io8g. 
A  Latitat  does  not  run  into  Wales.,  i  TVilf.  193, 
It  was  the  opinion  of  the  court  of  B.  R.  that  tiie  ferving 
of  a  copy  of  a  Latitat  ifluing  out  of  that  court  into  a 
County  Palatine^  was  good,  and  that  the  party  need  not  have 
a  mandate  from  the  chamberlain  of  the  Co.  PaL  upon  the 
Latitat.  For  the  words  in  the  aft  5  Geo.  x.  c.  27.  **  Pro- 
w  vided  neverthelcfs,  that  all  procefs  (hall  be  executed  by 
**  the  proper  officer  of  each  franchife,'*  cannot  be  conftrued 
to  extend  to  Counties  Palatine^  but  to  fuch  franchifes  or  par- 
ticular diftrifts  in  each  county,  into  which  the  (hcrifF  can- 
not enter  but  by  writ  of  Non  omittas.  The  aft  fays,  that 
fervice  of  fuch  procefs,  if  the  defendant  does  not  appear, 
is  to  be  confirmed  by  an  affidavit  made  before  a  judge,  or 
commiffioner  of  the  court  from  whence  the*  procefs  ilFued  ; 
which,  if  the  chamberlain's  mandate  was  to  iffue  on  the 
Latitaty  and  a  copy  of  that  ferved  on  the  defendant,  muft 
be  fworn  before  the  chamberlain  or  a  baron  of  the  Exche- 
quer there,  and  confequendy  could  not  be  read  in  this  court. 
2  Barnard  K.  B.  ^i8.  337.  398.  2  Keb.  160.  pi.  133* 
yfnd.  190. — So  in  C.  B.  the  Te/latum  Capias  is  the  procefs  to 
be  ferved  on  defendant,  and  not  the  chancellor's  mandate, 
fiarnesy  406. 
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Of  profecuting  a  perfonal  Aftion  in  the  Court 
of  King's  Bench  by  Original  Writ. 

IT  was  flicwn  in  the  introduaicn  of  this  book,  in 
what  manner  the  court  of  Kings  Bench  obtained  cog- 
nizance of  fome  civil  aSfions^  by  procuring  an  Original 
Writ  to  ht  made  returnable  there,  and  therefore  need  not 
here  be  repeated. 

The  civil  aSfions  which  may  be  commenced  and  pro- 
fecuted  in  the  court  of  Kihg^s  Bench  between  fubjeA  and 
fubje£i  by  Original  IVrit^  arc,  cafe,  trefpafs,  ejeftment,  re- 
plevin, and  debt  ^  but  qusere  debt^  though  it  feems  to  be  the 
better  opinion  that  debt  lies  in  B.  R.  by  Original;  but  it  is 
faid,  that  no  other  adion  can  be  profecutcd  in  the  King*s 
Bench  by  Original  Writ  between  fubjcft  ahd  fubjed  in  the 
iirft  inftance,  but  all  a£tions  may  be  remov^ed  thither  from 
inferior  courts  by  writs  which  are  in  their  nature  Original^ 
and  made  returnable  there,  as  writs  of  error^  certiorari^  r/-  * 
cordari  facias  loquelam^  accedas  ad  curiam.^  tf  f . 

In  fumg  by  Original  in  the  King^s  Bench^  a  plaindfF  will 
find  in  fome  cafes  greater  advantages  than  in  fuing  by  Billy 
or  Latitaty  which  prefuppofes  a  Billy  as  if  a  defendant  is 
difficult  to  be  arretted,  and  will  not  fatisfy  a  legal  demand, 
a  plaintiff  may  proceed  to  outlaw  him, — So,  if  he  fues  a 
hidy  corporate  or  hundredors  upon  the  ftatutes  of  hue  and  cry, 
who  cannot  be  arretted,  becaufe  in  fuing  by  Original  he 
may  have  proccfs  of  attachment  and  dijirefs  infinite  to  com- 
pel an  appearance. — So,  if  he  fues  a  peer  or  privileged  per- 
ion,  who  by  reafon  of  his  dignity  is  not  to  be  arretted  for 
any  civil  matter  whatever.  But  of  proceeding  to  outlawry, 
aifo  of  proceedings  againft  peersy  members  of  parliamenty  bo^ 
dies  corporatey  ice.     See  the  fecond  volume. 

In  fuing  alfo  bv  Original  IVrit  in  the  a£iions  which  the 
court  of  Ring^s  Bench  can  hold  plea  of  by  Originaly  there  is  • 
this  further  advantage  than  in  fuing  bv  bill;  for  in  cafe  a 
writ  of  error  is  brought,  upon  a  judgment  obtained  in  a 
fuit  by  Original  there,  it  mutt  be  made  returnable  in  the 
High  Court  of  Parliamenty  and  not  in  the  Exchequer  Chamber y 
as  it  is  when  a  writ  of  error  is  brought  upon  a  judgment 
obtained  in  the  King*s  Bench  on  a  fuit  commenced  /y  Billy 
by  virtue  of  the  ftat.  27  Eliz.  c.%.  . 

However,  a  plaintiff  feldom  fues  in  this  court  by  Original, 
unlefs  the  a£libn  is  founded  on  a  contraSf  where  he  can 
arreft  the  de&ndant  and  hold  him  to  bail ;  or  if  «that  cannot 
be  done  proceed  to  outlaw  him,   and  for  that  reafon  the 

a£lioj\ 
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a£tion  of  ajfumpfn  or  trejpafs  upon  the  cafe  upon  promife^y  is 
Ac  a<5tion  molt  ufually  profecuted  here  by  Original  \  the 
tfi^wff  of  debt  not  being  profecuted  here  by  Original  (which 
perhaps  is  the  reafon  why  fome  have  thought  it  did  not  lie) 
becaufe  the  plaintiff  in  fuing  by  Original  in  debt  would  be 
obliged  to  pay  ihtfne  due  to  the  king  in  proportion  to  hie 
demand,  to  the  Curfitor  upon  fuing  out  the  Original  Writ. 

The  method  of  fuing  by  Original  in  this  court,  being 
CTcaftly  fimilar  to  that  of  fuing  in  the  Common  Pleasy  I  ftiall 
proceed  to  fliew  the  manner  of  commencing  and  profecuting 
perfonal  aSiions  there,  when  the  plaintiff  does  not  intend  ta 
psoce^d  to  outlaiv  the  defendant. 


,0£ 


of  profecuting  a  Personal  Action  in  the 
Common  Pleas. 

AL  L  actions  in  this  court  are  commenced,  or  fuppoied 
to  be  commenced,  by  an  Original  fFrit  out  rf  Chancery^ 
made  returnable  here ;  for  this  court  has  no  original  jurifdic- 
don  (except  where  its  own  officer^  are  parties)  as  the  King's 
Bench  has,  but  derives  its  Jurifdidion  from  the  durt  of 
Chancery^  where  the  fubjeiS  may  at  all  times  apply,  and  pur«» 
chafe  a  writ  adapted  to  his  partici^r  cafe. 

The  method  of  commencing  a  perfonal  a^ion  in  die  Commau 
PUas  is  as  follows. 

Where  thfe  caufe  of  zBioa  does  not  require  baiL,  the  plain- 
tiiPs  attorney  makes  out  a  prxcipe  for  a  Csmmon  Capias  in 
trefpafs  in  this  manner : 

Mddkfex.     Capias  for  A.  B«    againft  C.  D.    late  of  the  • 
parifli  of  St.  Alartin  in  thefieldsy  in  the  county  dt  Middle^ 
Jexy  butcher,  broke  the  clofe  at  Wejiminfter. 

Returnable  on  the  Oaavc  of  St.  Hilajy. 
I  Dium.  1778.  L  K. 

This  pracipi  is  to  be  carried  to  the  proper  Phikzer^  wha 
makes  out  the  capias^  and  at  his  leifure  procures  the  Ori^ 
riginal  Writ  from  the  Gurfitor  afterwards,  to  warrant  it,  which 
he  returns  and  files  of  courfe.  The  capias  is  in  the  following 
form, 

GEORGE  iht  third,  &c.    To  the  flieriiF  of  MMefex^ 

5 retting.  We  command  you  that  you  take  C*  D^  late  of 
le  parifh  of  St.  Martin  in  the  fields^  in  your  county, 
butdier,  if  he  fhall  be  found  in  your  bailiwick,  and  keep 
him  (afely,  fo  that  you  may  have  his  body  before  our 
juilices  at  JVeftminJi£r^  on  the  0£lave  of  St.  Hilary^  to 
anfwer  A.  B.  in  a  plea.  Wherefore  with  force  and  arms 
he  broke  the  clofe  of  the  faid  A.  at  Weftminjltr^  and  other 
iiijuries  did  to  him,  to  his  great  damage  and  againft  our 
.  peace.  Witnefs  Sir  U^iUiam  De  Greyy  Knight,  at  ^g/?- 
minfter  the  29th  day  of  November ^  itt  the  19th  year  of  our 
reign. 

The  fees  upon  fuing  out  are,  original  is.  filing  ^A.  capias^ 
iOi,„duty  2S.  fealjd. 

Atopy  of  this  procefs  muft  then  be  made  out  with  an 
Ef^ltjh  notice  fubfcribed    (tis   iWiere  you  fue  hy  Bill  or 

Latitat 
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Latitat  in  die  King*s  Benchy  in  cafes  where  the  party  is  not 
to  be  arrefted  and  held  to  bail)  purfuant  to  the  ftat»  5  Geo,  2*. 
c*  27*  of  the  intent  thereof;  which  muft  be  fcrved  upon  the 
defendant  in  the  following  manner ; 

C,  D.  you  are  fcrved  with  this  procefs,  to  the  intent  thit 
.  you  may,  by  your  attorney,  appear  in  his  majefty's  court 

of  Common  Pleas  at  the  return  thereof,  being  the 

day  of* (fpccifying  the  day  it  is  returnable)  in  order 

to  your  defence  in  this  a^on. 

In  this  notice  to  appear,  the  very  day  of  the  return  of 
&e  proceis  muft  be  infcrted,  altho'  it  fhould  happen  to  be 
on  a  Sunday*  Barnes  205,  &c.  And  by  the  fame  flat. 
5  Geo*  2.  no  more  than  5^.  is  to  be  taken  for  the  making 
and  fcrving  a  copy  of  fuch  procefs,  and  no  fee  for  the  no- 
tice ;  and  by  the  fame  ftat.  in  particular  franchifes  and  ju- 
rifdidlions, .the  proper  officer  diere  Ihall  execute  procefs: 
But  if  the  procefs  be  not  ferved  by  the  proper  officer,  the 
Court  will  not  ftay  proceedings,,  but  leave  the  lord  of  the 
liberty  to  feek  his  remedy  by  a£tion  if  he  thinks  proper. 
Barnes  290.     Pra£f.  Reg.  345,  &c. 

On  a  common  capias  quare  claufum  fregity  a  pkintifF  may 
declare  in  any  county,  or  for  any  caufe  of  adtion,  as  his 
cafe  may  require ;  alfo  by  a  common  capias  without  the  claufe 
of  .'*  ac  etiam^*  a  defendant  may  be  outlawed  ;  but  then  he 
may  reverie  fuch  outlawry  without  haily  and  therefore  a  de- 
fendant at  this  day  is  feldom  proceeded  againfl  to  outlawry 
by  the  common  claufum  fregit.  But  of  outlawry^  fee  the  fe- 
cond  volume. 

But  if  the  caufe  of  a3ion  is  above  10/.  and  the  de- 
fendant is  to .  be  arrefted  and  held  to  (pedal  baily  affidavit 
muft  be  made  and  filed  of  the  caufe  of  attion  purfuant  to  the 
ftatutesi2  Geo.  i.  c.  29-  and  ^  Geo.  4.  c.  27.  perpetuated 
by  21  Geo,  2.  c,  7.  [vide  the  form  of  fuch  affidavit,  before 
whom  to  be  made,  where  fpecial  required,  &c.  under  tide 
Special  Baily  poji. 

Where  fuch  affidavit  is  made,  the  ac  etiam  claufe  is  In- 
fertcd  in  the  capiasy  when  the  plaintiff  does  not  mean  to 
proceed  to  outlawryy  [in  like  manner  as  it  is  in  the  bill  of 
Middlefex  and  Latitat  in  the  King^s  Bench]  in  confequence 
of  the  ftat.  13  Car,  2.  Jlat.  2<  c^  2.  and  then  the  pretcipe  for 
the  capias  is  in  this  form* 

Mddltjex.     Capias  for  A,  B.  againft  C.  D.  late  of  the  jiaiiA 
of  ot.  Martin  in  thefieldsy  in  your  county,  butcher^  Dioke 


die  clofe  at  Wejimlnjier^  and  alfo  in  a  certain  plea  oliAt 
upon  demand  for  80/. 

Returnable,  &c« 


'■■Zil^-fi.V'^^'^^'p'- 


The  captm  thereon. 

GEORGE  the  third,  &c.  To  the  (hcriff  of  MiddUfex^ 
greeting.  We  command  you  that  you  take  C.  D.  late  o^ 
&c.  if  he  fhall  be  found  in  your  bailiwick,  and  keep  him 
fafcly,  fo  that  you  may  have  his  body  before  our  jufticcs  at 
fViflminflery  on  ^         to  anfwer  J,  B.  of  a  jiea, 

Wnererore,  with  force  and  arms  he  broke  the  clofe  rf  the 
faid  A.  at  Wtftmtnjler^  and  did  other  wrongs  to  him,  to 
the  great  damage  of  the  faid  A,  and  againft  our  peace ;  and 
alfo  that  the  faid  C.  anjwer  to  the  faid  A,  according  to  the 
cufiomofour  court  of  the  bench  in  a  certain  plea  of  debt  upon 
demanafor  eighty  pounds ;  and  have  there  this  writ.  Wk« 
nefs,  &c« 

The  prsecipe  with  an  '*  ac  etiam"  in  caie  upon  promiieis 
tu  the  following  form : 

Middlefex.  Capias  for  A.  B.  againft  C  Z>.  late  of  the  parilli 
of  St.  Aiartin  in  the  fields^  in  your  county,  butcher,  broke 
the  clofe  at  Wejiminjier^  and  alfo  in  cafe  upon  promife  for 
100/. 

Ret* 

The  capias  thereon : 

GEORGE  At  third,  &c.  To  the  flieriff  of  AfiddUfex^ 
greeting.  We  command  you  that  you  take,  &c.  [as 
^ove  in  the  former  capias^  and  alfo  that  the  faid  C  may 
anfwer  the  faid  A.  according  to  the  cuftom  of  our  court  of  the 
bencby  in  a  certain  plea  of  trefpafs  on  the  cafcy  upon  promife^ 
.  to  the  damage  of  thehid'A.  of  one  hundrea  pounds^  and  bave^ 
there  this  writ.     Witnefe,  «c. 

The  pracipe  with  an  ac  etiam^   In  cafe  upon  promiies 
againft  two  defendants. 

MiddUlex.  Capias  for  A.  B.  againft  C.  D.  kte  of  St.  Martin 
in  thefieldsj  butcher,  and  E*  F.  bte  of  the  fame  place, 
holier,  trefpafs;  and  alfo  againft  CD.  for  lOoU  upon 

fromifc^ 
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promiie  ;  and  alfo  againft  the  faid  E,  F.  for  lOoL  upon 
promife. 

In  a  pracipi  for  an  aflault,  fay,  *'  i«  a  plea  of  trej^afs  and 
ajaultr 

And  if  by  a  Judge's  order  upon  an  affidavit  made  of  an 
atrocious  battefy,  the  defendant  is  to  be  held  to  hatl^  fay» 
**  and  alfo  in  trcfpafe  and  affault  to  the  damage  of  the  faid 
**  A.  kA  4.00/."  bail  by  order  for  200/.  on  affi(Givit. 

Ree 

A  pracipe  for  a  writ  in  covenant • 

Middhfex.  Capias  for  A.  S.  againft  C.  D.  late  of  Wejhntnjier^ 
in  your  county,  gent,  otherwife  called  (as  in  the  inden- 
ture) in  a  plea  that  he  perform  to  the  faid  A.  the  covenant 
made  between  them,  according  to  the  force,  form,  and 
cfFe6t  of  a  certain  indenture  made  between  them. 

Ret* 

A  pracipe  for  a  writ  in  acccnnty  as  receiver. 

Middlefex.  Capias  for  A.  B,  againft  C  D.  late  of,  &c.  that 
be  render  to  the  faid  A.  his  reafonaWc  account  for  Ac 
time  in  which  he  was  ♦  receiver  of  Ac  money  of  the 
faid  A.  &c. 

A  pracipe  for  a  writ  in  annutty4 

Middlefex.  Command  C.  Z).  late  of,  &c.  that  he  t  rcndef 
to  A.  B,  100/.  which  are  in  arrear  to  him  for  a  certain 
annuity  of  50/.  which  he  owes 'him  and  Utijuftly  d^taiits^ 
&c. 

Ret' 
A  pracipe  fork  writ  in  debt* 


•  Or  if  bailiiF,  fay  bailiiF. '     ■  Br  bailiff  and  receiver. 

f  In  aXpriecipi*!  quod  red'dat,  if  the  fum  exceeds  40/.  a -fine 
is  due  to  fhe  king  upon  fuing  otit  thfe  original  'i«  'ftVc^o^Vi^n  to 
the  fum  demanded  \yide  the  introdudk>n.J  Tto^foVe  zpr^eift 
quod  reddat  in  dehty  annuity,  ScQ,  is  feldom  at  this  day  fued  out,  a^ 
the  plaintiff  may  arreft  lit  d^f^mknl  by  a^»r/>  witlili  da^^ 
of  ''  ac  etikm**  in  debt,  and  thereby  a^oid  pa^kg  iktBot,  3» 
tiie  writ  is  fuppofcd  to  ^a  for  the  m^al&^ 

Mddlefex^ 


HifMefex.     Command  C.  D.  late  of,  &c.  diat  he  render  td 
i/»  jo.  <oo/«  which  he  owes  him  and  detains* 

Ret* 

If  the  defendant  cannot  be  taken  on  the  firft  Writj  or 
fenced  with  a  copy  of  it,  as  the  cafe  happens  to  be,  before 
the  writ  is  fpent,  and  you  do  not  propofe  to  outlaw  him,  yoyx 
fue  out  a  ciiplas  by  continuance ;  tHe  ^r^a^e  for  which  is  the 
fame  as  before,  only,  inftead  of  faying,  "  capias  for  J»  B^ 
you  fay,  *'  capias  by  continuance  for  A,  B»  &c/*  ahd  the  writ 
IS  exadUy  the  fame  as  the  firft. 

As  thefc  writs  are  made  out  by  the  Ftlazer,  the  forms  of 
which  may  be  eafily  conceived  from  the  foregoing  prece- 
dents, I  mall  decline  inferting  any  more  of  them* 

If  the  defendant  does  not  live  in  the  county  where  you 
intend  to  try  the  aftion,  and  he  is  to  be  held  to  bail^  there  muft 
be  a  Tefiatum  capias  fued  out,  dire&ed  to  the  (herifF  of  Che 
county  wherein  he  refides.  Which  Teftatum  capias  is  made 
out  by  the  Filazer  for-  that  county  where  you  intend  to  try 
the  a^ion ;  as  if  the  defendant  lives  at  Torky  and  the  plain- 
tiff  would  have  his  caufe  tried  in  Middlefix^  you  make  out  a 
fracipe  for  the  Fikmr  for  MiddUfex^  in  order  for  a  teftatum 
capias  in  this  manner,  without  firft  fuing  out  a  capias  *• . 

MidJleJex.  Capias  for  ^.  B.  againft  C.  Z>«  latfe  of  the  citf 
of  lorky  grocer,  broke  the  dofe,  in  Mtddlefex. 

Returnable  on  the 
OemtoiSt.HUaryr 

Gty  of  York*    Tejiatum  capias^   and  alfo  for  200/.  upon 
vfromife.  Returnable  on  the 

OSave  of  the  P«ri- 
Affidavit  for  / 100  ficatim. 

O.  P. 
I  March  tySo* 
Teftatum  Capias* 

GEORGE  the  third,  to  the  Iheriffs  of  the  city  of  York, 
greeting*  We  command  you  that  you  take  C,  D,  late  ot 
the  city  of  York,  grocer,. if  h?  fhall  be  found  in  your 
bailiwick,  and  keep  him  fafely,  fo  that  you  may  have  his 


•  There  is  no  nerfd  now  for  a  teftatum  wriV  ia  fuch  cafe,  fiir 
by  a  late  rule  in  C.  B.  HiL .  aa .  Geo.  3  •  you  may  on  a  commim 
(CLpias  declarrin  any  county,  and  not  k>fc  the  defendant's  bail. 

Vol,  !•  K  body 
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.'  bMl]7  before  our  jttftic^s.  at  W^mr^tr^  cm  — *— ^— -  tq. 
anfwer  A.BikA  %  pka,  whereiore  with  force  and  arms  be 
broke  the  clofe  of  the  faid  A,  B.  in  Middkfex^  and  did 
other  injuries  to  him,  to  the  grea^  damage^ of  the  faid  A. 
and  againft  our  peace  \  and  alfo  that  the  £ud  C.  aafwer 
the  fsud  A,  according  to  the  cuftom  of  our  couit  of  the 
Beiichi  in  a  certain  |)lea  of  trefpafs  upon  the  cafe  [or 
wbatevtr  iht  a^ion  is"]  on  promife,  to  the  damage  of  the 
f^U  A  of  two  hundred  pounds.  And  whereupon  our 
^rifF  of  MMlefix  returned  to  our  juftices  at  Weftminfier 
at  a  certain  day  now  paft,  that  he  the  faid  C  was  not 
found  in  bis  bailiwick ;  whereas  it  is  teftified  in  our  £iid 
court,  that  the  faid  C.  doth  lie  hid,  and  run  from  place 
to  place  in  your  county  ;  and  have  there  this  writ.  Wit* 
neft)  &c. 

So  there  muft  be  a  Tefiaimn  capias  if  the  defendant  re- 
moves out  of  the  county  into  which  a  capias  had  been  di- 
reded,  and  the  plaintiff  would  arreft  Urn  and  hold  him  to 
bail. 

If  he  cannot  be  arrefted  on  the  Ujlatum  writ,  the  plaintiiF 
may  fue  out  a  Pluries  a^ias.  If  the  defendant  lives  in  a 
liberty  which  the  fberiff  cannot  enter,  yon  may  fue  out  a 
Non  omittas  capias^  to  empower  him  to  enter  the  liberty. 

The  Non  omittas  capias  in  C.  B.  is  in  this  form : 


GEORGE  the  third,  &c.    To  the  Iheriff  of 

greeting.  We  command  you  that  you  do  not. omit  by 
reafon  of  any  liberty  of  the  liberty  of  ■.■  ■  '  -  [fpecify- 
ing  it  by  namej  in  your  county,  but  that  you  take  C.  Z), 
late  of,  &c.  if  he  ihall  be  found  in  your  bailiwick,  and 
that  you  keep  him  fafely,  fo  that  you  may  have  his  body 
before  our  juftices  at  Weftminjier^  on  '         to  anfwer 

AB.  of  z  plea,  wherefore  with  ibrce  and  arms  he  broke 
the  clofe  of  the  faid  A.  at  — — —  and  did  other  injuries 
to  him,  to  the  great  damage  of  the  fiid  A.  and  againft 
our  peace.  And  alfo,  diat  the  £iid  C,  may  anfwer  the 
faid  A*  accordii>g  to  the  cTtftom  of  our  court  of  the  Bench 
in  a  celtam  plea  of  debt  upon  demand  for  30/.  [or  what* 
ever  the  a^ian  /Vj  and  whereupon  you  returned  to  our 
j,uftices  at  JVeJiminfter  at  a  certain  day  now  paft,  that  the 
bailiff  of  the  aforefaid  liberty,  whom  you  commanded,  by 
virtue  of  our  faid  writ  tQ  you  thereupon  dieeded,  to 

.  take  the  faid  C.  gave  yoii  no .anAiDer  thereto;  and  have 
diere,  &c. 

Rule 


Rule  to  ibcwcaufc  why  a  non  omittas  capias  ad nfppndendum^ 
ihould  not  be  qualhed.  The  objedion  to  the  writ  wa^, 
that  It  recited  a  mandate  to  have  been  ilTued  forth  by  the 
d^rifF  to  the  bailiff' of  the  libertyy  without  naming  what  li** 
bcrty,  but  leaving  a  blank  for  the  fame.  The  court  heli' 
the  objedion  to  be  valid;  and  that  the  proper  way  to  take 
advantage  of  the  defed  is  by  motion.  But  it  appearing  that 
Aa// was  put  in  to  this  writ  before  a  judge,  the  court  held 
the  objeftion  came  too  late.     Barnes j  416. 

If  the  defendant  lives  in  a  county  Palatine,  or  the  Cinque 
Ports,  there  muft  be  a  Te/tatum  writ  diredted  to  the  QfOtt'* 
ceUor  or  Chamberlain^  &c.  of  the  county  Palatine,  as  original 
writs  do  not  run  there  ;  /.  e.  the  court  does  not  immediately 
write  to  the  Iheriff  as  in  other  cafes.     Stra.  1089. 

TYi^.TeJiatum  'writ  is  the  procefs  to  be  ferved  on  defendant  • 
in  fuch  cafe,   and  not  the  Chancellor's  mandate.      So  held 
upon  reading  the  aft  5.  Geo.  2,  explained  by  the  12  Geo,  2. 
Vide  Barnes^  406. 

If  in  the  county  Palatine  of  Lancafter,  the  writ  is  directed. 
To  the  Chancellor  of  our  county  Palatine  of  Lancajler^  or  to  bis 
dgpu^ty  there. 

If  in  Chefhire,  To  the  Chamberlain  of  our  cd'unty  Palatine  of 
Chefter^  or  to  his  deputy. 

If  in  Durham,  7^  the  reverend  father  in  God^  ■  by  per-* 
mijjion^  Lord  Bijhop  of  Durham^  or  to  his  Chancellor  there^ 
greetings  Sec,  and  mitead  of  faying  in  the  writ,  **  our  County 
Palatine,"  fay,  «  Your  Bifh^rick." 

If  in  the  Cinque  Ports,  To  our  Con/table  of  our  caJlU  of 
Dover^  or  to  his  deputy  thcre^  greeting. 


K»  ay 


i^4  SDfPlOCeftI* 

*  By  the  2  Geb^  1.  e.  23.  /  22-  It  is  cnaScd,  '*  that  every 
**  writ  and  |>roce(s  for  arrefting  the  body,  and  every  writ  of 
*'  execution,  or  fome  label  annexed  to  iuch  writ  or  procefs, 
*f  and  every  warrant  that  (hall  be  made  out  upoti  any  fuch 
*'  vfnt^  procefs,  or  execution,  fhall,  before  the  feivice  or 
*'  execution  thereof,  be  fubfcribed  or  indorfed  with  the 
**  name  of  the  attorney,  clerk  in  court,  or  folicitor, 
^*  written  in  a  common  legible  hand,  by  whom  fuch  writ, 
**  procefs,  execution  of  warrant  refpe£livcly,  ffiall  be  fucd 
^*  forth ;  and  where  fuch  attorney,  clerk  in  court,  or  foli- 
**  citor,  fhall  not  be  the  pcrfon  immediately  retained  or 
**  employed  by  the  plaintiff  in  the  ad^ion  or  fuit,  then  alfo 
*'  with  the  name  of  the  attorney  or  folic i tor  fo  immediate-- 
**  ly  retained  or  employed,  to  be  fubfcribed  or  indorfed, 
**  and  written  in  like  manner :  ai\d  that  every  copy  of  any 
**  writ  or  procefs  that  (hall  be  ferved  upon  any  defendant, 
''  (hall,  before  the  fervice  thereof,  be  in  like  manner  fub- 
'*  fcribed  or  indorfed,  with  the  name  of  the  attorney  or  fo- 
"  licitor  who  (hall  be  immediately  retained  or  employed  by 
"  the  plaintiff  in  fuch  writ  or  procefs." 
.  By  12  Geo.  2.  f.  13.  /.  4.  It  is  further  enaSed,  "  That 
*'  the  not  fubfcribing  or  indorfing  the  name  of  the  attor- 
**  ney,  clerk  in  court,  or  folicitor,  on  any  warrant  that 
**  (hall  be  made  out  upon  any  writ,  procefs,  or  execution, 
'*  (hall  not  vitiate  the  fame ;  but  fuch  writ,  procefs,  and 
**  execution,  and  all  proceedings  thereon,  (hall  be  as  valid 
**  and  efFecftual,  notwithftanding  fuch  omiffion,  as  if  the 
"  (aid  recited  aft  [/.  e.  the  2  Geo.  2-  f.  23.]  had  not  been 
**  made ;  provided  the  writ  whereon  fuch  warrant  is  made 
^'  out  be  regularly  fubfcribed  or  indorfed  according  to  the 
*'  faid  aft ;  and  every  (herifF  or  (heriffs,  or  other  officer, 
"  who  (hall  make  out  any  warrant  upon  any  writ,  procefs, 
**  or  execution,  and  (hall  not  fubfcribe  or  indorfe  the 
**  name  of  the  attorney,  clerk  in  court,  or  folicitor,  who 
"  fued  out  the  fame,  mall  forfeit  the  fum  of  five  pounds, 
"  to  be  aflTefTed  as  a  fine  upon  fuch  (herifF  or  (heriffs,  or 
*'  other  officer,  by  the  court  out  of  which  fuch  writ, 
*<  procefs,  or  execution  (hall  ifTue  j  one  moiety  thereof  to 
*'  be  paid  to  his  majefty,  his  heirs  and  fucceflbrs,  and  the 
^  other  moiety  to  tne  perfon  or  perfons  aggrieved  by  fuch 
*'  omiffion." 

The  name  of  the  plaintiff's  atto^;ney  mufl  be  indorfed 
on  the  writ,  but  if  not  indorfed  on  the  (hcriff's  warrant, 
it  will  not  vitiate  it.  Prw^.  B.  R.  80.  a  Barnesy  329- 
Praa.  Reg.  a  B.  327. 

If 


If  procefs  is  n$t  bailable^  but  only  to  be  fen^d,  and  the 
dei'endant*s  name  is  not  put  before  the  notice  to -appear,  it  is 
irregular.    Pra£l.  B.  -R.  8l. 

If  the  procefs  is  bailabUy  the  day  and  year  of  figning  i( 
muft  be  fet  down  on  it.  Pra£f,  B.  R.  79. — And  if  the 
date  of  the  writ  is  omitted  it  is  ill.  Pr«/7.  i^f .  C.  S. 
337- 


Of 


26  ©f  pi.otef0* 

Of  the  Original  Writ,  and  herein  of  the 
:  Tcfte  and  Return.  . 

'A  J/Iy  proccfe  returnable  out  of  term  is  *  void,    .j  Stra. 

399- 

An  original  writ  muft  not  bear  te/le  before  the  caufe  of 
a&ion  t  accrued.  Burr.  Rep.  /^pt.  967. 

It  may  be  tefted  at  any  time  in  vacation,  but  muft  be  re- 
turnable on  a  general  return  day  in  term,  and  muft  have  fif- 
teen days  between  the  tejie  and  return ;  the  reafon  why  there 
ought  to  he  fifteen  days  Detween  the  teJie  and  return  of  ori- 
ginal writs  IS,  becaufe  every  day  a  man  may  go  a  day's  ■ 
journey,  which  in  law  is  accounted  twenty  miles,  and  is 
called  iUeta\  and,  according  to  that  computation,  fifteen 
days  are  a  convenient  time  for  a  man  to  appear,  in  whatfo- 
cver  part  of  the  kingdom  he  lives.     2  Irjlit,  267. 

Biit,  though  fifteen  days  are  required  between  the  teJie 
and  return  of  an  original  writy  the  want  thereof  is  made 
good  by  the  defendant's  pleading  in  chief.  Lord Raym.  67 1  • 
though  an  outlawry  upon  fuch  writ  would  be  erroneous. 

Plaintiff  fued  by  Jpecial  original^  damages  50/.  and  hav- 
ing ferved  a  .copy  thereof,  proceeded  as  if  a  capias  ad  refpon^ 
demdum^  With  notice  to  appear,  had  been  ferved.  De- 
fendant on  motion  to  ftay.  proceedings,  obtained  a  rule 
to  (hew  caufe.  Before  caufe  (hewn,  ptaintifF  figned  judg- 
ment, which  was  fet  afide  with  cofb,  and  further  procefs 
ftayed.  Per  Cur.  plaintiff  mfght  have  proceeded  by  pone 
and  difirefsj  or  taken  a  capias  on  his  original,  which  he 
pleafea.  but  fervicc  of  the  copy  of  an  original  in  diis  manner, 
amounts  to  nothing  more  than  notice  of  the  debt.  Procefs 
to  be  ferved  according  to  the  ftatutes  12  Geo.  i.  and  5  Geo.  2. 
muft  be  procefs  againft  the  perfbn. '   Barnesy  410^ 

•  But  where  a  <writ  of  inquiry  was  returnable  at  a  day  out  of 
term,  the  writ  being  executed  in  term,  it  was  held  ro  be  amend- 
able, though  after  error  brought,  and  that  afligned  for  error  in 
Cam.  ^rarf.-T-For,  per  Holt  C.  J.  If  the  award  of  the  writ  of 
inquiry  on  the  roll  is  good,  the  writ  itfelf  fliall  be  amended  by 
the  roU  ;  fo  if  the  writ  be  good,  and  the  award  ill,  it  fnall  be 
amended  by  the  writ.     Hammond  v.  Pur/elL     Carth.  70. 

t  That  is,  if  plaintiif  proceeds  to  outlawry,  but  if  he  does 
not  mean  to  proceed  to  outlawry,  a  captas  may  bear  telle  before 
the  original,  and  even  before  the  caufe  of  afUon  accrued,  fo 
long  as  it  is  adually  taken  out  afterwards ;  for  you  cannot  have 
oyer  of  the  capias  lo  as  to  take  advantage  of  it.  Barnes^  173. 
amd/oMdinB.R.EaJf.iSG,^. 

Of 


iDf  |P|oce^. 


^ 


Of  the  Bill  of  Middles^ex,  tAn'rAiT, 
&c.  in  B.  R.  and  Capias,  &c.  in  C.  R>nd 
herein  of  the  Tefte  and  Return  of  the  Writ. 

'pOUR  dthnizvits  and  no  more  may  be  put  into  one  writ. 

IB.  ». 

A  Btll  ofMtMlefix  or  La- 
ttfat  may  be  fucd  out  before 
the  caute  of  adion  accrued. 
Pra^.  B.  R.  77.  but  defend- 
ant muft  not  DC  arretted  upon 
it  before  it  has  accrued. 


A  Bfll  Latitat^  &c.  muft 
bear  te/ie  in  term,  though 
it  is  fued  out  in  vacation,  and 
muft  be  returnable  on  a  day 
certain  in  term,  and  not  a  ge- 
neral return  A^syL.  So,  if  taken 
out  in  term  time.  And  there 
needs  no  certain  number  of 
daj's  between  the  tefte  and  re- 
turn, even  one  day  is  fufEcient 
if  it  can  be  ferved.  2  Stra. 
917*  But  if  made  returnable 
the  fame  day  as  fued  out,  it 
is  bad,  and  will  not  avoid  the 
ftatute  of  limitations,  L.  Ray. 
772. 

A  term  muft  not  intervene 
between  the  tejle  and  return. 


A  capias  that  W  tafeh  bit 
before  the  caufe  bf  iiSibh  ac- 
crued :  unlefs  plaintiff  m^afls 
to  proceed  to  dialawry.  Bdmes 
l73.**-But  if  pkintiff  p?^- 
ceeds  to  outlawry^  fttt  capitis 
muft  bear  tefle^  &e  qudrio  JJ&V 
pofi  of  the  return  Ot  die  6ri- 
gmal. 

A  capias  muft  be  tefted  in 
term,  and  made  returnable  on 
a  general  return  day.  1  Barnes 
295.  PrcTc.  Reg.  436.  and 
muft  hzwc  ffteen  days  between 
the  tefte  and  return:  but  if 
it  has  not  it  is  error,  and  not 
an  irregularity;  therefore  the 
court  will  not  quafti  it,  Barnes 
409.  But  where  a  capias  was 
tefted  the  1 1  7«»^»  returnable 
in  eight  days  of  the  Hofy  Trinity ^ 
which  was  the  i3/««^,  the 
court  on  motion  to  fet  afide 
proceedings  gave  plaintiff 
leave  to  ♦  amend  it.  3  Iflif. 
454.     2  Black/.  Rep,  918. 

A  capias  where  a  term  in- 
tervenes between  the  tc^e  and 
return^  is  abfolutely  void  and 
null.     2  B/ackf.  Rep.  846. 


•  Although  the  court  cannot  amend  an  original  tvrit,  biccaufe 
it  iflues  out  of  Chancery,  yet  they  can  amend  me/he  froce/s: 
and  can  alio  amend  an  attachment  of  prinjilege^  though  in  its  na- 
ture an  original.  For  now  no  error  can  be  ailigned  on  me/ne  pro» 
eejs.     3  Wtlf.  454, 


K 


An 


^^ 


Of  the  Bill  of  Mipdlesex,  Latitat, 
ice.  in  B.  R.  and  Capias,  &c.  in  C.  B.  and 
herein  of  the  Tefte  and  Return  of  the  Writ. 

'    »♦  »♦  €.  1&. 

An  alias  capiasjpluriiSj  Sic,         An  alias  capias ^  pluries  or 

may  be  tefted  upon  the  re-    f$^tf/2^m,in  the  Common  Pleas, 

turn  day  of  the  preceding  writ,    ought  not  to  bear  tefii  before 

.  when  me  proceedings  are  by    the  quarto  die  pofl  of  the  re:. 

iiU.  turn  of  the  preceding  writ. 

On  figning  an  alias^pluries^ 

^w  n9^  •mittas^  the  clerk  muft 

fubfcribe  imder  it,  the  term 

when  the  latitat  ififued.  Regn 


Of 


Of  Service  of  Process.' 

CERVICE  of  a  writ  any  Service  of  mefne  procefs  oa 
^  time  on  the  return  day,  is  the  return  day  i§  regular, 
good.     Burr.  R/p.  8^2.  £tr/.  8  G^o.  3.    2  /^/^  3jr2. 

Though  before  it  was  requir- 
ed to  be  ferved  before  the  )^-k 
turn  day,  a$  appears  by  Pra^L 

-R<?- 330- 35^- 

A  ccpy  of  the  procefs  muft  be  ferved,  and  not  the  procels 
itfelf,  when  defendant  is  not  to  be  held  to  bail.  .  *  ? 

It  is  not  neceiiary  that  fervice  (hould  be  by  the  SheriiPs 
officers.  Pra£f.  Reg*  34S""^Nor  need  the  writ  be  fhewn 
on  fervice.     Pra^f,  Reg.  353.     i  Barnes  222. 

If  defendant  lives  in  a  county  palatine,  yet  he  muft  be 
ferved  with  the  procefs  out  of  the  original  court,  and  not 
with  a  copy  of  the  mandate^  ice. 

The  notice  to  appear  inuft  be  dire£led  to  the  defendant 
by  the  fame  name  as  the  procefs. 

A  defective  notice  to  appear  may  be  complained  of  any 
time  before  judgment. 

Irregularity  in  fervice  of  procefs  may  be  complained  of 
any  time  before  interlocutory  judgmtnty  but  not  after.  Pra£l. 
Rfg.  355.     2  Barnes  211. 

If  procefs  be  againft  baron  and  feme  ^{evv\ct  on  the  hufband 
is  fufiicient  for  both  :  and  if  the  hufband  does  not  appear  for 
bimielf  and  wife,  plaintiff  may  enter  an  appearance  for  both. 
Barnes  412. 

If  the  adion  V  be  joint  againft  two  or  more  perfons,  each 
muft  be  ferved  with  a  copy  of  the  procefs. 

If  the  writ  is  general,  and  the  declaration  is  as  executor^ 
adminijiratory  qui  taniy  or  as  ajjignec  of  the  Jheriff^  it  is  good. 
Stra.  1232.     Barnes  495. 

But  if  plaintiff  fues  upon  a  general  writ,  and  holds  de- 
fendant to  hail,  and  then  counts  as  exautor^  &c.  on  motion, 
the  bail  will  be  difcharged,  though  plaintiff  may  proceed  in 
his  aftion.  Harvey  v.  Sjuiring^  10  Gas.  3.  The  procefs 
was  in  B.  R.  **  to  anfwer  the  plaintiff  qui  tarn  pro  domino 
"  ^^i'  q^o^  p^o  feipfo  fquitur^^'  and  the  declaration  was  in 
his  own  name  only,  omitting  the  aui-  tarn  part,  and  the  court 
held  the  variance  fatal,  and  fet  afide  the  proceedings.  Can^ 
ningv.  Davis  J  Burr,  Rip,  4pt.  241 7. 

But  mafter  Benton  thought,  and  the  court  inclined,  that 
the  converfe  would  have  been  otherwife,  as  if  the  procefs 

had 


Of  Service  of  Process. 

had  been  **  to  anfwcr  the  plaintiff"  fingly,  and  he  had  de- 
,  dared,  **  tarn  pro  fe'tpfo  ^uam  pro  domino  re^e,^' 

On  complaint  agninft  one  Stanton  for  fervii^g  a  writ  where 
plaintiff  had  difowned  employing  any  body,  a  xnle  was  made 
upon  Stanton  to  anfwer  the  matters  in  the  affidavits,  and  at 
the  fame  time  attend  the  court  in  perfon.  Upon  his  attend- 
ance,  and  reading  his  affidavit,  leave  was  given  to  a(k  him 
queftions  on  behalf  of  defendant,  but  the  court  would  not 
fwear  him  to  anfwer  fuch  qdeftions.     Stra.  1197- 

If  procefs  is  ferved  on  a  wrong  pcifbn,  this  is  not  helped 
by  plaintiff 's  entering  an  appearance  according  to  the  ftatute. 
I  Barms  294.  But  a  miftake  in  procefe  is  cured  by  plain- 
tiflPs  entering  an  appearance,  whidi  is  as  effe£hial  and  valM 
as  if  entered  by  the  defendant.     Pra^.  Reg.  348. 

Motion  to  Itay  proceedings,  die  copy  of  the  procefs  ferved 
ion  defendant  not  being  direded  to  the  meriff"  of  any  county. 
Motion  denied  ;  becaufc  defendant  cannot  take  advantage  of 
thi?  as  an  irregularity :  if  the  writ  be  vicious,  advantage 
mufl  be  taken  of  it  in  another  Way.     Barnes  404. 


m 


iSDf  mail.  31 

In  what  Cafes,  Common-Bail  only. 

IN  aH  cafes  where  affidavit  cannot  be  made  that  the  debtor's 
caufe  of  aftion  aoiounts  to  loi.  or  upwards^  there  fhall  be 
common-bail  only :  and  in  fuch  cafe,  defendant  (hall  be  ferved 
with  a  copy  of  the  procefs  ovAj.  Stat,  la  Geo.  i.  c.  29- 
5  Geo.  2.  c.  27. 

In  irefhajiy  ajfaulty  hatteryy  con/piracy,  falfi  imfn/onment^ 
Aere  fhall  oe  common^hail  only,  muefe  on  motion  and  order 
made  by  die  court  or  a  judge.     Mich.  1654. 

Inflander^  common-hail  oiAy^  mnlefs  in  flander  of  title,  and 
dicn  comnK>n  or  fpecial  baU  in  the  difcretion  of  the  court. 
Afich.  1654.  or  unleft  fpoken  of  a  perfon  of  quality. 

hi  penal  a£f ions,  common  bail  only.     Teh.  53.  Barnes  9o» 

So  in  aftions  J^w  tarn  (except  on  the  11  4c  12  W.  3.  for 
offences  in  exporting  wool ;  but  in  that  cafe  the  caufe  of 
acHoa  muft  appear  in  the  writ). 

In  covenant,  common-bail  only^  unlefs  ruled  or  ordered :  or 
it  be  for  non-pa}'ment  of  money. 

In  adion  on  a  bail-bond,  common-bail  only. 

So  in  an  a6Hon  on  recognizance  of  bail. 

Common-bail  only  for  money  won  at  play.     2  Tf^tlf.  67. 

In  account,  common-bail  only,  till  judgment  quod  computet 
^-—fecus  in  debt  on  account.     2  Roll.  Rep.  53. 

In  an  adion  on  a  replevin-bond,  common- bail  Only. 

In  a6Hons  againft  heirs,  executors,  or  admin ijlrators,  common" 
hail  only,  unlefs  in  fpecial  cafes,  where  it  appears  they  have 
wafted  the  goods,  and  then  they  may  be  held  to  fpecial  bail  by 
order.  *  Mtrh.  15  Car.  2.  1  Lev.  29*  Carlh.  264.  I  Mod. 
16.— 4)ut  not  on  a  bare  fuggeftion  of  a  devafiavii  only,  with^ 
out  an  affidavit. 

Common-bail  only  m^in  aftion  on  a  judgment  in  a  foreign 
court.  Stra.  1243-  Sed  q.  If  the  original  caufe  of  a£tion 
was  for  a  debt  above  lol.  whether  on  an  affidavit,  defendant 
might  not  be  held  to  fpecial  bail. 

If  a  fccond  writ  is  taken  out  pending  the  firft,  there  (hall  be 
c^mmon^bail  only,     Stra;  1209. 

Common-bail  only,  in  debt  on  a  judgment  after  defendant 
has  httnfuterfeded  (for  want  of  being  charged  in  exec^ition) 
it  being  piaintiiTs  own  laches  not  to  detain  him  when  he 
might.     Stra.  lojg. 

Common-bail  only  in  a  new  aAion  for  the  fame  caufe  after  a 
nonfuit  for  want  of  a  declaration  in  the  former,  R.  Ray  679. 
tho'  held  otherwife,  as  appears  by  12  Mod.  i^  Stra.  439. 
the  court  feying  it  Was  very  unrcafonable,  as  plaintiff  fufFered 

enough 
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In  what  Cafes,  Common-Bail  only. 

enough  by  paying  cofts  in  the  firft  adion,  and  therefore  ought 
not  to  be  in  a  worfe  condition  than  before. 

In  C.  B.  in  a  new  action  oi  debt^  on  bond,  after  a  former 
nonfuiu  defendant  moved  for  a  common  dppearanu^  but  did 
not  in  his  affidavit  deny  the  execution  of  the  bond.  There- 
fore the  rule  to  fhew  caufe  was  difcharged.     Barms  73. 

In  a  late  cafe  in  B.  R.  it  wds  held,  that  in  an  a(5Hon  upon 
a  judgment  oi  nonfuity  merely  for  cofts,  there  (hould  be  com- 
mon-bail only.     Bujh  and  Bates*  Burr,  Rep.  4  pt,  2660. 

But  fmce  in  C.  B.  it  was  held,  diat  in  debt  on  judgment 
brought  by  defendant  in  the  original  adion,  for  the  cofts  of 
a  nofjfuity  be  might  hold  to  fpecial  baiL  Nightingale  v.  Night- 
ingale. 2  Blackf.  Rep.  1274. 

In  debt  on  a  judgment  there  fhall  be  only  common-bail^  if 
Jpecial-bail  was  given  in  the  original  a£tion.     Say  43.  160. 
I  fVilf.  120.  Barnes  71.  107. 

In  B.  R.  it  was  held,  that  there  fhould  be  common-bail  only 
in  an  acStion  of  debt  on  judgment,  though  upwards  of  10 1.  if 
the  original  caufe  of  aftion  was  under  10 1.  Burr.  Rep.  j^ft. 
2117. 
•  But  in  C.  B.  Tr.  11  Geo.  3.  It  was  held  that  in  debt 
on  judgment,  defendant  may  be  held  to  bail,  if  there  was  no 
bail  in  tlie  original  adlion,  notwithftanding  error  was  brought 
and  bail  thereon.  Kendal  v.  Carey.  2  Blackf.  Rep.  768.  which 
determination  feems  to  have  been  founded  on  the  foDowing 
cafe. 

Debt  was  brought  on  zjudgment^  after  a  writ  of  error,  and 
bail  thercort,  but  there  was  no  bail  in  the  original  action.  An^l 
the  queftioii  v/as.  Whether  as  there  was  bail  in  errvr^  de  - 
fcndant  ought  to  be  held  to  bail  in  the  adtion  on  the  judg- 
ment ?  It  was  urged  for  defendant,  that  according  to  the 
courfe  of  the  court,  where  bail  is  given  in  the  original  ailiony 
no  bail  is  required  in  an  adlion  on  that  judgment :  And  the 
bail  in  error  who  are  bound  for  the  debt  and  cofts,  and  cannot 
furrendcr  their  principal,  are  abetter  fecurity  than  bail  to  the 
action.  But  Per  Cur.  There  muft  be  bail :  for  no  inftance 
can  be  fhewn,  where  bail  put  in  on  error^  has  been  held  fuf- 
ficient  to  cxcufe  bail  in  an  action  on  the  judgment,  Sid.  294- 
and  2  KicL  53.  were  cited  for  plaintifF,  and  it  was  urged  for 
him,  that  in  cafe  the  writ  cf  error  Ihowld  be  nonproffed  for  want 
of  tranfcribing  the  record,  the  bail  would  not  be  liable^  But 
Per  Cur.  The  law  is  othcrwife  ;  for  as  the  bail  are  bound  to 
profecute  the  writ  of  error  with  effeft,  they  are  liable  in  cafe 
of  a  nonpros.     JVeyman  v.  IVtyman.  Barnes  7 1  • 


lii  what  Cafes,  Special  Bail. 

npHERE  cannot  be  fpecial  bail  for  mere  dMmages^  as  in 
'*•  trefpafiy  ajfaulty  &c.  without  motion  or  order,  becaufe 
mere  ^tmagei  are  uncertain. 

If  plaintiff  fues  for  a ///^/ of  lol.  or  upwards,  he  may  by 
making  an  affidavit  thereof  arreft  defendant,  and  caufe^i?r.W 
^tf/7  to  be  put  in  to  the  action.  Stat.  la  Geo.  i.  unlets  de- 
fendant is  fucd  as  heir^  executor  $r  admintflrator :-  for  they 
(hall  not  be  held  to  bail  when  fued  in  auter  droity  unlefs 
charged  pofitively  with  a  devajlavit^ 

In  the  following  cafes  plaintiff  niay  hold  defendant  tofpecli;! 
hail. 

In  an  a£tion  by  the  lofer  againft  the  winner,  at  play,  though 
tiie  aclion  is  founded  on  the  ft  at.  9  Jnne  c.  14.  defendant 
may  be  held  to  fpecial  bail:  becaufe  it  is  a  remedial  law,  and 
It  the  fuit  of  tlie  party  grieved :  and  wherein  the  defendant  is 
a  debtor  to  tlie  plaintiff  in  fo  much  money  had  and  received  to 
bis  tffe.     Sir  a.  1 079. 

In  anions  on  11  {if  12  fV»  3.  for  offences  in  exporting 
wool,  defendant  may  be  held  to  fpecial  bail — but  then  the 
very  caufe  of  action  muft  appear  in  the  writ. 

to  in  an  action  on  26  Geo.  2-  r.  21*  for  having  unfeaied 
wrought  filics  in  his  cuftody ;  the  8th  fe<9ion  expre^ly  requir- 
ing jpecial  bail.  And  in  this  cafe  if  plaintiff  makes  an  affi^ 
davity  it  need  not  be  pofitive,  for  the  a£l  does  not  require 
an  affidavit  at  all.     Burr.  Rep.  4  pt.  1569- 

If  two  perfons  are  jointly^  And  pverally  indebted  in  a  fum 
above  lol.  though  under  2ol.  each  may  be  held  to  bail  for 
the  whole.  Sed  q.  for  Gould  juftice  of  C.  >B.  before  whom 
the  affidavit  was  fworn,  faid  they  could  only  hold  one  to 
bail. 

After  a  nonpros  in  the  firft  aftion,  defendant  may  be  held 
^<^ [fecial  bail  m  a  fecond  adlion  for  the  fame  caufe,  if  above 
10 1,    Stra,  439. 

In  debt  on  judgment,  defendant  may  be  held  to  fpecial  bail 
it' the  debt  or  damages,  without  cojls^  originally  amounted  to 
above  ^ol.     Eaji.   5  Geo.  2. 

In  an  aSion  for  mefne  prof  is  after  a  recovery  in  eje£hncnt, 
fpfciai  or  common  bail  is  in  the  difcretion  of  the  court  on  an 
f^jfidavit  made,  as  in  other  cafes  of  damages.  Barnes  85. 
^ut  if  an  order  is  made  to  hold  to  fpecial  baily  the  recogni- 
Zjince  is  ufually  taken  in  two  years  value,  though  that  is  alfo 
^Jifcrctionary. 

In  an  a£Hon  for  double  rent  upon  holding  over  on  the  4  Geo. 
2.  r.  28.  plaiotiff  may  xt({\3^Q  fpecial  baU^ 

Id 
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In  Trm)erj  on  a  pr^r  affidavit,  defendant  may  be  lscM« 
to  fpccial  bail.  8tra.  iiqa*  LffrdRaym^  767.  i  W^  aj. 
6  il^^^>  14*  Cro.  Jac,  667.  And  it  faas  been  held,  that  on 
a  proper  affidavit^  the  writ  may  be  marked  for  bail  without 
an  order  of  the  court  or  a  judge ;  for  it  is  more  an  a£tion  of 
property  than  a  tort. 

In  fcandaluM  magnatum  plaintiiF  may  hzvejpidal  tail  on 
motion  and  order.  Earl  of  Stamford  \.  Goodal.  T.  Ray. 
74.     2  Mod.  215.     I  Brownl.  90*     I  Sid.  183. 

In  an  action  on  a  judgment  of  an  inferior  courts  defendant 
may  be  held  to  fpecial  bail  if  above  lol.     2  Barnes  71. 

In  all  actions  of  removal  from  inferior  courts^  fpedal  bail  is 
required.  Mich.  1654. — unlefs  defendant  be  an  heir,  executor, 
or  adminiftrator,  or  the  adion  be  for  words  or  fmall  tref- 
paiTes.  And  an  heir,  executor,  or  adminiftrator,  ihall  not 
be  forced  to  put  \n  fpecial  bail  above,  though  they  did  it  in 
the  inferior  court,  according  to  the  cuftom  of  the  court.  But 
vide  2  vol.  of , bail  in  habeas  corpus^  error^  &c. 

If  a  judge  makes  an  order  to  hold  defendant  to  bad  for  an 
ajfault^  imprifonment^  and  fudi  like  a£lion,  where  defendant 
cannot  be  held  to  fpecial  baily  without  an  affidavit,  and  order 
made  thereupon,  no  counters-affidavit  will  be  allowed  to  leflen 
the  bail  ordered  by  him.  i  Blackfi.Rep.  192.  Though  if 
fuch  drder  is  not  well  founded,  in  fome  cafes  defendant  has 
a  right  to  apply  to  the  court  to  be  difcharged.  Vide  Barnes 
61  and  76.  As  where  in  C.  B.  a  judge  had  ordered  bail  for 
20ol.  in  an  action  for  a  malicious  profecution  for  forgery, 
on  plaintifjPjs  a£Eudavit.  Whereupon  defendant  moved  for  a 
common  appearance^  and  it  appearing  that  plaintiff  was  not 
acquitted  of  the  indi(^ment  upon  the  merits,  but  upon  a  flaw ; 
and  no  precedent  being  produced  of  an  order  for  bail  in  fuch 
a^on  as  this  (though  for  £Ufe  imprifonment  there  was)  the 
rule  for  a  common  appearance  was  made  abfolute,  Ruffell  v» 
Gaiety.     Barnes  76. 


In 


la  v^bat  Cafes  the  Debt  muft  be  above  10 1,  to. 
hold  to  Speciai.  Bail. 

DY  Ac  II  a?id  12  ^-  3-  e.  9.    "  Shcrif5,  &c.  arc  not  to 

*^  take  ^cjW  bail  in  iFales^  or  counties  faktinej  upon  pro- 
ceis  out  of  his  Majefty's  courts  at  Weftmtnfter^  unlefs  affida* 
vit  be  firft  made  and  hied  in  court,  that  me  caufe  of  a(%on. 
amomitsi to  20 1,  or  upwards:  and  bail  not  to  be  taken  far 
more  than  the  fum  exprefled  in  the  affidavit." 

%fiWi^i//wis  taken  upon  procefs  into  Lancajhtre:  and 
on  motion  for  common  baily  plaintiff  infifted  that  as  the  12  of 
Geo.  X.  had  an  exception  to  £ro/A7;f^/ only,  it  was  intended  to 
extend  to  all  other  places,  and  confequently  was  a  virtiud 
repeal  of  11  ofid  12  fV,  3. — Sed  per  Cur,  Tney  are  not  Jn- 
confiftent,  far  the  12  of  Geo.  does  not  (ay  you  fhall  have 
bail  for  lol.  but  only  that  you  (hall  not  have  bail  under  loL 
—whereas  in  11  and  12  tV.  3.  there  are  negative  words, 
and  the  oath  in  this  cafe  being  only  to  12L  plaintiiFis  not 
entitled  to  hold  defendant  tp  fpecial  bait.  Stra.  11  ox. 
Barnes  69.  89. 

By  I  Geo,  2.  ft.  .2.  c.  14.  and  31  Geo.  2.  c,  10.  for  en- 
fouraging  feamen  to  enter,  "  No  perfon  who  (hall  lift  him- 
felf  to  ferve  on  board  any  of  his  Majcfty  •  s  (Hips  of  war,  (haH 
be  held  to  bail,  but  on  affidavit  that  the  fum  jujlly  due  amounts 
tfiiol." 

A  feaman  upon  the  (hip^s  books,  though  he  has  abfented 
himfelf,  is  a  feaman  within  the  a6^.     Barnes  95. 

Armourers,  gunners,  &c.  oolifted  as  common  feamco^ 
are  within  it.     Barnes  1 14. 

By  the  mutiny  adU  foldiers  are  not  to  be  arrefted  on  procels 
or  execution,  unlefs  the  original  fum  or  caufe  4if  adiicn  amounts^ 
^  10/.  over  and  above  all  cojis. 

•  Serjeants  are  within  this  ad  as  well  as  private  men  ;  and 
Ae  certificate  of  the  Secretary  at  War^  of  the  nature  of  a  kt^ 
jeant's  ftatipn  may  be  read  as  evidence,  i  Blackf,  Rep.  29* 
So  is  a  drummer y  ib.  So  is  a  gunner  in  the  train  of  artil- 
kry.  Stra.  7.  So  a  trooper  juft  enlifted.  So  recruits  juftr 
cnliftcd.  But  an  out-penfioner  of  Chelfea  Hofpital  is  not* 
Barnei  432. 

The  original  debt  was  under  loL  Plaintiff'  recovered  and 
brought  debt  on  the  judgment,  which  was  14I.  10  s.  and  held 
tlefendant  to  bail,  whereupon  he  moved  for  a  common-appear* 
ance.  Scd  per  Cur.  The  debt  which  we  are  to  confider,  is  the 
fum  recovepcd,  and  plaintiff  is  entitled  to  fpecial  bail.  Barnes 
4j2. 

By 
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In  what  Cafes  the  Debt  muft  be  above  loL  to 
hold  to  Special  Bail. 

By  the  29  Geo,  2.  c,  4.  for  recruiting  the  army,  ^  No 
perfon  enlifted  according  to  it,  (hall  be  taken  out  of  his  Ma- 
jetty's  fervicc  by  any  procefs,  other  than  for  fimi  criminal 
fnatter." — But  it  has  been  held  that  fuch  perfon  may  be  fur- 
rendered  by  his  bail,  in  their  own  difcharge.     Bu^r.  Rep.  4 

P*  339- 

And  by  30  Geo.  2.  e.  8.  "  Perfons  enlifted  and  compelled 
againft  their  wills,, are  privileged  from  arrefts,  except  for 
fame  criminal  matter  \^  hut  z  i^rCon  voluntarily  enlifting  has 
been  held  not  to  be  privileged  by  that  aft.  Bvrr.  Rep.  \pt. 
466. 

By  7  Anne  c.  12.  **  All  procefs  whereby  the  perfon  of  any 
embajfador^  publick  miniftcr  of  a  foreign  prince  or  ftate 
authorized  and  received  as  fuch,  or  the  donujlick  fervant  of 
fiich,  may  be  arretted  or  imprifoned,  or  their  goods  and 
chattels  dittreined,  feized  or  attached,  ttiall  be  deemed  and 
adjudged  to  he  utterly  null  and  void.''  Upon  which  it  has  been 
adjudged,  that  one  claiming  protedion  T:nder  this  aft  as  a 
domeftick  fcz-vant^  mutt  really  and  bona  fide  be  a  fervant  of  an 
cmbaffador,  &c.  and  ferve  him  in  that  capacity.  3  JVilL  33* 

But  although  the  ftatute  fays  "  donujlick  fer^jant^  the 
privilege  does  not  only  extend  to  a  fervant  living  in  the  biiefe^ 
{for  many  houfes  are  not  large  enough  to  lodge  ill  the  fervants 
of  fome  embafladors)  but  to  an  aftual  fervant  of  an  cmbafla-. 
dor  though  he  lodge  out  of  thehoufe. — On  the  contrary  it  has 
been  held,  that  this  a£l  does  not  extend  to  menialy  but  dcmeftick 
fervants  only.  A  menial  fervant  may  be  employed  out  of  the 
houfe  or  houfehold  affairs,  but  a  donujlick  in  or  about  the  houfe 
only.  A  perfon  hired  as  a  clerk  is  not  a  domefiick  fervant. 
Barnes  370. 

A  mimfter  or  agent  of  commerce,  or  a  conful,  is  not  en* 
titled  to  privilege  within  this  ad. 

If  a  perfon  be  not  a  domeftic  fervant  of  an  embaflador  at 
the  time  of  the  arreft,  making  him  fo  afterwards  will  not 
avail. 
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Where  a  Defendant  may  be  held  to  Speicial 
Bail  in  a  fecond  A£tion  for  the  iame  Caufe 
pending  the  firft. 

npHOlJGH  it  is  the  rule  and  pi«6tice  of  b0|h' courts, 
^  that  a  defendant  arrefted  upon  a  fecond  writ  filed  out 
pending  the  firft,  (hall  be  difcharged  on  common  bail\  yet 
cafes  may  arife  where  the  court  will  not  hold  ftri^y  to  this 
rule. 

In  debt  on  bond  for  900/.  defendant  put  bi  bs^l»  who 
juftified  and  wer^  allowed,  .  the  plaintiff  fii)diitg.  they 
were  forefworn,  and  worth  nothing,  difcontinued^;  but  be- 
fore he  had  done  fo,  he  arrefted  the  defendant  in  a  fecond 
adion  and  held  him  to  bail. — Upon  which  the  .defendant 
moved  to  be  difcharged  on  Common  Baily  according  to  the 
above  general,  rule,  and  obtained  a  rule  to  ftiew  caufe. — 
Eut  on  fliewing  caufe,  a  fcene  of  villainy  appearing  to  the 
court,  thev  difcharged  the  rule,  and  faid,  that  the  plaintiff 
was  right  in  laying  hold  of  him  as  he  did  $  for  had  he  dif^ 
continued  before,  the  defendant  probably  would  have  ab- 
fconded,  and  therefore  ordered  him  to  be  held  to  Special 
Bail.     Olmius  v.  Delany.     Stra.  12 16. 

But  where  bail  had  juftified  in  an  a(%on  for  2334/.  and 
^e  plaintift'  not  liking  them,  obtained  a  fide  bar  rule  for 
leave  to  difcontinue  on  payment  of  cofts,  not  difclofing  that 
bail  had  juftified  in  the  adlion  which  he  prayed  leave  to  dif- 
continue; and  then  brought  a  new  action  on  the  fame  bonds, 
laid  the  venue  in  'Middl^ix  inftead  of  London^  made  a  frefh 
affidavit  of  the  debt,  carried  the  fame  with  the  declaration 
to  the  clerk  of  the  rules,  and  infifted  upon  his  marking  the 
debt  fworn  to  thereon,  in  order  to  charge  the  defendant  in 
cuftody  of  the  marfhal  with  this  new  declaration.  [The 
fcheme  being  to  detain  the  defendant  till  next  term,  as  this 
bein^  the  laft  day  of  term,  he  would  not  be  able  to  juftify 
bail  m  this  new  a£tion  till  next  term.]  On  difclofing  of  the 
matter  by  the  clerk  of  the  rules,  the  court  fent  foi  the 
attorney,  whofe  counfel  cited  the  above  cafe  of  Olmius  and 
DeUm\  and  faid,  that  as  the  bail  were  infufiicient,  this 
was  the  likelieft  method  of  fecuring  the  payment  of  a  juft 
debt.  The  court  at  firft  hefitated  what  to  do,  but  held  it 
to  be  a  trick  and  an  unwarrantable  condud  in  the  attorney, 
and.that  it  fhould  not  have  the  intended  efFeft,  for  he  ought 
to  have  afked  leave  of  the  court  to  charge  the  defendant  in 
cuftody,  difclofing  the  whole  of  the  cafe  to  them  j  and  at 
firft  thought  of  making  a  rule  to  fliew  caufe  why  the  plain- 
tiff fliould  not  be  at  liberty  to  do  fo.   But  at  length  they  dif- 
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BaiIt  iti  a  fecond  A^on  for  the  £imc  Caufe 
pending  the  firft. 

charged  Ae Tide  bar  ruW?  ^ich  gav«  plaintifF  leave  to  dif- 
conttmie.  fio  tteit  the  bail  to  the  former  adion  (whd  had 
jufti^d)  ftiil  remsuned  liable  to  their  recognizance.  BeUbut 
V.  64nhU.     Burr.  Rep.  4pt.  ^o<a. 

In  y.  B.  defendant  was  fuperieded  three  years  fince^  and 
was  arrefted  again  f6t  the  fame  debt^  oh  which  he  moved  to 
be  difibharged  on  entering  a  cvmmon  &ffearance^  But  it  ap- 
pearing that  one  WiUtamsy  formerlv  plaii^tiff's  attorney^ 
had,  after  leaving  a  declaration  in  tne  office,  deferted  the 
caufe,  afnd  «bfconded,  whereby  the  defendant  obtained  a 
fuptrfedem  by  furt>rize,  without  plaintiiF's  knowledge,  de- 
fendant wad  held  to  bail.     fVhallef  t,  Martin.    Barnes  62. 


Of 


Of  the  Affidavit  to  hold  to  Special  Bailw 

tN  all  cafes  where  the  plaintiiF  Is  authorized  and  would 
^  cpm'pel  the  defendant  to  give  Speciat  Baily  and  does  not 
mean  to  proceed  to  outlawry,  he  makes  an  affidavit  of  the 
caufe  of  his  a^on,  in  order  that  the  ^^  ac  eitanC^  claufe 
may  be  inferted  in  his  writ,  that  the  iheriiF  may  arreft  and 
hold  the  defendant  to  bail,  which  is  called  bail  hilmu  \  and 
by  that  means  alfo  he  may  compel  the  defendant  Xo  put  in 
bail  to  bis  a£i:ion,  which  is  called  putting  in  hail  above  i 
or  in  cafe  of  his  reiufal  or  negle(3  fo  to  do,  the  {daintiiF  may 
proceed  againft  the  fherifF,  as  wiU  be  fbewn  hereafter. 

This  affidavit,  in  order  to  hold  to  Special  Bail^  may  be 
made  before  any  jadge  of  the  court,  pr  commiiSjner  of  fuch 
court  in  the  country*,  or  before  the  officer  who  iiTues  the 
writ,  or  his  deputy  ^  for  which  affidavit  i  s.  only  is  to  be  paid 
above  the  ftamp  duties,  and  then  Aled  with  fuch  officer  or  his 
deputy.  For  if  it  is  not  filed  before  or  at  the  time  of  fuing 
out  the  writ,  the  court  will  diicharge  the  party  from  the 
arreft  on  filing  common  bail  only.     2  IVil/,  225. 

The  flat.  I2<7#^.  i.  c.  29.  requires  the  caufe  of  a£lion 
to  be  above  10/.  to  hold  to  Special  Bail\  and  both  the  fta- 
tute  and  eftabliibed  rules  of  the  courts  require  a  pojitive  oatb 
t9  bi  made  of  the  debt* 

TTie  form  of  an  affidavit  to  hold  to  bail : 

if.  B.  of,  &C4  the  plaintiflF  in  this  caufe,  maketh  oath,  that 
the  defendant  C.  D.  is  juftly  and  truly  indebted  to  this 
defendant,  in  thefum  of  fortv  pounds  for  ^oods  fold  and  deh- 
veredp  (or  whatever  the  caufe  of  a£bon  is)  by  this  depo- 
nent to  the  iaid  C.  D. 

SwcH'n  the  day  of  jf.  B. 

before,  Ac. 

An  affidavit  was  made  to  hold  the  defendant  to  bail.  It 
had  but  oneflamp^  and  joined  together  an  aiftion  of  debt  on 
bond  for  %ooU  and  an  aiTumpfit  for  150/.  and  on  objedion 
that  debt  and  affumpftt  could  not  be  joined  in  the  fame  affida*-' 
vit )  and  moreover  that  it  was  a  fraud  on  the  ftamp  duty  \ 


•  Even  though  fach  commiffioner  is  concerned  as  attorney  for 
the  plaintiff.  Baft.  15  Geo,  2.  but  in  the  Common  Pleas  fuch  affi-  . 
davits  made  before  commiffioners  concerned  as  attomies  have 
been  deemed  iniufficieBt.    z  Barnes  37. 

L  2  the 
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Of  the  Affidavit  to  hold  to  Special  Bail. 

the  court  difcharged  the  defendant  on  common  bail  in  both 
adions,  for  the  impropriety  of  joining  them  in  the  (ame  affi- 
davit :  But  they  did  not  lay  much  ftrels  'upon  the  obje£tion 
of  its  being  a  n'aud  on  the  ftamp  duty.     Burr.  4  pt.  2690. 

An  affidavit  was  made  on  one  iheet,  that  defendant  was 
indebted  to  the  iirft  plaintiff  in  fo  much,  and  fo  to  the 
fecond  and  third;  and  thereon  defendant  was  arretted  in 
three  feparate  bailable  anions,  all  founded  on  this  one  affi- 
davit, which  was  held  irregular ;  there  ought  to  have  been 
three  diftind  affidavits,  one  in  each  caufe.  Rules  for  com- 
mon appearances.     Barnes  85* 

Affidavit  by  a  third  perfon,  that  defendant  was  indebted 
to  plaintiff  in  500/.  as  appears  by  a  ftated  account  attefted 
by  the  conful  at  Oporto^  objeded  to  as  infufficient;  but 
the  defed  being  fupplied  by  a  fubfequent  affidavit  of  de- 
fendant's acknowledging  the  ftated  account,  the  rule  to 
(hew  caufe  why  a  common  appearance,  was  difcharged. 
Barnis  lOC. 

An  affidavit  was  made  by  a  merchant  in  Lombn^  that  the 
defendant  owed  the  plaintiff  270A  as  appears  by  an  affidavit 
made  by  the  plaintiff  in  Amftirdamy  which  the  deponent  be- 
lieved to  be  true ;  but  the  court  faid,  that  there  could  be 
common  bail  only,  for  the  oath  abroad  could  be  no  ground 
for  procefs  here  ;  and  then  there  was  nothing  but  the  belief 
of  a  third  perfon,  which  is  not  fufficient.     Stra,  1209. 

So  an  affidavit,  that  the  defendant  borrowed  of  the  plain- 
tiff 2000 /•  on  bottomree,  which  money  is  now  due  and 
owing  to  this  deponent  by  virtue  of  the  (aid  bond  as  thereby 
may  appear^  was  held  infufficient,  upon  an  objedion  made 
that  this  was  no  oath  of  the  debt ;  for  fuppofe  every  penny 
was  paid,  and  a  feparate  receipt  taken  for  it,  yet,  upon 
the  face  of  die  bond,  the  whole  would  appear  due.  Stra* 
Xi;57. 

So  an  affidavit,  that  the  defendant  accepted  a  foreign  bill 
of  exchange  but  had  refufed  payment,  Vc.  deemed  infyflcient 
to  hold  tofpecial  bail  [though  the  affidavit  was  pbfitive  that  the 
defendant  had  accepted  the  biU]  becaufe  it  was  only  fworn 
that -the  defendant  was  indebted  as  appeared  by  the  (aid  hill.  * 
I  fTil/.^jq. 

So  an  affidavit  by  a  third  perfon,  that  the  defendiuit  was 
indebted  to  the  plaintiff  in  800 /•  as  appeared  hy  an  account 
flated  under  the  defendant's  own  hand,  held  infufficieKiy  as 
the  plaintiff  might  have  been  paid  the  debt,  and  the  account 
difcharged  for  any  thing  the  deponent  knew*    i  fFi^.  121.^ 

So 


Of  the  Affidavit  to  hold  to  Special  Bail. 

So  an  a^davit  made  by  the  plaintifPs  book-keeper,  that 
the  defendant  was  indebted  to  the  plaintiiF  in  3400/.  for 
money  had  and  received  by  the  defendant  to  the  ufe  of  the 
plaintiff,  as  the  deponent  really  believedy  held  infufficienU 
Stra,  1226. 

Swearing  only  to  belief,  tho'  with  a  reference  to  accounts 
fent  from  abroad,  where  the  debt  arofe,  is  not  fufficienu 
4.  Burr.  655.  , 

But  an  affidavit  that  the  defendant  was  indebted  to  the 
plaintiff  in,  tfc,  as  he  computes  itj  was  thought  fufficient  by 
the  only  two  judges  in  court.     4  Burr,  1032. 

An  affidavit  was  made  by  the  plaintiff  on  his  going  he^ 

Smdfea,  4.  July  1744,  that  the  defendant  was  indebted  tp 
m  in  277/.  for  goods  fold  and  delivered;  and  on  this 
affidavit  procefs  was  taken  out  9  Aday  1747,  and  marked  for 
bail.  But  the  court  ordered  common  hail  only,  for  tho*  he 
owed  fo  much  in  1744,  he  mieht  not  owe  it  in  1747 ;  and 
At  2&  requires  oatn  of  a  fubfifting  debt  at  the  time  of  fuing 
out  the  procefs.     Stra.  12^0. 

Plaintiff  made  affidavit,  that  defendant  enterei}  into  an 
agreement  with  him  in  writing,  and  covenanted  ^o  pay  him 
315/.  for  the  purchafe  of  land ;  that  plaintiff  has  always 
been  ready  to  convey  the  eftate  on  pajrment  of  the  purchaie* 
money,  but  defendant  refufes  to  pay  and  to  take  die  eftate^' 
wberdby  plaintiff  (wears  himfelf  damnified  40/.  And  this 
was  held  liot  fufficient,  and  a  cpipmon  appearance  ordered. 
Tis  jiot  reafonable  that  defendant  fhouid  be  held  to  bail 
for  fuch  damages  as  plaintiff  fancies  he  has  fuftained,  and  i^ 
pleafed  to  fwear  to.     Barnes  io8f 

Plaintiff  made  affidavit,  that  defendants  [viz.  haron  and 
fme]  or  one. of  them,  was  indebted  for  board,  (^c.  pro- 
vided for  the  wife.  The  defendant  hufband  moved  for  a  com- 
mon appearance.  The  court  held,  that  if  an  infant  mar- 
ries a  woman  of  full  age,  he  is  liable  to  pay  her  debts,  but 
bought  plaintiff's  affidavit  not  fufficiently  certain.  On 
whic£  plaintiff  afcertainixig  what  was  due  oefore  and  what 
after  marriage,  &c.  the  fum  for  which  bail  was  to  be  given 
was  moderated  at  a  judge's  chambers.     Barnes  05. 

The  plaintiff  made  oath  of  his  debt  before  a  iurgo^ma/ler 
in  Holland^  whp  certified  an  account  to  the  plaintiff's  agent 
bere,  who  made  an  affidavit  that  he  believed  the  faid  oath 
and  account  current  to  be  true,  and  thereupon  fued  out  a 
writ,  and  held  the  defendant  to  bail  $  hut  the  court  difcharged- 
the  defendant  on  common  hail,     x  Wilf.  222  • 

L  3  ?»l 


4*  ®f16aiL 

of  the  Affidifvit  to  hold  to  Sx>EcrAL  Bail. 

But  where  an  aflignee  of  a  bond  fwore  that  the  obligor 
was  indebted  in  90/.  for  principal  and  intercft,  as  be  beUevcd^ 
the  court  hMitfi^cicnt  to  hold  to  fpedal  bail,  Trin.  16  Geo.  2. 
LoVelandv.,BaJ^et, 

Plaintiff's  attomev  made  affidavit,  that  there  is  a»  bond, 
that  moi\ey  appear^  due  \  and  defendant  a  year  and  half  ago 
6wned  the  debt,  ind  offered  to  compoujid.  Motion  for  de- 
fendant .  for  common  appearance.  She^y  cauft.  The  firft 
part  of  the  affidavit  was  held  defeftive,  but  the  latter  proving 
the  acknowledgment  of  the  debt,  it  was  held  ftxfficient  td 
hold  to  bail.     Danh  V.  Pafiuy,'    Barnes  82. 

An  affidavit  that  the  defendant  is  indebted  to  plaintiff  in 
103/.  for  goods  which  the  defendant  converted  to  his  own 
ufe,  is  fufficient  to  hold  a  cuftom-houfe  officer  to  bail  in 
trover.      I  IViif.  335. 

If  iiri  executor  fwears  to  the  books  of  the  teftator,  and  that 
fee  believes  them  to  contain  a  true  account,  and  that  the 
iebt  \t  ftiH  unpaid,  it  is  fufficient  to  hold  tofpecial  bath  . 

But  an  affidavit  by  an  executrix^  that  the  *  defendant  was 
indebted  to  her  teftator  (fo  much)  as  appears  by  the  books 
bf  her  teftator,  was  held  infuffkienty  and  common  bail  ordered. 
^tra,  1219. 

* ;  An  affidavit  made  by  an  adminiftratpr  that  the  defendant 
is  indebted  in  40I.  ^z  deponent  believe Sy  and  as  appears  by  note  \ 
th^  judge  in  the  Common  Pleas^  who  had  ordered  a  common 
appearance y  was  to  be  reattended.  Barnes  70. 
*  The' court  held,  that  to  hold  to  bail  in  actions  on  bonds 
to  lave  liafmlefs,  &c.  as  well  as  in  a£lions  of  covenant,  the 

Klaintiffmuft  fwear  pofitively,  and  certainly  how,  and  for 
ow  much  he  is  damnified :  For  the  court  cannot  take  it  by 
implication.     Barnes  109. 

An  affidavit  that  th«  defendants  were  indebted  ^o/Wi^',  not 
fufficient  to  hold  them  to  hsilfeveral/y.     2  Barnes  58. 

An  affidavit  that  the  defendant  was  indebted  to  him  in 
fuch  a  fum,  as  appears  by  agreement  bearing  date  fuch  a  day, 
'held  ififufficient.     4  Burr,  Rep,   1447. 

'  Tliere  was  an  agreement  in  writing  to  deliver  a  certain 

quantity  of  goods  within.a  certain  time,  at  the  price  of  300/. 

.  pr  in  default  thereof  to  forfeit  and  pay  to  plaintiff  100  A 

>    Aftion  was  brought  S>r  the  penalty,  and  upon  the  queftioa 

•  bf  bail,  the  court  thouj^t  defendant  oi;ght  tp  be  held  to  bail, 

^arnes  86.. 

In  cafes  of  bankruptcy  the  courts  require  the  affidavit  of 
^  debt  to  be  2is"p9/itiv€  as  ip  ^hqr  cafes,  unle{s  it  appears 

.  '  fhat 
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Of  the  Affidavit  to  hold  to  Special  Bail. 

ftat  the  bsmkrupt  refiifes  to  make  die  fame.  'i  Barries  65* 
2  Barnard  K,  B.  284. 

If  the  affidavit  by  the  ajjigmei  only  refers  to  the  bankrupt's 
books,  widiout  adding  that  they  believe  the  fame  to  be  tnie» 
//  is  noifufficient  t9  hold  U  hail.  Fludyer  ajjignee  ofjackfon  v. 
Huzhes.     27  Geo»  2, 

Or  if  the  affidavit  is  only  that  the  defendant  is  indebted  as 
a|»ears  by  the  bankrupt's  book,  notfufficient.     Sir  a,  12 19. 

But  if  the  affignees  fwear  that  the  defendant  is  indebted, 
as  appears  to  the  deponents  by  the  laft  examihation  of  the 
bankrupt,  and  as  the  deponents  verily  believe,  and  that  they 
have  not  received  the  debt,  or  any  part  of  it,  an^  that  they 
bcHeve  it  to  be  ftill  due,  fueh  aj^davii  is  fufficieiU  far  $^eual 
BaiL     4.  Burr.  Rep*  1992. 

An  affidavit  made  by  one  convlded  of  felony,  not  fuffici* 
cnt  to  hold  to  bail.     Barnes  78. 

Affidavit  made  by  a  pickpocket  returned  from  tranfporta- 
don,  not  fufficient.     Barnes  79. 

But  an  affidavit  made  by  one  convifted  of  perjury  was 
held  fufficient :  For  though  plaintiff  cannot  be  a  witnefs,  vet- 
he  muft  not  be  ftripped  of  his  legal  remedy  to  recover  nis 
juft  debts.     Barnes  1 16» 

Hence  it  appejtfs,  that  affidavits  couched  in  terms  of 
reference  only^  have  been  held  infuj^ient^  as  fuch  affidavits 
arc  not  according  to  the  ftatute  vrhlch  requires  zpBfitive  oath 
^afubftfling  debt^  in  order  to  bold  tbe  party  to  Speeial  Baih 
each  affidavits  are  always  rejcfted  in  the  Kinfs  Bench.  But 
in  Long  r.  Lynth^  Mil.  1 1  Geo.  ?.  in  the  Common  Pleasj  it  was 
held  by  Gould  and  Nares^  Juftices,  .De  Grey  duhitante^  but 
Black/lone  contra^  that  circumftanccs  of  the  caufe  of  zfXxon 
are  fufficient  in  an  affidavit  to  hold  to  baH,  without  pojitively 
fwcaring  to  the  debt.     2  Blaekf  Rep.  740. 


/Of 
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Of  the  Supplemental  Affidavit  to  hold 
to  Special  Bail. 

^17 HEN, a  plaintiflFhas  once  fworn  pofitively  to  his  debti^ 
^^  in  order  to  hold  the  defendant  to  Special  Bttilj  the  court 
of  King's  Behch  will  never  receive  any  affidavit  whatever 
either  to  e^i^ain  or  contradid  the  plaintifTs  oath ;  even  an 
affi4avit  of  the  plaintiflrs  confef}ion  that  the  defendant  owes 
him  nothing,  will  not  be  received,     i  ffllf,  335. 

But  the  pradice  in  the  Common  Pleas  fomewhat  diiFers 
in  this  pjurticular  from  the  prance  of  the  court  of  King's 
Bgttcbj  alid  admits  o^ fupplenuntal  and  even  coutradiSiory  q^- 
davits ;  for  they  hold,  that  notwithftanding  the  plaintifF 
makes  a  pofitive  affidavit  of  his  debt,  yet  the  matter  of  bail 
i^  examinable  by  the  court. 

.  *Tht  plaintiff  mzde  an  affidavit  of  his  debt  in  order  to  hold 
to  bail ;  biit  tne  defendant  making  an  affidavit  that  he  believed 
the  wbpl€'4fH  would  appear  t9  be  paidl  a  common  appearance 
was  allowed  by  the  court.     Barnes  66. 

An  a^idavit  made  by  a  third  peribn,  that  the  defendant 
was  indebted  as  appears  by  a.  /iated  account  was  held  inftffi^ 
dent ;  but  made  good  by  another  affidavit,  that  the  defendant 
owned  th^  account.     2,  Barnes  %i. 

So  where  an  executor  ^t  firft  only  fwore  to  the  debt  as 
appeared  by  the  accounts  of  the  deceafed,  a  fubfequent  afi- 
flavijt  that  he  believed  the  debt  to  be  due,  was  admitted  to 
holdtob^iK     2  Black/.  Ss^^ 

So  in  cafe  of.  a  bond,  a  fupplemental  affidavit  was  admit- 
ted, "  that  the  money  appears  to  be  due,  and  that  the  de- 
fendant owned  .the  debt  a  year  and  an  half  ago."     Barnes  84. 

Affidavit  (hjit  Itbe  defendant  was  indebted  if  the  fhip  Suffix 
was  not  unavoidably  loft,  prima  facie  fufficient ;  but  affidavits 
read  on  both  fides  controverting  the  fad.     2  Barnes  58. 

If  a  defendant  h^s  been  difchargcd  from  an  arrcft  on  per-^ 
jured  batl^  the  coui:t  will  fiiffer  the  plaintiff  to  hold  him  to 
bail  again  in  a  fecond  aftion  for  the  fame  caufe  before  he 
difcontinues  the  firft.     Olmius  v.  Delany,     2  Stra.  1216- 

But  where  the  affidavit  to  hold  to  fpecial  bail  was  defe£Bve, 
and  common  bail  was  ordered,  on  which  the  plaintiff,  19 
April,  made  %  full  affidavit,  and  took  out  a  new  writ,  and 
held  the  defendant  to  bail ;  and  then  th«  next  day  moved  to 
difcontinue  upon  payment  of  cofts,  the  court  of  B.  R.  faid, 
that  the  plaintiff  had  been  too  quick,  for  he  fbould  have  had 
the  cofts  taxed  and  paid  before  he  took  out  a  new  writ.  So 
ordered  the  defendant  to  be  discharged' upon  common  bail 
figain,  and  the  plaintiff  to  pay  him  the  cofts  of  his  appllca^ 
tiQi>.  Bellifantt  v.  Levy.  2  Stra.  1209. 
>.  *  In 


In  what  Cafes  there  fhall  be  Commo^  Bail 
only,  when  the  writ  was  for  Special  Bail. 

tF  Jpecial  bail  is  put  in  where  it  is  not  required,  it  does  net 
^  bmd  the  court  from  ordering  common  baiL     Stra.  1077. 

An  ac  ittam  was  put  into  the  capias^  which  was  indoned 
for  bail  by  affidavit,  and  defendant  was  arretted  and  held  to 
bail  thereon  :  but  by  miftake  in  the  pracipe  for  the  writ  left 
widi  Aefiazer,  no  ac  itiam  was  inferted  i  for  want  of  which^ 
a  common  appearance  was  ordered.     Barms  11 7* 

C$mm$n  bail  ordered,  though  the  defendant  was  arretted 
on  a  note  given  by  him  after  a  former  a<^on  was  fuperfeded. 
Stra.   1 2 18. 

On  an  affidavit  that  defendants  were  indebted  to  plaintiff 
generaUy  in  13/.  a  capias  was  indorfed  to  hold, them  to  bail. 
The  ac  ftiam  was  againft  them  feverallu  and  they  were 
fevcralhf  arretted  and  held  to  bail.  The  plamtifF  having  pro* 
ceeded  by  rule  againtt  the  QierifF,  it  was  moved  for  a  common 
afpearame^  and  to  ttay  proceedings  againtt  the  flierifF,  infitt- 
ing  as  the  affidavit  was  of  2i  joint  demand  and  the  indoriement 
accordingly,  that  there  was  no  affidavit  to  warrant  bail  m 
feparate  actions.  It  was  urged  for  plaintiff,  that  the  zSt 
requiring  an  affidavit  does  not  require  it  to  be  very  particu- 
lar ^  and  that  an  affidavit  that  defendants  are  generally  in- 
debted, is  fufficient  to  hold  them  to  bail  jointly  or  Jeverally^ 
But  the  court  thought  the  affidavit  not  fufficient  to  hold 
defendants  to  hziX  feverally :  and  plaintiff  clofed  with  a  pro- 
po&l  to  accept  13/.  for  the  debt  and  cotts  in  the  joint  a^on« 
Barnes^  7Q. 

A  was  indebted  to  B  in  100/.  for  which  B  arretted  him, 
and  an  agreement  was  made,  that  B  ttiould  receive  A's 
wages,  and 'A  delivered  up  all  his  vouchers,  and  afterwards 
B  arretted  him  again,  but  the  court  difcharged  A  on  com- 
mon bail. 

Where  an  a£tion  is  vexatious,  the  court,  on  application, 
will  difcharge  defendant  on  common  bail.  2  Blackf.  Rep. 
809. 

A  defendant  might  have  pleaded  bankruptcy  in  the  firft 
a^on,  but  did  not,  and  there  was  a  verdi^  and  judgment 
againtt  him :  and  an  afiion  was  brought  againtt  him  on  the 
jadgment,  whereupon  he  moved  to  be  difcharged  on  com^ 
m$n  bail,  becaufe  the  bond  which  was  the  foundation  of  the 
demand  was  before  bankruptcy.  But  per  cur*  we  Can  look 
no  forther  back  than  the  judgment,  and  therefore  diere 
mutt  be  bail.    Stra.  477. 

A  plains 


4* 


JDMBaiX 


In  what  Cafe§  there  /hall  be  Common  j^ail 
only,  \irhbhthe  Writ!  was  for  Special  Bail. 

'  A  pIa!iftifFfaavtng  mifconceived  his  a£lion,  drfcontinued 
andi  arrcfted  defendant  again  for  the  £ime'caufe;  and  the 
court  rcfufed  tb,  difcharge  him  on  commpn  hail^  bccaiifc  it 
•was  a  miftake  only,  and  not  done  to  opprcfs.— The  cafe 
was  this,  the  plaintiff  had  arrieftcd  defendant  in  an  adion 
<S(k  the  cafe,  on  a  fpecial  agreement  iigned  and  fealed,  but 
not  Jian^ed  j  and  wtisn  the  caufe  was  at  iflue,  the  plaintiflP) 
attorney^  found  out  that  he  had  made  a  miftake  in  dcciar- 
ihg  III  ^^'*[tto^  Writing  being  made  in  Ireland^  where  ntf 
ftamps  are  oecefiary]  and  that  he  ought  to  have  declared 
in  c^enanty  therefore  diicontinued  and  arrcfted  the'  defcnd- 
acnt  again.     ^  Ifllf.  381.  ..;..,' 

Defendant  gave  his  note^pr  36/.  aftd .  was  aften^atds  dif. 
charged  ori  the  infoivent  aSf^  and  after  that,  meetmg  with 
plaintiff,  he  promifed  to  pay!  the  debt  at  two  guineas  per 
month,  ahd  paid  twelve  accordingly.  Plaintiff  then  arretted 
him  for  the  refidue,  and  on  motion,  the  court  difcharged 
htm  oh  common  bail  only,  feyirig  it  was  no  new  conftderation, 
but  the  old  debt.     Stra.  ^2^3. 

A  bankl-upr  having  obtamed  hb  certificate,  promHed  z 
creditor  who  had  not  proved  his  debt  under  the  c6mmiffion 
16  pay  him,  and  was  arrefted  by  him-  But  the  c6urt  dif- 
tharged  him  on  common  baiU     Burr.  Rep,  4  W.  736. 

Pkintiff*s  teftator  had  executed  a  letter  of  licence  to  de- 
fendant iot  five  yearsy  which  were  not  expired.  -  Defendant 
was  arretted  and  held  to  hail  at  plaintiff's  fuit ;  .on  which  he 
filoved  to  be  difcharged  on  a  common  aftearance :  but  the 
court  denied  the  motion,  being  of  opinion,  that  entering 
into  the  queftion  about  the  letter  of  licence  (which  couI4 
not  amount  to  more  than  a  releafp)  was  entering  into  the 
merits  of  the  caufe.     Birch  Exor  v.  Doughs^     Barnes^  63. 

In  C.  B.  on  motion  for  a  common  appear (mce^  a  copy  of 
plaintiff's  affidavit  to  hold  defendant  to  bail  was  produced, 
whereby  the  adion  appeared  to  be  for  entering  plaintiff's 
ground,  takii^  away  and  fpoiltng  his  hop  poles,  and  tread- 
ing down  hiis  hop  plants  to  the  damage  of  ao/.  and  though 
inufted  that  plaintiff  cannot  be  his  own  judge  of  the  damages, 
cither  in  trefpafs,  or  in  a  fpecial  a<%0Ki  upon  the  cafe,  and 
that  defendant  ought  not  t<Jbe  held  to  bail  without  a  judge'e 
order,  yet  the  court  faid  that  plaintiff  is  ^hej^roperperfon. 

If  die  wife  only  be  arrcfted  on  procefs  agamft  hzMand  and 
wife,  flme  (hall  be  difcharged  on  filing  common  haittnAjy  Praff. 
iRieg.  i)^.  but  the  marriage  muft  be  clearly  made  out,  a 

Barnc$ 


In  what  Caics  there  ftiall  be  Common  Bail 
only,  when  the  Writ  was  for  Special  Bail* 

BufTin  80.  as  by  producing  a  copy  of  the  regift«r  or  certlfi* 
cate,  and  proving  that  her  coverture  v/sls  open  and  notarious. 

But  Qki  fiiall  not  be  fo  dircharged  if  both  arrefted.  Pra^. 
Reg.  93.  Barms  67.  fed  quare  this,  for  in  B,  R.  Bar$n  and 
Fime.vmt  irrtffled  for  her  is^st  dum  f$lay  and  ii»  court  dif- 
chiTjni  her,  and  faidthe  bufbahd  muft  lie  till  he  puts  in  bafl; 
fbrlKilb.     Sire.  ^iTp-^ 

III  i^  late  cafe  in  C.  B«  the  court  faid  they  would  not  dil^ 
charge  a  ftnat  cuvert^  -QrXn^rx  fued  as  a  feme  ible  upon  a' 
c4numn  affiorakci^  unlefs  defendant  live^  with  her  hufband, 
and  tbe  coverture  be  open  and  notorious.  ^-Blackf  JRep^ 
901.  '  ^    *  • 

If  defendant  produoes  a  duplicate  of  hU '4ii&harge  atf'X' 
fagkive,  he  fliall  be  discharged  on  com^oi^laitci^.  BamiP 
81,  85,  88.  ♦  -  .^> 

So  if  defendant,  a  bankrupt,  produces  hi&  ££rtificate  allow- 
eda^  confirmed,  and  er^ciltd. — But  die-  coun  will  iiot  dif- 
eharge  a  bankrupt  on^  €om»mf  bail  when  the  cotniniffion  ap<i* 
pears  to  have  been  grofsly  fraudulent.  2  Biackf  725. 

Defendant  had  undertaken  to  indemnify  plaintifF  from^ 
becoming  bail  for  him  in  an  a£^Ion,  and  thein  becan^e  bank^ 
rupt'y  and  being  arrefted  by  plaintiff,  whofe  *  recognizance  of 
bail  had  been  forfeited  after  the  bankruptcy,  a^  agai/ill  whoo) 
proceedings  had  been  had  fo  far  as  zfi/fa.  againft  his  goods» 
moved  to  be  difcharged  on  a  common  appearance,. urging  that 
he  had  delivered  up  all  his  efTeds,  and  that  plaintiff  ought  Jto 
prove  his  debt  and  come  in  as  a  creditor.  The  court  held,  that 
though  by  the  ftatute  7  Geo.  i.  c.  31.  .deb1$  from  bankrupt^ 
fecured  by  proraifibry  notes,  and  payable  at  a  future  day,  may 
be  provea,  and  dividends  received,  dedu£ling  a  rebate  of  ii>- 
tereftand  difcount ;  and  by  17  Geo.  2.  c.  32.  the  obligees 
in  bottomree  zni  nfpomkntia  honis^  and  the  affured  in  jpolicies 
are  provided  for ;  yet  this  ^afe,  wherein  the  caufe  or  aftlod 
did  not  accrue  till  after  the  bankruptcy,  and  where  the  money 
was  to  become  due  upon  a  contingency,  is  not  within  any  pf 
thcftatutes  concerning  bankrupts,  and  coniequently  plaintiff 
cannot  be  relieved  under  the  commiffion.  Detendant  muft  be 
held  to  bail.  Bame%  113.  vide  2  &tra.  867,  1160.  2  P€$r 
Williams  1479. 


Of 
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Of  filing   Common    Bail^    and  entering  a 
Common  Appearance. 

"tXrHEN  a  defendant  has  been  Jerved  with  a  copy  ef  the 
^^  procefs^  he  has  in  all  cafes  nght  days^  exclufive  of  the 
return  day  of  the  procefs,  to  file  common  bail^  if  in  B.  R» 
Burr.  Rep.  ^pt,  56.— or  enter  his  appearance^  if  in  C.  B.  by 
the  ftat.  5  Geo.  2.  c,  27. 

If  defendant  does  not  file  common  bail  in  that  time,  the 
plaintifFmay^on  affidavit  made  of  perfonal  fervice  of  proccfi, 
nte  common  bail  for  him,  if  in  B.  R.  or  enter  an  appearance 
for  himi,  if  in  C.  B.  hut  then  the  words  muft  be  written, 
^  filed  accQT'diiig  to  the  ftatute/'  i.  e.  xa  Geo*  i.  r.  29. 

K  plaintiff  enters  appearance  for  defendant  before  the  ex- 
piratioa  of  the  time  in  which  defendant  has  to  do  it  himfelf^ 
viz.  Eight  days  eicbijive  of  the  return  day  of  the  procefs^  dcr 
fendant  muft  complam  of  the  irregularity  befose  judgment, 
otberwife  he  will  be  too  late.    2  Ifarnes  211.    PraS.  lUg^ 

InB.  R.  the  eonmion  bail- 
piece  when  the  fuit  is  by  hilly 
IS  in  the  fdlowine  ibape.  on 
t  treble  fixpenny  ftamp,  filled 
up,  and  which  muft  be  filed 
with  the  clerk  of  the  common 
hails  in  the  King's  Bench 
<^€e'» 


€♦  IB. 

In  C.  B.  common  appear^ 
ances  to  writs,  arc  entered 
with  fheflazers  in  this  man- 
ner. 


Mich.  Term  the  22  year 
of  the  reign   of  King 
George  the  third. 
Middlefex  (to-wit)  C.  D. 
is  delivered  to  bail  on  a 
CM  Corpus 
To  John  Doe,  of  London, 
Gent, 
and 
Rich.  Roe,  6f  fame  place, 

Gent. 
O.   P.    attorney  for  de- 
fendant 

at  the  fuit  of  A.  B. 


Middlefix.  Appearance  for 
C.  D.  late  of,  &c.  carpen^ 
terj  (as  named  in  the  writ) 
at  the  fuit  of  A.  B. 

E.  F. 


If 


Of  tiling  Common    Bail,    and   entering  i 
Common  Appearance. 

If  filed  by  plaintiiF,  infert  In  C.  B.  for  enterine  an 

«  filed  according  to  the  fta-  appearance  is  paid  2S.  itonc 

tute."  defendant,  viz.   one  {hilling 

For   filing    this    is    paid,  king's  duty,  and  one  fhilling 

whether  by  plaintiff  or  de-  for  entering ;    and  if  more 

fendant,'  if  in  term  or  within  than  one  defendant,  4d.  for 

fix  days  after,    is.   2d. — if  every  defendant  over, 
after  that  time  4d.  for  a  po/i 
tirminum. 

At  the  expiration  of  the  time  the  plaintiff's  attorney  fearches 
if  defendant  has  appeared  himfelf,  if  not,  then  upon  an  affi- 
davit made  before  any  judge  of  the  court,  or  any  commiffioner 
in  the  country,  authorized  by  the  court  to  take  affidavits,  or 
before  the  proper  officer  for  entering  the  appearance  or  his 
deputy,  according  to  the  ftati^tes  12  Geo.  i.  and  5  Geo.  2« 
plaintiff  files  bail  or  enters  the  appearance  for  him.  This 
affidavit  is  to  be  filed  gratis j  and  is  to  the  following  efflfed : 

A.  B.  againft  C.  B.    In  B.  R.  or  C.  B.  (as  the  cafe  is). 

I.  S.  gentleman,  maketb  oath,  that  he  this  deponent  did, 
on  the  day  of  at  in  the  county  of 

perfonallyferve  the  defendant  C.  D.  with  the  writ 
orprocefs  hereunto  annexed,  by  {hewing  him  the  faid  annex- 
ed writ  or  procels,  and  at  the  fame  time  delivering  'to  him  a 
true  copy  thereof,  on  which  copy  was  an  £ngli(h  notice  in 
vmting  of  the  intent  and  meaning  of  fuch  fervice,  as  by  the 
ftatute  in  that  caie  made  is  provided. 

Sworn,  &c.  1.  S. 

before  me,  &c. 

NoUf  When  die  fuit  is  by  original  in  B.  R.  an  appearance 
is  entered  with  thefilazer  there  in  the  fame  manner  as  an  ap- 
pearance in -the  Common  Pleas;  and  the  affidavit  of  fervice, 
when  by  original^  is  like  the  above,  only  fpecifying  the  writ, 
and  where  returnable. 

An  attachment  of  privilege  in  C.  B.  was  returnable  on 
Friday  next  after  the  morrow  of  the  Holy  Trinity^  with  notice 
to  appear  on  the  25  May,  .  Appearance  was  entered  by  plain- 
tiff June  I,  and  judgment  afterwards  figned,  which  defend- 
ant moved  might  be  fet  afide,  the  appearance  being  entered 
by  plaintiff  one  day,  if  not  two,  before  the  time  for  defend- 
ant's appearing  expired.  Rule  nifi.  On  ihewing  caufe  it 
was  infifted  that  the  caufe  of  adlion  was  above  xol.  and  there- 
fore 


S3  ©f1Baif# 

Of  filing  Common    Bail,   wd  entering  z 
Common  Appearance* 

fere  this  was  not  a  proceeding  on  the  5  Geo.  2*  but  on  the 
JZ  Geo.  I.  where  defendant  has  hat  four  days  to  appear. 
But  the  court  thought^  that  as  no  fum  was  mentioned  in  tiie  j 

writ,  it  ftands  at  lirge,  and  appearance  by  plaintiff  irregularly  j 

entered :  but  it  appearing  that  defendant  afterwards  had  notice  ' 

of  the  declaration  being  left  in  the  office,  he  fhould  have  ap- 

Sed  before  judgment,  and  was  too  late  after,  and  therefore         < 
diarged  the  rule.  •  Bama  243* 


Of 


Of  Bail  tp  the  Sheriff  upon -the  Arreft* 

txrHEN  the  Aeriff  or  his  oiicer  has  arrdlfed  the  defcn- 
^^  dant  by  virtue  of  the  kill  tf  Middlefix^  latitat^  capias^ 
i^c.  h^  iniCift  go  to  priibn  if  he  cannot  give  k^it  for  hi$  ap- 
pearance at  the  r^urn  of  the  procefs,  ijut  the  foeriff  mmft 
tsdce  reafon^Lble  bail  if  it  b^  tendered)  oth/erwi^  an  ^Sdoa 
lies  againft  bim  by  the  defend^ijt. . 

The  flieriff  indepd,  if  he  jjcafe§, .  piay  I^t  .th.<?  defendant 
go  without  any  fecurity  after  he  has  arrefted  nim  ;  but  then 
he  is  liable,  upon  default  of  the  defendant's  appearance  at 
the  return  of  the  writ,  to  an  adion  at  the  fuit  of  the  plain- 
tiff in  the  original  aftion  fo»  an  efcape.  So  if  he  did  not 
arreft  him  when  he  might,  and  had  him  in  view. 

The  method  of  putting  in  bail  to  the  (her iff,  is  by  entering 
into  an  obligation  called  a  bail  bond^  with  two  fureties  ufu- 
ally,  for  infuring  his  appearance  at  the  return,  to  this 
cffea: 

Know  all  men  by  thefe  prefents,  that  we  C.  D.  of  &c. 
E.  F.  of  &c.  and  G,  H.  of  &c.  are  held  and  firmly  bound 
to— —  Efq;  flierifFof  the  county  of  Middle fex^  in  die 
fum  of  — — — —  {double  the  fum  indorfed  on  the  writ)  of 
lawful  money  of  Great  Britain^  to  be  paid  to  the  faid  {herifF 
or  his  attorney,  executors,  adminiftrators,  or  affigns ;  for 
which  payment  well  artd  truly  to  be  made  we  bind  ourfelves, 
and  each  of  us  for  himfelf,  in  the  whole,  our  and  every  of 
our  heirs,  executors,  and  adminiftrators,  firmly  by  thefe 
prefents.     Sealed  with  our  feals,  and  dated  &c. 

The  condition  of  this  obligation  is  fuch,  that  if  the  above 
bounden  CD.  do  appear  before*  our  Lord  the  king  at  Weft- 
minfter,  on  &c.  [if  by  bill  &c.  a  day  certain  ;  if  by  original^  a 
general  return  day]  to  anfwer  to  A.  B,  in  a  plea  of  trefpafs, 
and  alfo  to  &c.  according  to  the  cuftom  &c«  then  this  obli- 
gation to  be  void,  otherwife  to  remain  in  full  force  and 
virtue. 

The  bail  bond  is  on  a  double  fixpenny  ftamp ;  and  the 
fum  indorfed  ufually  written  in  the  margin  of  the  bond. 

When  this  bond  is  entered  into,  die  defendant  is  dif- 
charged  fi-om  the  arreft,  and  left  to  his  option  to  appear  ac^ 
cording  to  the  exigency  of  the  procefs.  If  he  does  not  ap- 
pear, the  plaintiff  proceeds,  as  will  be  (hewn  hereafter  in  it% 
place. 


•  Or  if  in  C.  B.  «'  before  the  jufticcs  of  our  Lord  the  King 
of  the  Bench.'' 

Abail 


Of  Baii^  to  the  Sheriff"  upon  the  Arreft. 

A  bail  bond  to  appear  to  a  writ  returnable  out  of  term^  is 
void  on  the  face  ot  it.     Stra.  ^39;     Part.  363. 

And  a  baU  bond  executed  ;Jter  the  return  of  the  writ»  is 
void  by  the  ftatutes.    Vide  Lord  Raym.  353. 

It  has  been  held,  that  on  an  attachment  of  contempt  the 
iberiff  may  take  a  bail  bond,  but  the  plaintiiF  is  not  obliged 
totakeanaffignmcAtof  it.    zSalk.fKli* 


Of 


0£  entering  into  Bail  before  a  Commis- 

SIONQR. 

n  Y  the  4^  ^ff^.i^M.  c.  4.  the  judges  <rf  ftc  fuperiot 
^  courts  arc  empcmered  to  appoint  ccmmijjtoner^  iir  the 
counties  of  England,  to  take  recognizances  of  bail  in  caufes 
commenced  in  the  fuperior  courts. 

When  bail  is  put  in^  before  a  commiffionef  m  the  c^oiintry^ 
the  attorney  takes  a  *  bail  piece  properly  engroffed  and  filled 
up  to  the  commiffioner  who  takes  the  reco^tzancff  of  whichi 
caption  an  affidavit  to  the  foUowiiig  efFe£l  muit  be  made  i 

B.  R.  or  C.  B.  )  v^t^^r.  f  A-  B*  plaintiff,an4 

(according  which courtitis in)  J  ^^^"  \  C.  D*  defendarit. 

J.  S.  of)  &c«  gent,  maketh  oath^  that  the  recc^nitatice  of 
bail  hereunto  annexed  Was  duly  abkiiowledged  by  £.  F^ 
and  G.  H.  the  bail  therein  named^  in  this  deponent's  pr^- 
fence,  before  '■  ■  ■■  '■■  Efquire^  [the  comioiffioner]  wHo 
took  the  fame. 

Sworn^  &c.  before  mci  Ji  SC 

Bail  before  a  commiffioner  in  tke  cottntrjr  ihuft  be  pQt  iii 
within  the  following  time : 

If  on  Procefs  of  ©^  H*  If  on  Ptocfefe  of  C*  1B^ 

It  muft  be  put  in  within^  It  muft  be  fo  taken  that  it. 
days  after  the  return  of  the  may  be  allowed  by  a  jiidgd 
writ*  cinditionallj^  and  filed  with  tM 

FiloT^r  within  tl^  dajcs  after 
the  quarto  Me  poft  of  the  xc^ 
turn  of  the  writ* 

The  rec^gnixdnee'to  taken  fey  thti  comfbiflSoneri  1#iiH  ffitf  * 
affidavit  of  the  caption  tiiereot,  mliflt  t^e  ttanfmittfed  to  oxxe 
of  tife  judges  of  the  court  from  whence  ifiued  the  ptocefs^ 

InlB^IR*  InC^IBf 

If  tiJc^n  within /5r/y  miles  If  taken  within  yw1>  ml^i 

of  Lcttdm  or  Wejtrninjler'^  \X  df  London  or  Weftihinjlfry  it 

mull  b6  trahfmitted  within  muft  be  tiimfmitted   Withul 

^ght  days  after  the  caption.  ten  days  after  the  caption.    . 

*  Vide  the  form  of  2,/pecial  hail  piece  unller  the  next  hefad^  - 
and  obferve  the  diftiniUon  between  one  to  a  fuit  by  bitlp  uA 
Original, 

Vot.l.  M  W 


5+  S>f  ^aii* 

*"Of  entering  into.  Bail  before  a  Commis- 
sioner. 

*  In »,  m.  In  C*  %. 

'    '  If  above  fhrty  ftiVes^  then         If  above  J'oriy  mlles^  then 

to  be  tranfmitted  within  fif"  to  be  tranfmitted  within rt(;evz- 

teen  days  {\xn\ck  2\\\\\z  ]Migts  ty   daysy   &c.       Eajl,    5    /i^''. 

'  be  on  the  circuit,  and  in  fuch  6*  AL 
cafe  as  foon  as  any  one  is 
returned.     Aftch.  8  /iP'.  3. 

Notice  of  putting  in  bail  before  a  commiffioncr  muft  be 

*  given  in  four  days  [if  in  B.  R.  cxclufive]  after  the  caption. 
—If  thelaft  of  the  four  days  be  Sunday ^  then  the  Monday 

*:•  after  is  as  one.  \ 

.  .  .And ,  when  the  bail  is  tranfmitted  to  the  judge,  notice 
.  thereof  muft  be  given  to  the  plaintiff's  attorney  to  the  fol- 
•.  lowing  cffe£l,  if  in  fi.  R.  by  bill, 

*  'Take  notice^  that  the  recognizance  of  bail,  acknow- 
ledged and  tranfmitted  in  this  caufe,  was  this  day  left  with 
Mr*^  Juftice*  — — p,,  at  his  chambers  in*  Serjeant's-inn, 
Chan'cery-lane,  L9ndon,  for  his  allowance :  and  the  names 

'  of  the  bail  are  [fpecifyirig  them].i — ^If  the  fuit  is  by  original., 

^iay,  was  this  day  .filed  \yich  the  FHazer^  and  the  names,  &c. 

Bails^  taken  before  commiilioners,  and  tranfmitted  to  and 

"-  allowed  \)y  a  jiidge,  fliall  be  delivered  to  the  clerk  of  the 

judge,  who  HQiall  allow  the  faid  bail :  which  clerk  fhall  take 

the  fees  due  to  the  proper  officer  for  the  duty  thereof,  and 

.fQithwith.^deliver  the  fame  to  be  filed. ' 

^Note^  By  the  lame  flat^tc  ^^  ^JV,(ff  M.  judges  of  *af- 
TiW  in  their  circuits  are  empowered  to  take  recognizances 
of  bail,  which  (hall  be  tranfmitted  and  received  as  aforefaid, 
without  odth.  '       ,  .  * 

.  By  rul^s  of  both- courts,  every  commiflioner  is  to  keep  a 
book- for  entering  the  Jiames  of  defendant  and  his  bail^  and 
]  of  the  plaintiff,  as  in  the  ball  piece,  and  the  time  of  taking 
'  therfC>f :  and  the  name  of  him  by  whom  fuch  bail  Ibsill  be 
tranfmitted,  and  alio  the  name  of  the  attorney  for  the  de- 
Isndant)  that  plaintiiF's  attorney  may  rribrt  thereto  for"  in- 
formation. .  ,  •,       •  .        • 


Of 


Of  putting  in  SpEtiAL  Bail  in  Town. 


55 


In  T5.  1R* 

TF  the  fuit  is  by  original^  the 
^  Filazer  muft  be  called  up- 
on to  attend  a  judge,  with  his 
book  'y  and  if  the  bail  are 
ready,  he  will  take  the  re- 
cognixance.  It  is  ufual  for  de- 
fendant's attorney  to  liiake  a 
note  for  his  inAru£Hon^  fpe- 
cifying  the  county,  the  plain- 
tiff, and  defendant's  names, 
the  names  and  additions  of 
th9  bail^  and  the  fum  fworn 
to> 

If  the  proper  Filaxer  cannot  attend,  the  *  recognizance 
may  be  taken  without  him  on  a  piece  of  parchment  ftampt 
with  a  double  twehe-'-pennyJiampy  in  this  form  : 


In  C.  %^ 
So  in  this  court  the  Filazer^ 
who  iffued  the  writ,  is  to  at- 
tend a  judge  with  the  attor- 
ney and  bail,  who  will  takt 
the  recognizance^  and  the  //- 
lazer  makes  an  entry  of  it  in 
his  book,  which  he  will  after- 
wards draw  up  in  a  proper 
form,  if  there  fiiould  be  oc- 
cafion  to  fue  the  bail  on  their 
recognizance* 


London^  capias  againft  CD.  late  ofXbndon, 
carpenter,  at  the  fuit  of  A.  B.  for  ipoA 
upon  promifes,  returnable  on  the  morrow 
of  the  Holy  Trinity. 
AflSdavit  for  50  /. 
Bail  E.  F.  of  Chcapfide,  London,  Hofier-^ 
C.  H.  of  the  parifli  of  Saint  Paul,  Cov^nt 
Garden,  in  the  liberty  of  Weftminfter,  in 
the  county  of  Middlefex,  Oilman, 
The  defendant  bound  in  looA 
Each  of  the  bail  in  50/* 
Taken  and  acknowledged 
the  day  of 

before  O.  P.  att*  for  dcf. 


*  For  putting  in  the  bail  la's.  R.  is  paid  16/.  6d*  in  C.  B. 
fomewhac  znore* 
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If  the  defendant  is  not  prefent,  and  does  not  enter  into 
the  recognizance^  then  the  bail  are  bound  in  double  the  fum 
fworn  to,' — ^The  condition  is  to  this  cSc&i  You  (naming 
the  defendant  if  prefent)  do  acknowledge  to  owe  to  the 
plaineifF  looA  you  (naming  the  bail)  do  feverally  acknow- 
ledge to  owe  to  the  plaintift  50/.  a-piece,  to  be  levied  upon 
your  feveral  goods  and  chattels,  lands  and  tenements,  upon 
condition,  that  if  the  defendant  be  condemned  in  the  (aid 
a£lion,  he  (hall  pay  the  condemnation  money,  or  render 
himfelf  [unto  the  cujicdy  of  the  marjhal  of  the  Marjhalfea  of  the 
court  if  in  B,  R, — if  in  C.  B.y&y,  et  prifoner  to  the  Fleet  fcr 
thefame^  and  if  he  fail  fo  to  do,  you  (naming  the  bail)  un- 
dertake to  do  it  for  him. 

If  defendant  was  arretted  on  a  teftatum  cetfnas^  his  attor- 
ney muft  take  particular  care,  that  bail  is  entered  and  filed 
with  the  Filazir  of  that  county  wherein  the  a£tion  was  lai4, 
or  into  which  a  former  writ  is  recited  to  have  been  iflucd, 
and  not  with  the  Filazer  of  that  county,  in  which  defendant 
was  arretted  :  or  otherwife  the  bail^bonel  may  be  affigned,  as 
it  is  not  to  be  fuppofed  that  plaintifF's  attorney  will  fearch 
with  a  wrong  Filazer, 

^Whcrcfpecialbail  is  put  in  bv  miftake  in  a  wrong  countyy 
[as  on  a  tejiatum  capias  out  of  MiddUfex  inta  Brijioly  and  haU 
ii  put  therej  inftead'^of  Adiddlefex]  it  is  as  no  bail :  and  plain- 
tiff', if  he  enters  a  common  appearance  for  the  defendant,  and 
files  a  declaration  in  the  office  de  bene  ejfe,  may  ferve  notice 
of  it  on  defendant  in  perfbn.  Fijber  V.  Leyi,  Ea/h  16  Geo, 
3,  C.  B.     2  Blackf.  Rep,  1061. 

If  the  fuit  is  by  bill  in  B.  R.  a  like  ball- 
piece  as  before  is  engroflcd — fpecifying  onlv 
the  term, — that  defendant  is  delivered  to  bail 
on  a  cepi  corpus  \  and  the  names  of  the  bail 
and  where  they  live  [without  their  addition], 
together  with  the  attorney's  name. — Which 
bail-piece  mutt  be  taken  to  a  judge's  chambers 
with  the  bail,  and  the  judge* s  clerk  will  take 
the  acknowledgment^  which  is  exprefied  to 
be  thus : 

You  do  jointly  and  fevefally  undcrtakci  that  if  thr  de- 
fendant C.  D.  fliall  be  cond^|?ined  in  this  adion,  at  the  fait 
of  the  plaintiff  A.  B*  he  'ftiall  fatisfy  the  cofts  and  con- 
demnation, or  render  himfelf  into  the  cuflody  of  the  marjhal 
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of  the  Marjhalfea  of  the  court,  or  you  will  pay  the  cofts  and 
condemnation  for  him  *. 

In  the  Common  Pleas  bail  are  bound  in  a  [urn  certain  :  but 
in  the  Kin^s  Bench^  they  are  not  bpund  in  a  fum  certain, 
but  only  undertake  that  the  defendant  (hall  pay  the  con- 
demnation money,  or  render  his  body  to  prifonj  and  the 
recognizance  being  general,  muft  be  reduced  by  the  judg- 
ment to  a  certainty :  but  they  are  not  liable  to  a  larger 
amount  than  is  fworn  to  and  indorfed  on  the  writ.  Vide 
Salk,  402. 

A  recognizance  of  bail  was  ordered  to  be  amended,  by 
making  it  in  an  adion  of  trefpajt  and  ajfautt  ad  damnum  of 
ixyy^L  inftead  of  200/.  on  affumpjit.  Two  a£fcions  were 
depending  between  the  parties,  and  bail  was  put  in  to  the 
a£Hon  of  affumpfit^  before  the  bail  now  amended  was  put  in, 
which  was  intended  to  have  been  in  the  adion  of  affault ;  * 
but  by  miftake  of  the  Filazer  was  taken  in  the  other  adion, 
contrary  to  the  inftruftions  given.  Paget  v.  Vanthiennen. 
Barnes  59. 

When  bail  is  put  in,  notice  muft  be  given  thereof  to  the 
plaintiff's  attorney  in  this  manner  ^  firft  naming  the  court, 
and  parties  plaintiff  and  defendant. 

Take  notice  that  bail  was  this  day  put  in  for  the  defendant 
in  this  caufe  [before — naming  the  judge,  if  in  B.  R.  by  bill, 
at  his  chambers  in  Serjeant's  Inn,  Chancery  Lane,  London] 
and  the  names  of  the  bail  are,  &c.  — —  naming  them  and 

their  place  of  abode. ^Dated,  &c. 

Your's, 

L.  M.  Att.  for  Defendant. 

To  Mv.  O.  P.  Plaintiff's  Attorney. 

If  the  fuit  is  by  original  in  B.  R.  fay,  "  That  bail  above 
was  this  day  put  in  for  the  above  named  defendant,  with  the 
Filazer:' 

Note,  If  defendant  is  arretted  by  a  wrong  name,  and  puts 
in  bail,  and  would  take  advantage  of  the  mifnomer^  he 
ihotdd  not  join  in  the  recognizance,  and  then  he  is  not 
cftoppcd  to  plead  it.  Vide  SalL  3.  8.  l  R>  Raym.  249. 
I  Ftnt.  154. 


•  If  bail  is  put  in  in  term  time,  4/.  is  paid,  viz.  2/.  6d. 
to  the  mailer,  i  j.  judge's  clerk,  and  6</.  porter. If  in  vaca- 
tion, the  judge's  clerk  takes  2  /.      . 

M  3  .  In 
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In  civil  anions  defendant  is  not  of  ncccflity  to  be  Joined 
in  the  recognizance,  as  in  criminal  cafes :  and  even  in  cri-r 
minal,  the  court  of  King's  Bench  have  difpenfed  upon  mo-^ 
tion  made  for  that  purpofc,  with  the  party's  joining  with 
his  bail  ip  the  recognizance,  as  in  Lord  Banbury's  cafe. 

If  no  exception  to  bail  is  made  within  du^  time,  the 
defendants  may  make  affidavit  of  the  fervice  of  notice  that 
fuch  bail  was  put  in,  upon  the  back  of  the  ball-piece  (for 
which  no  fee  is  to  be  taken)  and  file  the  fame  with  the 
Majicr  or  Fila%er^ 


When 


K^ 
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When  Special, Bail  are  to^be^utin;  and 
if  taken,  when  filed. 

TDAIL  maybe  piit  in  after  an  arreft  before  the. return  of 
•y  the  writ ;  but  never  before  the  arreft,  without  confeut, 
Barnes  S2.  PraSi.  Reg.  51.  and  Kindley  v.  Cunnimham^  Eaft\ 
8  Geo.  {.   B.R.  /  6       y     J 


In  IB*  E. 

In  London  and  Aftddlefex 
fpccial  bail  is  to  be  put  in, 
'in  four  days ^  exclufive  of  the 
day  of  the  return  of  the  writ. 
.  In  any  other  within^4f<(7yx 
cxckifivej  unlefe  the  jaft  of 
tbe/tfttr  or  fix  days  be  Suftday^ 
and  then  to  be  p^it  in  within 
the  Monday  following.  Mich. 
iAnne.  Stra. '}%%.,  i)i\. 

If  the  bail  put  in  are  accepted,  the  bail-piece  ought  to  be 
filed  by  the  attorney  who  put  it  in,  within  iwmty  Jays 
after.  -  ? 


In  C.  B. 

In  'London  and  Middlefe:^ 
fpecial  bail  is  to  be  put  in^ 
m  four  days  of  the  appearance 
day  of  the  return  of  the  writ. 

In  any  other  countywithin 
eight  days  *.  » ' 


.J 


In  C.  B.  if  the  bail  are  aot. 
cepted,.  the  bail-piece  is  filed 
with  the  filacer. 


In  B.  R.  when  the  fuit  is 
by^i7,  and  the  bail  are  ac- 
cepted, the  bail-piece  is  taken 
and  filed  with  ih^figner  of  the 
iirjisy  for  which  is  paid  4d. — 
If  by  original^  it  remains  with 
thc^tfz^r. 

In  C.  B.  thd- judges  in  the  treafury  refufed  to  order  a  bail^ 
prece  to  be  filed,  twenty  days  being  elapfed  fince  the  caption  j 
the  rule  being  in  fuch  cafe,  that  it  (hall  not  be  filed  without" 
leave  of  the  court.  But  the  court  being  moved  afterwards,; 
upon  the  affidavit  of  defendant's  agent,  that  he  received  the 
bail-piece  in  due  time,  but  that  it  was  omitted  10  be  filed 
in  due  time  by  his  clerk's  negleft,  they  ordered  it  to  be  filed. 
Barnes  65. 


*  It  is  the  pra£tice  in  C.  B.  in  almod  all  cafes,  to  reckon 
the  days  inclufi've\  whereas' in  B.  R.  they  are  ufually  reckoned 
ixdufifve.  So  that  it  happens  from  the  difference  of  reckoning, 
tliatin  Ihort  terms,  it  may  be  the  means  of  gaining  a  term. 


M 
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Of  Excepting  to  B All., 

IF  piaintifF  thinks  the  bail  put  in,  or  tranfmitted,  (nfuf* 
cient,  he  may  except  to  them,  and  then  by  oblige  them 
to  appear  and  juftify,  by  fw?aring[  tbemfelves  houfekeepers, 
^(nd  worth  double  the  U\m  for  which  defendant  was  arrefted, 
;ifter  their  own  debts  are  difcbarged. 

If  bail  is  put  in  in  towriy  exception  muft  be  within  twenty 
fbys  after  notice  given  of  putting  in  bail, 

And  if  bail  is  put  in  before  a  cqmmtffwmr  in  the  country,  Ac 
exception  muft  be  within  twenty  days  after  the  tranfmiffion.oC 
|he  hailrpieeej  for  aft^r  ^e  expiration  of  thfit  time  the  iaU 
become  ^bfolute, 

.    When  the  fuit  is  by  original        When  the  aftipn  is  in  Lon-^ 
in  B.  H.   exception  to  bail    doner Adtddlefex^en^tfttiotit^ 
muft  be  in  the ^lazer^s  book,    bail  muft  be  made  i|i  the  jf- 
•-Whei^  by  biUj  in  tl^e  judge's    (azer^s  book, 
|)Ook-  •  When  in  other  counties, 

jt  muft  t^f  under  the  bail^ptece 
at  the  fiazer's  of  Ae  comity. 

When  bail  are  t^cepted  to^  notice  thereof  muft  be  givei^ 
40  the  d^ndant's  jittorney  in  writing,  thus : 

•  .  A.  B,  againft  C.  D, 

(naming  the  cou^) 
I  have  excepted  to  the  bail  put  in  for  the  above-named  de-. 
fendant.     Ypur's,  &c. 

L.  M.  plaintiff's  ^ittorney, 
ift  of  February,  178 J» 
To  Mr,  R.  S, 
defendant's  attorney, 

Exception  tobail  muft  not  only  be  within  di;e  time, bat  ^<^ 
before  declaration  delivered,  unlefs  you  deliver  the  deda^iation 
de  bene  ejfe^^  till  bail  is  perfe<£led.  2  Barnes  66.-r— for  by  de* 
fiyering  a  declaration  unconditionally,  you-admif  the  bail 
to  be  fufficient. 

If  bail  are  not  excepted  to  within  the  twenty  daysy  the  bail 
become  abfolute^  and  the  bail-piece  within  fout  days  after* 
wards  may  be  filed.-rlf  they  are  excepted  to,  defendant  muft 
perfe£l  his  bail  withiny^xtr  days  after  exception  taken. 

An  exception  entered  after  the  expiratiqn  of  tb^  t^en^v 
^ays,  is  of  no  validity. 

Bail  below^  or  to  the  fherifil  may  becomp  bail  e^aye^  withpuf 
defendant's  confent.     Sira.  876. 

Aftei*  plaintiff  has  takex>  an  ajjignrmnt  of  the  bail-hand^  if 
|he  bail  below  offer  to  becom;  ^ail  ab^Vej  you  cannot  e3(cept 

' ' ■  ^     '■-'<<» 
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tdth^m,  if  in  B.  R.  Pj^ke  and  Puldlehnrj.  i  ffnif.  223— But 
if  in  C.  B.  you  may  ei^cepi  to  them.  Mich.  6  G^$,  2.  a 
Bm'Hts  63* 

In  C.  B.  defendant  moved,  that  the  exception  to  thetail  in 
tbe  origir^l  :^ftion  migh^  h^  ftruck  out,  and  the  bail  recorded, 
that  he  might  verify  his  plea  of  comper.uit  ad  dUm  [to  the  ac- 
tion on  the  bail-bond']  infifting  that  the  fame  bail  being  put  in 
above,  who  were  bail  to  the  fheriff,  and  plaintiff  having  takeii 
an  alignment  of  the  bail-bond,  had  thereby  waved  his  ex- 
ception,  and  the  bail  above  were  become  abfolute.  But  on 
(hewing  caufe  .the  rule  was  difcharged,  as  the  practice'  how 
is,  the  plaintiff  is  regular  in  proceeding  on  the  bail-bond. 
Tbe  affignment  does  not  admit  the  fufficicncy  of  the  bs^il, 
The  (herifF  may  be  infufEcient,  and  then  if  plaintifF  cannot 
proceed  oh  the  bail-bond,  he  has  no  reniedy.  Claxton  ajfignee 
V.  Hyde  and  bath  Harnej  90. 

If  the  fame  bail  to  the  (heriflF  btcome  ball  above,  and  plain- 
tiff thinks  them  infufficient^  and  would  liave  them  juftify, 
|ic  mufl  enter  his  exception  and  give  notice  thereof,  that  de- 
fendant may  juftify  if  he  thinks  fit :  bat  if  he  negleds  fo  to  do, 
^e  plaintiff  canQPt  take  an  affignment  of  the  bail-bond,  hav- 
ing the  bail  therein  as  fureties  alU)t)n  tbe  bait-piece,  bvt  m^iCt 
proceed  by  ruling  the  {herifT,  wl^o  is  anfwerable  for  their  iiir^ 
fiiifieiency. 

A  capias  iiidorfed  for  bail  being  iiTued,  defendant  before  tho 
return  of  the  writ,  and  before  he  was  arretted,  put  in  hail 
before  a  judge,  and  gave  notice  thereof  taplaintiff^s  attorney. 
PiaintiiF  regarded  not  the  aotipc,  but  caufed  defendant  to  be 
arrefied;  and  he  being  in  cuftody  moved  for  ^fuperjideasy  s^ndl 
Ma  rule  ^o  (hew  cau(e«  It  appearing  that  ^aintifF  bad  not 
excepted  againft  the  bail  within  twenty  ^i^ys  after  notice  there- 
of, die  court  was  of  opinion  that  the  hail  ought  to  ftand,  and 
the  rule  was  made  abfolute.  Barnes  81. 

If  one  perfon  be  excepted  to  as  bail^,  and  another  be  added, 
the  name  of  the  former  may,  witix  leave  of  the  court,  be  ilruck 
put  of  the  handpiece  at  any  time  before  fci  re  facias.  Say,  Rep, 
B.  R,  58.-r— And  proceedings  as  to  him  may  be  ftayed  after  a 
fcire  facias  brought-  Ibid.  309. 

Ihbail  excepted  to  does  not  juftify,  he  fhould  get  his  name 
ftruck  put  of  the  bail^piece^  otherwife  he  is  not  exonerated. 
Pulky.Bourke.  I  Blackf  Rep.  462. 

Motion  to  ftrike  out  of  the  bail-piece  one  of  the  bail,  ano- 
ther who  was  ready  to  juftify  being  added  in  his  ftead.  Ob- 
jection that  no  amdavit  was  produced  that  the  perfon  prayed 

to 
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to  be  ftrucic  out,  was  a  materia]  witnefs  in  the  caufe ;  vhich 
affidavit  the  court  thought  ncceflary,  and  rejected  the  motion. 
Whereupon  it  was  prayed,  that  the  bail  added  might  be  ftruck 
out.  Barnes  69. 

No  attorney  of  this  or  any  Like  rule  in  C,  B.  ACcB, 

other  court,  fnall  be  bail  in  6  Geo.  2.     But  an  attorney 

any  adfion  or  fuit  depending  may  be  fpecial  bail  .in  order 

in  this  court.     A^th.  1654.  to  Surrender,  but  caimot  juf- 

Mch.  14  Geo,  2.  B.  R.  tify.  iBlackf  ^cp.  1180. 

No  bailiffs,  flierifF's-offi-  Like  rule  in  C.  B.  Mich. 

cer,  or  other  perfcn  concern-  6  Geo^  2.  2  Black/.  Rep.  790, 

ed  in  the  execution  of  pro-  And  this  rule hasbecn held  to 

ccfs,  (hall  be  permitted  to  be  extend  to  marflial  court  ofR- 

bail  in  any  aftion  or  fuit  de-  cer s,  executing  the  procefs  of 

pending  in  this  court.  Mich.  thi§  or  other  courts. 
14  Geo,  2.  5.  R*  Stra.  890,  •       But  f^ch'perfons  may  He 

Barnard  B,  R,  417.  bail  in  error.  Barnes  99*  f*^ 

Pcrfons  ^«/i7Ttr// after  judgment  cannot  be  bail. 

It  feems  not  tabe  a  fufficient  objeftion  to  bail  that  he  lives 
within  the  verge  of  the  court,  wldiout  odier  fufpidous  cir- 
ctmiftances.  2  Blackf.  Rep.  956. 

A  foreigner  may  be  bail^  and  may  be  fworn  and  examined 
by  an  interpreter.  Ibid.' 

If  plaintiff  deliver  a  declaration  after  tk(c  time  for  putting 
in  bail  is  expired,  as  a  declaration  de  bene  ejje^  it  ti  no  waivci' 
of  the  exception  to  bail:  but  demanding  a  plea  theredn  is  a: 
waiver  of  the  exception,  for  it  is  admitting  the  defendant  to  be; 
in  cdfirt,  and  in  a  condition  to  plead.  2  Barnes  66. 

As  plaintifF  may  now  by  Reg.  6  Geo.  2.  \n  the  Common* 
Ple^si  in  cafes  whcreih  bail-bonds  are  taken,  and  rile  fame 
bail  are  put  in  above,  except  to  ftich  bail:  fo  unlefs  fuch  ex- 
cepted bail  juftify  themfclves,  or  other  bail  be  added,  vrfio 
fliall  juflify  within  the  limited  time,  the  plaintiff  may  take 
an  alignment  of  the  bail-bond^  and  proceed  diereon,  not- 
withftanding  he  excepted  to  the  fame  perfons  when  put  in  as 
bail  above. 


Of 
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Of  juftifying,  adding,  and  perfefting  Bail. 

T  F  notice  of  exception  is  given  in  term  time,  bail  muft 
■*•  juftify  in  four  days  after  fuch  notice,  or  defendant  muft 
add  other  bail,  who  muft  juftify  v/ithin  the  faid  four  days* 
By  Reg,  Eaji.  5  Geo,  2.    £•  -R.  and  Tr'ni.  3^4  Geo.  3. 

aB. 

But  if  exception  and  notice  thereof  be  in  vacation,  the 
bail  put  in,  or  additional  bail  muft  juftify  on  xh^firji  day  of 
next  term.     Eaji.  5  Geo.  2.  B.  R.    Tr,  8  Geo,  3.  C.  B. 

Bail  cannot  juftify  before  a  judge  at  chambers, ..uiiicrs  by 
confent;  and  they  are  no  bail,  unlefs  they  juftify  the  next 
terra  in  court.     2  Ulackf  Rep,  1064) 


^  : 


Two  days  notice. of  juftifi-  The  fame  notice  muft  be 

cation  muft  be  given  exclu-  given  in  the  Common  Ple?is. 

five  of  the  day  it  is  given  3  Barnes^  82.  88.  303.  and  thfj 

and  \i Sunday  intervenes,  then  court  will  .not  indulge  defen«» 

three  dsLys  notice — but  now,  dant   with  any  fartlier  time, 

it  is  faid,  if  one   day  inter-  it  being  an  artifice  to  defeat 

venesbetween  theday  ofgiv-  tlie  rule  for  obliging  defen- 

ing  notice,    and  the  d^y.of  i'^nt  to  perfedi  bailin  four  days, 

juftifying,  it  is  fuiHcient,  after  exception  taken,  and  is 

plainly  getting  two  days. 

If  the  bail  are  to  juftify,  notice  to  the  following  effcft 
muft  be  given  to  plaintiff's  attorney ; 

rw..«;^«.  ^^  ^^..^^  5  A.  B.  plaintiff,  and 

[Naming  the  court]  \  ^  ^^  defendant. 

Take  notice  that  E.  F.  and  G.  H.  the  bail  put  in  above 
in  this  caufe  for  defendant,  and  of  whom  you  have  already- 
had  notice,  will  on  — : — r—  next,  or  as  foon  after  as  coun- 
fel  can  be  heard,  juftify  themfelves  jn  open  court,  as  good 
and  fufficient  bail  for  the  above-named  deiisndant.  Dated,  &c. 
To,  &c.  Your's,  &c. 

The  notice  of  juftifying  bail,  fliould  particularly  exprefs 
the  names  of  the  bail. 

A  notice  that  A.  B.  or  two  of  them  will  juftify,  is  bad. 
L^fU  a6, 

Notice  that  three  will  juftify  is  irregular  j  you  may  as  well 
give  notice  of  thrcefcore^  and  fend  plaintiff'  to  enquire  all 
over  London.  %  Blackf  Rep.  1 122.  C,  B.-^AIittr  per  Loft^ 
^52,  in  B.  R, 

The 
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Of  juftifying,  adding,  and  perfefting  Bail. 

The  parifli  of  their  rcfidcncc  has  been  held  too  wide  2 
defignation  j  the  ftreet  ought  to  be  mentioned^  in  the  notice 
of  putting  in  bail.     Loftj  72.  194. 

A  notice  given  in  the  name  of  one  of  the  plaintifis  only, 
where  there  arc yVw/ plaintiffs,  is  bad.     Z^j^,  237 

An  affidavit  pf  ferving  the  notice  of  juuificatio 


location  mud  be 


made. 


^'^ic.D.'&^r' 


J.  S.  clerk  of  L.  M-  of,  &c.  gent,  atjorncy  for  the 
above-named  defendant,  makcth  oath,  that  he  this  deponent 
did,  on  the  —  day  of  November^  inftant,  ferve  a  notice  upon 
Mr.  O.  P.  who  aos  as  attorney  for  the  above-named  platn- 
tifF  in  this  caufe,  as  this  deponent  believes,  purporting  that 
E.  F.  and  G.  H.  the  bail  put  in  above  for  the  faid  defen- 
dant, and  of  whom  the  faid  O.  P.  had  alieady  had  notice, 
would  on  Monday  next  juftify  themfelves  in  open  cmirt,  as 
good  and  fufficient  bail  for  the  above-named  defendant,  by* 
deliver uig  fuch  notice  to  a  clerk  of  the  faid  O.  P. 

Sworn,  &c.  London,  &c. 

In  a  country  caufe  it  is  often  impoflible  to  juftify,  &c. 
within  the  four  days^  therefore  it  is  ufual  to  fend  up  an  affi- 


When  bail  (to  a  fait  by  bill) 
juftify  in  court,  you  get  the 
clerk  of  the  judge,  before  whom 
'bail  was  taken,  to  bring  the 
bail-piece  into  court,  and  pay 
him  2/.  6d, 

If  to  a  fuit  by  original ^  you 
get  the  FilaTur  to  attend,  give 
the  bail-piece  to  the  mailer: 
and  having  an  affidavit  of  the 
fenrice  of  notice  of  juftifying, 
and  the  bail  ready,  move  to 
juftify. 

li  bail  juftify  at  a  judge's 
chambers,  you  pay  in  term  i  s* 
in  vacation  zu  each  perfon. 


In  this  court  you  get  the 
Filazer,  or  his  deputy,  to  at- 
tend, with  the  bail  book  or 
bail-piece;  and  then  move  to 
juftify,  aadpayhim  3i«  44/- 


If  bail  juftify  at  a  judge's 
chambers,  you  get  the  Filacer 
to  attend,  pay  3  /•  41/.  and  at 
thcjttdgc*$,  2x. 

davit 
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Of  juftifying,  adding,  and  perfedting  Baijl. 

davit  of  juftification  along  with  the  bail-pieee :  but  if  that  is 
not  done,  application  muft  be  made  for  time  to  juftify. 

For^^^-  5.^-  ^JF.&Af.  and  C.B.  s^.^M.  if 
bail  is  taken  before  a  commifficner^  and  affidavit  made  before 
a  judge,  or  rommiffioncr,  the  fame  fnay  be  read  in  court  for 
a  juftification.  But  in  fuch  cafe,  notice  muft  be  given  that 
fuch  affidavit  will  be  produced  and  read  in  open  court,  as 
and  for  a  fufficient  juftification  of  bail :  and  upon  an  affida- 
vit of  the  fervice  of  fuch  notice  move  as  before. 

The  form  of  the  affidavit  of  juftification,  in  fuch  cafe,  is 
as  follows : 


'""""Jc:  d:  sSL.'"* 


E.  F.  of,  &c.  and  G.  H.  of,  &c.  the  bail  put  in  for  the 
above-named  defendant,  feveraily  maice  oath  and  fay ;  and 
fifft,  this  deponent  £^  F.  for  himfelf  faith,  that  he  is  a  houfc- 
keeper  at  Taunton  aforefaid,  and  is  worth  the  fum  of  fixty 
pounds  over  and  above  what  will  pay  and  fatisfy  all  debts 
and  demands  due  from  him  to  any  perfon  or  perfons  what- 
foever.  And  this  deponent  G.  H.  for  himfelf  faitli  (as 
before^) 

Sworn,  &c.  q  ^ 

An  affidavit  of  juftification  was,  that  they  were  feveraily 
trarth  the  fum  wherein  they  were  bound  by  their  recogni- 
zance, after  all  their  juji  debts  were  paid  and  fatisHed :  and 
it  was  held  infufficient,  not  being  in  common  form ;  the 
word  ;'»^  ought  to  be  omitted.     Barnes^  67- 

If  bail  canfkot,  or  will  not  juftifv,  others  muft  be  procured 
for  that  purpofe  in  their  ftead^  and  then  notice  muft  be  given 
that  ^  J.  K.  of,  &c."  will  be  added  to  the  bail  already  put 
in  for  the  above-named  defendant ;  and  that  the  faid  J.  K. 
and  £.  F.  of  whom  you  have  already  had  notice,  will  oti 
IVtAufday  next,  or  as  foon  after  as  counfel  can  be  heard, 
jufKfy  themfelves  in  court,  as.  good  and  fufficient  bail  fof 
defendant,  &c.— And  then  application  muft  be  made  to  the 
niafter  otflaxer  [as  the  cafe  is]  to  take  the  acknowledgment 
of  the  frefli  bail,  and  proceed  as  before. 

Upon  adding  frefh  bail,  the  former  are  not  difcharged  of 
their  recognisance  (onlefs  they  move  to  be  exonerated,  and 
have  their  name  ftruck  out  of  the  bail-piece)  but  continue 
funeties.     If  diey  move,  a  rule  h  made  to  ftrike  them  out. 

After 
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of  juflifying,  adding,   and  perfecting  BaiI* 

After  juftification  of  bail,  you  draw  up  a  rule  for  their 
allowance,  with  a  copy  of  which  plaintiff's  attorney  muft 
be  fcrvcd,  and  the  rule  itfelf,  as  in  all  cafes  at  the  iamc  time, 
muft  be  (hewn  to  him. 

Wednefday  next,  after day  of in  the  22d   year 

of  the  reign  of  King  George  the  Third. 

A.  B.  7  Upon  read'uig  the  affidavit  of  J.  S.  it  is  ordered,  that 

C,  D.  Jthe  bail  put  in  for  the  defendant,  who  have  this  day 

juftiftcd  themfelves  in   court,   be  allowed,  and  the 

hail-piece  filed  on  the  motion  of . 

By  the  Court. 

Bail  coming  to  juftify,  and  not  being  prefent  at  the  fitting 
of  the  court,  muft  wait  till  its  rifmg.     Lofty  88.  5.  R- 

If  bail  do  not  juftify  at  the  day  given,  and  no  further  day 
is  given,  they  are  out  of  court. 

Bail  cannot  juftify  after  the  rule  upon  the  (heriiF  to  bring 
in  the  body  is  expired. 

If  the  time  for  excepting  is  out,  and  bail  have  not  jufli- 
ficd,  they  cannot  do  it  afterwards ;  but  they  may  prevent  an 
attachmenf  againft  the  fheriff.     Lofty  224. 

In  Eafi.  II  Geo.  3.  C  B.  It  was  agreed  by  the  four 
judges,  affifted  by  the  three  fecondaries,  mat  bail  who  im- 
mediately furroiider  their  principal  need  not  juftify,  notwitfa- 
ftanding  fuch  bail  have  been  excepted  againft ;  but  that  fuch 
exception  ftiould  be  difregarded. 

But  bail  furreptitiouflv  put  in,  are  as  no  bail,  and  can- 
not furrender.     2  Blackf  Rep.  1179- 

Defendant  had  changed  his  attorney  without  leave  of  the 
court,  as  required  by  the  rules,  and  gave  notice  of  juftifying 
bail  by  his  new  attorney.  Et  per  cur.  This  is  irregular,  and 
plaintiff  is  not  bound  to  accept  fuch  notice.  Tr.  19  Geo^  3. 
a  B.     2  BlacJ^f  Rep.  132^. 

Bail  put  in  on  an  attachment  need  not  juftify,  nor  is  twa 
Jays  notice  of  fuch  bail,  requifite.     2  Blackf  Rip.  mo. 

One  who  is  bail  cannot  be  a  witnels  in  the  caufe  for  hi^ 
principal.  Therefore  if  defendant  fliould  have  occafton  to 
examine  one  of  his  bail  as  a  witnefs,  he  muft  make  an  affi- 
davit that  fuch  bail  is  a  material  witnefs  for  him  in  the  canfc, 
and  thereupon  move  thp  court,  that  fuch  bail  may  be  ftruck 
out  of  the  bail-piece,  on  adding  and  juftifying  another  in 
bis  ftead. 

Afo- 


Of  juftifying,  adding,  and  perfedling  Bail. 

A  foreigner  of  credit,  though  he  has  few  efFeSs  in  Eng- 
land, may  juftify  as  bail,  efpecially  if  defendant  is  a  fo- 
reigner. Crijiie  v:  Filleal.  C.  B.  Mich.  20  Geo.  3.  2 
Blackf  Rep.  1323.  '     ,  • 

Mr.  John  Calendar^  z  merchant,  came  to  juftify  bail,  the 
fum  required  was  ooooA  and  he  regularly  juftified  in  that 
fum,  inclufioe  of  his  landed  property  in  yamaica\  and  this  was 
objedled  to.  £/  per  cur^  His  landed  property  in  Jamaica  is 
not  liable  to  the  procefs  of  this  court,  and  therefore  he  muft 
be  reje6ted.     Boddyv.  Leland.     Burr.  Rep.  /^pt.  2526. 

One  GoW  offered  to  j.uftify  bail  for  1600/.  but  it  appear- 
ing, that  though  he  had  a  fortune  iii  Antigua^  yet  he  had  no 
effefts  in  England^  and. had  nine  aftions  againft  him  to  the 
amount  of  3000/.  The  court  fet  him  afide ;  but  declared, 
that  the  merely  having  ho  effefts  in  England^  was  not  of  it- 
felf  a  fufficient  objedtion,  without  auxiliary  circumftances ; 
this  Gobel  having  been  formerly  allowed  as  bail,  on  making 
affidavit  that  he  was  worth  9000/.  in  Antigua.  Smith  v. 
Scandrefty  B.  R.     Mich.  /^Geo.  3     i  Blackf.  Rep.  444. 


Of 


68  Df  ^aflt. 

Of  furrcndcring  in  Difchargc  of  6ail« 

npWO  perfons  at  leaft  rauft  became  bail  for  Ac  defend- 
'*'  ant,  for  the  putting  In  one  bail  is  as  no  ball^  not  even 
fufficient  to  ground  a  furrender  upon,  though  it  be  done 
immediately  ^  and  the  plaintiiF  in  fuch  cafe  may  proceed  en 
the  bail-hndy  notwithftanding  the  furrender,  for  the  defend^ 
ant  cannot  be  furrendered  till  bail  is  compleated.  Barnes 
46.  172.  Pra^*  Reg.  C.  P.  84.  Plow.  69.  Cro.  Eli.  672. 
fl.  31. 

Ijut  Habere  a  defendant,  after  having  obtained  a  judge's 
order  for  time  to  put  in  and  perfedl  baiiy  put  in  bail  and  fur«» 
rendered  himfelf  to  the  Fleets  in  difcharge  of  his  bail,  witk-« 
6ut  previoufly  perfeding  his  bail  by  a  juftiiication,  the 
court  held  it  to  be  regular :  For  before  furrender,  the  de- 
fendant is  delivered  to  his  bail,  and  fuppofed  to  be  in  their 
cuftody.  But  by  the  furrender  the  cuftody  is  altered  and 
die  defendant  is  in  prifon ;  the  worth  and  fubAaifce  of  the 
bail  who  by  the  furrender  are  difcharged,  is  totally  imma- 
terial.    Barnes  58.     2  Barnes  90. 

The  defendant  may  furrender  himfelf,  or  be  furrendered 
by  his  bail  at  any  ftage  of  the  caufe  ;  and  when  he  furren* 
ders  or  is  furrendered  to  the  cuftody  of  die  marjbal  of  the 
King's  Bench^  or  warden  of  the  Fleets  in  difcharge  of  his 
bail ;  under  the  commitment  it  ought  to  be  added  in  what 
ftate'the  caufe  or  caufes  ftand  at  the  time  of  fuch  furrender  ; 
if  before  declaration,  die  fum  fworn  to  on  the  arreft  ^  if  a 
declaration  hath  been  filed  or  delivered,  to  the  fum  (worn 
fhall  be  alfo  added,  *«  declaration  filed"  or  «  delivered,*' 
**  iffue  joined,'*  or  **  interlocutory  judgment  figned,"  as  the 
cafe  is.  If  aiter  final  judgment  in  debt,  '*  the  debt  and 
damages  ;**  in  other  cafes  the  quantum  of  the  damages. 
Eaft.  8  Geo.  3.  jB.  R. 

Sheriff's  bail  cannot  take  defendant  on  a  Sundajy  in  order 
to  furrender.  Broois  v.  IVarren.  Eajl.  19  Geoi  3.  C  P, 
2  Black/.  Rep.  1273.  Even  on  an  efcape  (if  voluntary)  it 
cannot  be  done.     Barnes  73.  . 

If  die  defendant  furrenders  in^ifchafge  of  his  bail,  the 
bail- piece  (hall  be  marked  and  difcharged,  otherWife  the 
plaindfF  may  proceed  againft  the  hUlhtii&m^.  263. 

But  it  feems  noW)  that  a  bail  excepted  to,  who  does  not 
juftify,  may  at  any  time  move  to  have  his  name  ftruck  out 
of  the  bail-piece^  For,  as  he  was  excepted  againft,  he 
might  reafonably  conclude  that  he  was  no  longer  to  be  con-* 
fidered  as  bail,     i  ff^lf.  337* 


m  TBaih  ^9 

Of  furrendering  in  Difchargc  of  Bail. 

If  a  bankrupt  obtains  his  certificate  pending  the  a£tion,  or 
before  his  hail  are  fixed,  they  ftiall  be  difchdrged :  But  if  they 
are  fixed  before  his  certificate  h  obtained^  they  iremain  liable. 
Burr.  4  pt.  244. 

An  imprefled  man  in  dullody  of  the  Savoyj  w^s  brought 
up  by  his  bail,  in  order  to  be  lurrendered  by  them  in  their 
difcharge,  and  wiis  firft  Coiiiniitted  to  tHe  marjhaly  with 
orders  to  deliver  him  injlanter  to  the  kefeper  of  the  Savoy^i 
and  an  exonefeU/f  was  bntered.     Burr,  4  pt.  339*. 

fiail  may  feize  a  bankrupt  while  Under  examination^  or 
going  to  a  court  of  juflice. 

When  bail  above  are  excepted  agaiiift  an<l  cannot  juflifir 
themfelves,  they  are  confidered  as  no  bail,  and  therefor^ 
cannot  render  die  defendant  to  prifon ;  bUt  other  frefh  bail 
may  be  put  in,  and  before  any  exception  taken  they  may 
render  him  to  prifon  in  difchargc  of  thcinfelvesi  Regi  Eajih 
10  Geo^  3,  C  5. 

Bail  cannot  furrender  their  principal  befoi-e  the  return  <)f 
the  writ>^ecaufe  non  eft  inventus  may  be  returned,  alnd  theh 
the  bail  goes  for  nothing  \  and  if  a  cepi  is  returned,  defendant 
at  the  return  is  fuppofed  to  be  in  the  cuftody  of  the  c6Urt^ 
and  then^  if  bailed,  to  be  ddivered  to  hi^  bail ;  and  there 
cannot  be  a  furrender  till  after  that  time. 

fiail  furrendered  the  principal  before  a  judge,  ana  reddidit 
fe  was  entered  in  his  book  •  but  no  notice  was  given  to  the 
plaintifF's  attorney  to  difchargc  the  tail-piece^  and  it  was  held 
good. 

yf.  fued  Bi  in  three  a£tions^  and  he  put  iri  three  bails ; 
plaintiff  recovered  in  all,  defendant  rendered  himfelf,  and 
one  of  the  bails  entered  an  exonerctur  oh  the  bail^piecei  the 
teft  did  not.  Et  per  cur*  The  fehderirig  is  a  difciharge  in 
poJ/7  to. a] J  but  not  complete  and  aftual  as  to  all,  iiW exofi^ 
entered  on  all.     tViUiams  v.  fVilliams.     Salk.  g8* 

Bail  may  furrender  their  principal  in  difchargc  b(  them^ 
felves  without  perfefting  at  any  time  before  the  iherifF  is 
ruled,  but  not  after,  if  the)fc  have  been  excepted  tot  Bat  if 
thev  have  been  excepted  to,  thert  they  muft  juftify^  find  the 
bail  muft  be  perfedfed  before  furrender. 

Bail  was  put  in^  and  an  exception  taken  therefo.  Defendant 
within  the  time  for  perfedling  bail  gave  notice  to  add  and 
juflify  in  court,  but  inftead  thereof  did  fo  at  a  judge's 
chamber,  and  was  furrendered  to  the  Fleet  \  which  was  held 
infuEicient,  the  bail  not  being  perfedkd,  ^nd  the  rule  to 
Vol.  I.  N  fccw 
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fliew  caufc  why  proceedings  on  the  bail-bond  fhould  not  be 
flayed,  was  difchargcd  upon  Waring  counfel,     Barnes  67. 

B'ailTued  in  debt  on  a  recogmzanc^e  in  B.  R.  has  eight 
days  after  the  return  of  procefs  to  furrender  ifefcndant.  7r. 
X  Anne.    .  »     • 

In  C,  B.  on  or  before  the  reCufn  6f  the  {)rocefs.  Adjch. 
1654. — and  where  the  bail  moved  to  ft^y  prbceedings  againft 
them  in  an'affion  of  debt  on  the  recogniz'artCe,  the  writ  not 
having  been  ferved  four  days  before  the  return,  the  court  on 
fliclving  caufe  made  the  rule  abfolute,     i^arnes  62. 

And  being  fued  by y^/.//7.  he  rtiay  be  furrenSered  at  any 
^iine  before  the  return  of  the  fcire  facias^  if  returned  fc'ire 
ficiy  or  'of  the  alias  fcire  facias  if  the  firft  be  feturned  nihil, 
j&\i%  fee  title  Scire  facias  againft  bail,  in  Vol.  2. 

4*  has  a  judgment  obtained  againft  him,  atid  he  renders 
himtelf  before  the  return  of  the  capias^  tut  never  gives  the 
plaintiff  notice  of  his  furrender,  nor  gets  the  bail-piece  dif- 
chargcd ;  the  plaintiff  proceeds  to  judgment  againft  the 
bail  upoii  2l  fcire  facias  \  and  the  court  would  not  relieve 
'them  uix)n  motion,  becaufe  no  exoHerefiir  was  entered,  and 
)3l  fcire  facias  ireturned  j  but  put  them  to  their  audita  querela. 
'LyiU'y,  Manucafi.  Galklly,     Salk.  lOl. 

Defendant  furrcridered  in  difchafge  of  his  bail,  Ac  laft 
day  of  laft  ferm  (being  the  quarto  die  ftfl  of  the  return  of 
the  aftionof  debt  upon'the  recognizance)  at  a  judge's  cham- 
1>crs  after  the  rifing  of  flie  court.  The  Pitdzer  made  a  ge- 
neral entry  of  the. furrender  upon  record  as  done  in  court. 
^7^he  plaintiff  moVcd  that  the  roll  might  be  'taken  off  the 
file,* and  a  rule  to  fliew  caufe  was  made,  which  afterwards 
was  made  abfolute  ;  the  furrender  not  being  fedente  curia  was 
top.  late.     Mafon  v.  Bruce.     Barnes  66. 

Motion  to  ftay  proceedings  in  an  aftion  on  the  recogni- 

zanecj  the '/»r/;7a/>^/ having  been  furrendered  to  the  Fleet,  Ttrtd 

aftei^wards  charged  in  execution  tiiere  by  plaintiff.     Ot^it- 

cd,  that  the  defendant  had  pleaded,  ana  plaintiff  demurred, 

^^nd  that  defcndant'^s  proper  method  was  to  amend  his  plea. 

"ffuttTie*  court  held,  that  plaintift"  could  not  proceed  againft 

.the  bailafter  charging  the  principal  in  execution*.     Defend- 

•  ant  Qiould  have  moved  fooner,  and  not  pleaded. — ^Procccd- 
'  ings  ftayed  on  payment  of  cofts.     Barnes  66. 

'     'fhc  principal  was  rendered  in  due  tiitie,  and  notice  giVen 

*  the  plaintiff's  attorney.  Reddidit  fe  was  fiiarked  in  the 
.  judge's  took,  and  fighcd  by  the  judge :  'Bat'i^?^  not  marked 

or  ngned  on  the  bail-piece,  which  was  on  hai,  corp,  and  had 

beerr 
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been  ddivercd  by  <he  judgfe's  clerk  to  plaintifPs  attorney  to 
be  filed ;  who  did  not  file  it,  but  proceeded  to  judgntent 
for  want  of  a  rtddidit  Je  being  entered  on  the  bail-piece« 
On  motion  to  fet  afidc  the  judgment  againft  the  bail,  that 
the  baiJ^ece  might  be  filed,  and  the  reddidit  ft  entered 
ajgrccflble  to  the  fadt,  the  court  held  the  practice  of  plain- 
tiiPs  attorney  in  taking  away  the  bail-piece  unwarrantable^ 
and  fet  afide  the  judgment  with  cofts  (defendant  having  done 
every  thing  in  his  power  to  make  the  render  cfFe<£^ual.)  De- 
fendant confenting  to  bring  no  aftion,  and  ordered  the  bail- 
picoc  to  be  filed  and  reddidit  fe  entered.  Knight  v.  JVintir^ 
Bail.     Bamei  68. 

The  reddidit  fe  on  the  bail-piece5^  is  only  an  efcrol,  or 
warrant  to  the  Filacer  to  enter  the  furrender  on  record* 
And  where  the  entry  on  the  bail-piece  was  obtained  by  fraud 
and  impofftion,  and  no  furrender  on  record,  the  court  held 
the  fiirrender  ineffedlual)  and  ordered  the  reddidk  fe  t4>  be 
ftruck  outi     Barnes  70. 

Notf^-*^  a  prifoner  being  o\ki  on  bail  ceme  and  fufrehder 
himfelf,  entering /-ed^^dit  fe  in  difcharge  of  his  bail  in  die 
judge's  beok^  and  th^  plamtiff's  attorney  except  him  in  ex-> 
ecution,  -and  fill  a  c^mmittitur^  and  the  prifoner  efcape,  the 
mafftal  is  not  chargeable  without  notice^  either  by  ferving 
him  with  a  rule,  or  entering  a  ammiititur  alfo  in  his  book^ 
without  proving  the  party  adUally  in  prifon*     Salk*  172. 

The  6ourt  ordered  the  true  time  of  defendant's  furrender 
to  be  entered  by  the  Filazer^  in  order  that  it  might  appear 
wbedier  the  furrender  was  made  before  or  after  the  rifing  ^ 
the  court*     Sarms  69. 

Iltt(band  and  wife  wefe  arretted  for  the  wife's  debt  duni 
fik.  Ball  were  fmt  In  for  both,  and  both  rendered  to  the  FUit 
in  difcharge ;  motion  to  difcharge  the  wife  detaified  oh 
w^^f  procefei  not  in  execution :  If  the  wife  had  been  ar- 
refted  before  the  hufband,  (he  niuft  have  been  d|ftharged  art 
a  common  appearance;  after  the  hufband  is  ^rrefltd,  ibe 
xannot  be  tok«n  into  ctiftody  again.  Rl*le  abfolute  to  dif- 
charge "the  wife  by  fufeijedeas^  on  entering  a  cofnmon  ap- 
pearance.    Letwferdy.  Gardiner  and  wife*     Bifrnes  96- 

Rul^  made  abibltlte  (on  affidavit  6f  fervic^  and  no  caufe 
fliewn)  for  leave  to  enter  an  exmieretur  on  the  recognizanee 
of  bail ;  defendant  pending  the  action,  having  become  a 
bankrupt^  and  obtained  his  certificate.     Barnes  104. 

Note — This*had  been  done  in  B,  R.  and  i«  a  prac^iee  in- 
troduced to  difcharge  the  bail  in  a  fummary  way,  without 
N  a  putting 


72  fl)t  IBaiL 

Of  furrendering  in  Difcharge  of  Bail. 

putting  them  to  the  trouble  and  charge  of  furrendering  the 
principal,  as  formerly;  though  by  thepankrupt  ^&^  5  Geo.  a. 
power  is  given  to  a  judge,  to  order  the  bankrupt  after  fuch 
furrcnder  to  be  difcharged. 

The  bail- piece  was  loft,  on  which  the  bail  moved  that  a 
new  bail-piece  might  be  filed,  in  order  that  he  might  furrender 
the  principal  [who  had  been  adually  in  cuftody  of  the  bail 
fpr  fome  days]  which  he  could  not  do  for  want  of  a  bail- 
,  piece  J  and  tho'  the  plaintiff  refufed  to  confent,  yet  the  court 
gave  leave  to  put  in  bail  de  nov.o^  on  hearing  the  whole 
matter ;  which  was  done  \  and  then  the  bail  furrendered. 
Barnes  108- 

If  a  defendant  renders  himfelf,  or  is  furrendered  by  his 
bail  in  difcharge  of  themfelyes  ;  the  method  is  for  his  at- 
torney to  produce  him  and  the  habeas  corpus  or  bail,  on 
'  which  ever  the  furrender  may  be,  either  in  court  [if  fitting] 
or  before  z  judge  at  his  chamoers* 

If  at  chambers,  the  judge's  clerk  will  make  out  the  com- 
mittitur,  and  deliver  him  to  the  cuAody  of  the  tipftaiF,  to  be 
conveyed  to  the  King*s  Bench  or  Fleet  Prifon. 

Under  the  eommitiitur  it  ought  to  be  added  at  what  ftate 
the  caufe  ftands  at  the  time  of  fuch  furrender  made. 

The  reddidit  fe^  or  writ  of  habeas  corpus  with  the  return, 
muft  remain  widi  the  fecoulary  if  he  vras  furrendered  in 
court,  or  judge's  clerk  if  furrendered  before  a  judge,  to  be 
filed ;  and  a  coj^y  or  note  twJy  of  fuch  furrender  or  return 
of  the  writ  of  habeas  corpus^  under  the  hand  of  fuch  judge 
^r  fecondary,  (hall  be  delivered  to  the  marjhal  or  warden  at 
the  time  of  committing  fuch  perfon  to  his  cuftody. 

Notice  of  the  furrender  muft  be  given  to  die  plaintiff's 
attorney  without  delay,  and  affidavit  made  thereof  before 
the  bail  can  be  difcharged. 

After  the  notice  given  and  affidavit  thereof  made  [and  an 
entry  of  the  furrender  made  if  in  B.  R.  in  the  marjhars 
book  kept  in  the  King^s  Bench  office]  a  certificate  muft  be 
.  got  from  the  prifon-keeper  that  the  defendant  is  in  his  cuf- 
.  tody,  and  the  bail-piece  from  the  judge's  chambers,  [if  the 
furrender  was  made  there]  properly  marked ;  on  producing 
'■  pf  which,  together  with  the  affidavit  of  the  fervice  of  the 
notice  on  the  plaintiff's  attorney,   to  the  tnajier  of  B.  R» 
,  oxfilazer  of  C.  B,  an  exoneretur  will  be  marked  on  the  bail- 
piece.    For  till  that  is  done,  the  bail  continue  liable  3  after 
.  which  tht  fame  muft  be  filed. 
:  ,  .  In 


Of  furrcndering  in  Difcharge  of  B  a  i  L  • 

In  Eafttr  term  plaintiiF  brought  his  a<3ion  in  C,  B.  againflt 
defendant  on  a  recognizance  of  bail ;  but  it  appearing  that 
defendant  was- an  attorney  of  B.  -ft.  jJaintifF  was  forced  ta 
defift.  In  OSiober  following  defendant  furrendered  his  prin- 
cipal ;  and  on  the  firft  day  of  Michaelmas  term  plaintiff  filed 
a  bill  in  B.  R*  on  which  defendant  moved  to  ftay  proceed* 
ings,  as  having  rendered  the  principal  before  adion  brought : 
The  queftion  was.  If  the  proceedings  in  C.  B.  were  to  be 
regarded  ?  For  if  they  were,  the  render  would  be  too  late. 
And  the  court  held  the  render  good,  it  being  before  the  re- 
turn of  the  procefs  in  this  fuit,  and  it  was  the  plaintiff's  fault 
not  to  begin  right  at  firft.  Hoare  v.  Aftngayy  one^  ^c* 
Stra.  915. 

Rule  was  obtained  by  defendant  to  mew  caufe  why  plain- 
tiff fhould  not  ftrike  out  the  exception  againft  the  bail,  in 
order  that  defendant  might  render  himfelf  in  their  difchargc  ; 
defendant  infixing,  that  as  plaintiff  l\ad  not  marked  this  de- 
claration to  be  delivered  de  bene  ejfe^  he  had  accepted  the  bail  ; 
but  it  appearing,  that  by  a  judge's  order,  ten  days  time  had 
been  given  defendant  to  perfedt  bail,  plaintiff  to  declare, 
without  prejudice,  defendant  to  rejoin  gratis ^  and  to  take  no- 
tice of  trial  for  the  lafl  fitting :  In  confequence  of  which 
order,  iflTue  was  joined,  the  caufe  entered,  made  a  rcmanetj 
and  tried  at  the  fitting  after  that  term,  when  plaintiff  ob-. 
tained  a  verdi£^,  the  rule  was  difcharged.  Defendant  fhould 
have  perfe£led  his  bail  in  time  (which  he  has  not  done)  and 
then  might  have  rendered  if  he  had  thought  fit.  Mayo  v. 
Weaver,     Barnes  1 05. 
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THE  plamtifF  hfts  his  eld^irron,  either  ta  accept  la  af- 
fignment  of  the  bail-bond  from  the  fherif,  or  proceed 
i^gamft  the  fcerifF  by  amercements.   * 

Before  a  plaintiff  takes  an  affignment  of  the  bail-bond 
froTifi  the  iherifF  [purfuant  to  the  4Sf  5  Anne^  c.  i6,  /  20.} 
he  fhou)d  be  fatisAed  that  the  (ureties  talcen  by  die  fheri^ 
are  able  to  aiirwer  his  debt ;  for  by  accep<;ii>g  an  alti^oAent 
^e  admits  the  fufBciency  of  the  fureties,  and  therefore  can 
never  refoft  back  to  the  (herifF,  who  was  obliged  to  take  a 
baU'bond.  Nor  can  ho,  if  the  fame  fureties  bectxaie  bail  td  tb« 
iftiftion,  except  againft  them  in  the  couft  pfKin^s  Bihch^  tho' 
he  may  in  the  Cmmsn  PUm^  Arid  for  the  £ime  reafon,  if  the 
fureties  to  the  fherifF  are  put  in  as  bail  to  the  a&ion^  and 
p!aintiflF  excepts  againft  them,  his  takiiH;  an  affignment  of 
the  bail^hmd  1^11  be  a  waiver  of  hie  exception,  Salk,  ^9. 

By  the  ftatute  of  Anne  above-mentioned,  the  (hcriff  is 
bound  at  the  requeft  and  coil  of  the  plaintiff  or  his  attomer, 
to  afilgn  him  the  bail-bond  by  indorfmg  the  lame,  and  attelt- 
ing  it  under  his  hand  and  feal  in  the  prefence  of  two  or 
more  credible  witnefles,  without  ftamp,  provided  it  be 
ftamped  before  a£lion  is  brought  thereon :  And  if  the  fecu- 
rity  be  forfeited,  the  plaintiff  after  affignment,  may  bring 
an  aSion  thereupon  in  his  own  name :  And  the  court  may, 
by  rule,  give  fuch  relief  to  the  plaintiff  and  defendant  in 
the  original  a<Sion,  and  to  the  bail,  upon  the  fecurity,  as  is 
agreeable  to  juftice,  and  fuch  rule  of  court  (hall  have  the 
nature  of  a  defeazancc. 

If  bail  is  not  duly  put  in  above,  or  if  excepted  againft  they 
do  not  juftify  in  the  time  limited  by  the  rules  of  the  court  as 
before,  and  the  plaintiff  would  obtain  the  bail-bond  from 
the  (heriif,  he  ftiould  apply  in  the  following  manner : 

If  in  MiddUfex^.  apply  to  the  undcr-iheriff  at  his  office  in 
Tooke* S'Courty  Curfitor-Street ;  or  if  in  London^  to  the  fecon- 
dary  of  the  Compter  where  the  bail-bond  was  taken  \  or  if 
in  the  country^  to  the  under-fheriff,  who  is  bound  to  indorfe 
an  affignment  thereon,  and  deliver  it  to  the  plaintiff  on  his 
attorney  applying*. 

After  affignment  of  the  bond,  get  it  ftamped  at  the  Stamf^ 
effrce  wjth  a  double  fixpenny  ftamp,  and  then  fue  out  wnts 
againft  the  principal  and  bail,  and  proceed  therein  as  in 
other  a£lions« 


•  In  Middle/ex  you  pay  5/.  for  the  afligam^nt;  Jn  other  coun- 
ties they  differ;  b^t  not  n  uch, 

If 
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Four  days   cxclufive  after 
tlic  return  of  the  writ  in  B.  R. 


If:  the  arrqft  were  in  London  or  MicLUeJcxy  ,^.^  bail-bqnd 
cannot  be  put  in  fuit  till 

Four  days  excluTive;of  the 
appearance  day  of  the  return 
of  the  writ  oil  whicfi  the 
batUhond,  was  takeii  in  C  B, 
and  vide  2  Blackf,  Rep,  1609. 

In  C  S.  ei^kt  days  ei^clii- 
five  of  the  appearance  day  of 
the  return  of  the  prbcefe,  sliia 
all  proceedings  to  the  con- 
trary thereof  (hall  tic  fct*afi& 
widi  cofts.  fttt.  9  jffim.*'  '•'" 


If  the  arrell  be  iii  any  other 
city  or  county,  till  Jix  days 
cxclufive  after  the  return  of 
the  writ  in  B.  R. 

A  Latitat  was  returnable 
on  JVednefday^  and  upon  de- 
bate it  was  held,  that  the 
hall-bond  could  not  be  aiRgn- 
ed  until  after  Monday,  For 
the  four  days  are  to  be  one 
inclufive^  and  the  other  exclih- 
five  \  and  where  ^^ fourth  day 
is  Sunday^  the  party  has  aft 
the  next  day  to  put  in  baiU 
Bullock  V.  Lincoln*  2  Stra, 
914.   ibid.  782. 

An  under-fheriflP  may  aiHgn  a  bail-bond^,  but  an  under^ 
Jbzrijfs  clerk  cannot.  Str.  60.  10  Mod,  288. 

Sheriff  or  under-flieriflF  may  affign  the  bail-bond  out*of 
his  county,  and  the  adkion  may  be  brought  where  the  aflign- 
ment  was  made.  2  Str,  727.  Ld,  Raym,  1455.  Fort,  ^66. 

And  note,  in  an  a£tion  on  a  bail-bond  the  arreft  is  not 
traverfablc.  Stra,  444.  643. 

Alfo  an  adion  on  a  bail-bond  muft  be  brought  in  the  court 
where  the  bail  was  given.  4  Burr,  1923.  3  Wilf,  348. 
2  Blackf,  Rep,  838.  Barnes  92.  and  the  venue  m  the  adtion 
laid  in  that  county  in  which  tne  bond  was  taken  or  the  afSgn- 
ment  made. 

The  adion  muft  be  brought  in  the  fame  court,  even  tho' 
Ac  bail  be  an  attorney  of  another  court.  For,  per  cur,  by 
entering  into  a  bail-bond,  the  defendant  has  waived  his  pri- 
vilege whether  fued  jointly  or  feverally.  Barnes  117. 

In  an  a£Hon  on  a  bail-bond  the  defendants  are  not  to  be 
held  to  fpecial  bail,  for  that  would  be  bail  ad  infinitum ;  fo 
you  proceed  thereon  by  fcrvice  of  copies  of  procels. 


N 
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After  an  exception  to  bail  put  in  before  a  judge,  defen^t 
dant  added  bail^  but  did  not  juilify  in  court  purfuant  to  tho 
rule  for  per&d||ig  bail  in  frnr  4ajs.  Plaintiff  proceeded  on 
the  bail-ton4  without  excepting  againft  the  bail,  apd  belfi 
regular,  ^flrifes  74, 

If  a  plaintiff  has  accepted  an  affignment  (^  the  bail-bond^ 
the  court  wont  grant  him  a  rule  upon  the  {h(;riff  to  return  the 
writ.  Lor4  Brooke  v.  Stone,  i  Wilf.  2^3. 

Whc^n  a  plaintiff  is  oqt  of  court,  andhas  deferted  his  cauie 
by  not  declaring  in  due  time,  viz.  before  the  cffoigu-day  of 
the  third  term  inclufive,  he  cannot  take  an  alignment  of  the 
bail-bond;  and  if  he  does,  the  proceedings,  on  motion,  wilt 
be  ftajrcd.  Sfarrirtv  v.  Nayhr  and  others  •  t  Blackf.  Re^.  8761 


% 
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T  F  by  ncgleft  defendant  has  fuffered  plaintiff  to  take  aa 
•*'  affignment  of  the  bail-bond,  and  would  wlfh  to  ftay  the 
proceedings  thcrepn,  he  muft  firft  juftify  his  bail  as  before 
dirc<5lcd,  then  move  the  court  on  an  affidavit  of  the  fedh,  or 
take  out  a  fummons  to  Ihew  caufe  vi^hjr  proceedings  fhould 
not  beftaved ;  which,  if  the  court  orders,  it  will  be  upon  terms 
vix.  upon  defendant's  confcnting  to  pay  the  cofts  incurred  by 
the  bail-bond  being  affigncd,  receiving  a  declaration  in  the 
original  a£Hoh,  pleading  iffuably,  and  taking  fhort  notice  of 
trial. 

But  if  the  plaintiff  has  loft  a  term,  the  court  will  require 
that  the  bail  confent  that  Judgment  be  entered  againft  them  on 
the  bailrbond  for  plaintiff's  fecurity.  However,  if  the  delay  is 
through  plaintiff's  own  negted,  it  is  otherwife. 

As  where  defendant  di^d  before  judgment  could  be  obtain;- 
cd  againft  him  in  the  original  a£lion,  the  court  will  ftay  pro^ 
ceedings  on  bail-bond.  Barnes  99.  But  if  defendant  lives  fo 
long  after  die  arrejlj  that  if  he  had  put  in  bail  in  time,  the 
plaintiff  could  have  obtained  judgment  and  execution  againft 
him,  the  court  will  not  ftay  proceedings  on  the  bail-bond. 

A  motion  muft  be  made  to  ftay  proceedings  on  the  baiU 
bond,  and  previous  to  it,  notice  thereof  muft  be  given  to 
plaintiff's  attorney,  and  an  affidavit  of  the  fads,  and  alfo  of 
the  fervice  annexed  ta  the  copy  thereof,  to  ground  fucii 
motion  • 

After  bail-bond  forfeited,  if  the  court  of  favour  ftay  pro- 
ceedings thereon,  defendant  cannot  afterwards  plead  in  abate- 
ment  to  the  original  aftion,  but  muft  plead  in  chief.  SaU. 
519- 

An  affignment  of  the  bail-bond  may  be  fet  afide,  on  putting 
in  and  peffe6ting  bail  by  motion ;  but  it  will  be  lefs  expence  to 
dp  it  by  fummons  before  a  judge,  unlefs  plaintiff  is  irregular 
in  taking  the  affignment ;  and  then  a  motion  will  be  proper, 
hccaufe  the  court  will  fubjcS  defendant  to 'the  cofl^  in- 
curred. 

After  plaintiff  had  been  delayed  of  a  trial,  defendant  jufti- 
fied  bail,  and  obtained  a  judge's  order  to  ftay  proceedings  on 
the  bail-bond,  upon  payment  of  cofts,  &c.  and  tonfenting 
thatthe  bail-bond  fliould  ftand  as  plaintiff's  fecurity.  Plain- 
tiff recovered  judgment  in  the  adiion,  and  then  renewed  his 
proceedings,  and  declared  on  the  bail-bond*  The  bail  then 
pleaded  comperuit  ad  dieni^  which  on  motion  the  court  ordered 
to  be  fet  afide,  and  gave  plaintiff  leave  to  enter  judgment  on 
the  ball-bond  immediately,  but  ordered  a  ftay  of  execution 

for 
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fer  a  ivetk/ .  It  is  aI.M«ys  intended,  and  ought  ta  be  b  ex- 

prcrictf,  diat.juidgm/?nt  be.  given  pa  the  bail-bond,  a^dexer 
cuiioa  only  ftayed.  Barfies  85- 

On  application  for  a  rule  to  ftay.p]:pceedtngs  on  hail-bond, 
the  afiidavit  was,  ^^  (hat  de^end^m  in  the  cauie  had  been 
;irrefted»  admitted  to  bail,  and  this  bail-bond  entered  into ; 
after  which,  and  before  the  return  o(  the  writ,  he  had  fiir- 
Tenderod  himffelf  to  the  (her iff."  Thi$  very  ftate  of  fa£b  in  the 
affidavit  for.fuppor.t  of  the  rule;  was  fixe  wed  as  a  reafon  for 
difcharging  it.  And  per  Lord  Mansfield^  it  is  a  fett(ed  pointy 
dat  nothing  can  bea'p^ffo^m^nce  of  t^e  condition  e|F  a  bail- 
bond,  hut  putting  in  ^<ff/,  ^A  the  ruk  to  Oiew  cafiie  was  dif* 
ch^ged  witk  ccrfta^.  Burr,.  4 pu  2683. 

In  C.  B.  de&odftol  put  in  t(>e  fame  bail  before  a  judgp  in 
due  time,  as  wer^  b^l  to  $h^  9^%f\S\  plaintiff  excepted  to 
thnp,  and  ipx  Mr^tot  of  addition  and  jufti^catton^  took  an 
ailignment  of  the  b^-bond>  and  proceeded  ther^eo^.  De- 
fendant rooMed.  tp  ft^  pFpce^ings  diereon^  alledging,  that 
pbintiff  by  takisg  an:9fisnineiu:  of  tl^  bail-bond,  had  ad- 
mitted the  bail  to  be  gopd.  But  th^  conrt  refufed  tp  ii^y  pro- 
ifeedingB,  plaintiff  [by  reg«  6  Oeo-  2.]  i^  ^^^  court  beiiig  at 
liher^toexGfptagaip^^e  hail^^bove,  although  tlve  fame  as 
was  taken  by  the  &tf  iff.  S^rm.  ^S.-'r-^ut  note  in  B.  R.  it  is 
•cudbcrwife,  fpnif  blkU.4€^T<'bec9mg^a^,abpve,  you  marmot  ex* 
cept  to  them. 

Proceedings  on  bftil-bojpd^  were  ffayedfor  wsnt  of  notice 
ef  esxeptiofi  to'tbeiwl  putinb^fQrea.ju(^e,  being  ^iven  in 
.writing  to  dcfcnchknt's  ^torney.  An  e^cpption  bad  been  en- 
tered in  the  filaxer'i  book,  and  verbal  notice  thereof  given 
"to  dcfeod^at,'  which  the  Court  hqjd  to  be  i^u^ckot^  as  it 
ought  to  have  bee^n  givon  in  wrififa^  to  defeni^t's  attpmejr* 

,  Defendaht  moved  for  tt^  dofs  time  to.  put  in  baU,  ^ nd^h^t 
Qpoa  putting  iR  good  bail,. paying  cofts,  pleading  the  general 
iflue,  and  taking  notice  of  trial  within  term,  proce^ings 
Dkig^t  be  ^]i6d.  *  Oa  fbewing-  ca^e  the  rule  ^iji^majeab- 
:fi>]ute,  it  appearing  t^  {slaintiff  b^  fued  out  a  te/iatum 
attachment  offrivikgg  from  MiddUfix  into  Ycrl^iriy  and  bail 
laos  taken  a$  ia  a  country  caufe,  and  filed  witji  liiQpazir  of 
YorkOibre,  [inikad  of  being  liled  with  the  prothonotary]  axvl 
in  cinder  to  give  defendant  time  to  rediify  the  mistake,  the 
rule  was  made.  Barxfs  63* 

Motion 
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Motion  to  fctafiJe  proceedings  on  bail-bond  afligned,  and. 
put  in  fiiit  OSI.  31,*  returnablo  trds  Mich,  and  being  a  coun- 
try caule  defendant  had^/^/>'^  ch^ys  [it  being  in  C,  B.]  after 
die  appearance  day  cxcluiive,  to  put  in  bail,  and  baO-bond 
could  not  be  put  in  fuit  till  N'iiv.  i.  For  plaintiff"  it  was 
infilled,  that  the  bail-bond  might  be  adigned,  though  not  put 
ill  fuit,  at  any  time.  But  psr  cur,  there  is  no  occafioii  to 
decide  that,  a:i  here  tlie  bail-bond  is  adigncd  too  early.  The 
capias  Oil  the  bail-bond  appears  to  befued  out  Otl,  31.  The 
proceeding3  fet  afide.  Bames  77. 

InC.  B.  rule  to  fliew  caufe  why  proceedings  on  bail-bond 
fliould  not  be  fct  afidc.  Bail  above  was  put  in,  and  being 
excepted  againft  in  vacation,,  the  bail  Juftified  at  a  judge's 
chambers  j  but  plainiift  being  diflatisned  therewith,  notice 
was  given  to  juliify  on  firft  day  of  term,  but  they  were  not 
juftihed  till  Ocl.  28,  [accurding  to  the  holding  af  Mich,  term] 
and  in  the  interim  the  bail-bond  was  put  in  fuit.  The  court 
made  a  queftion.  Whether  in  fuch  cafe,  defendant  has  the  firft 
clay  of  the  term  only,  or  ^^firjl  four  daysj  to  juftify  in  court ; 
but  the  praflice  app^^aring  unlettled,  that  point  was  not  deter- 
mined. However,  as  the  juftification  was  not  within  tkefirji 
f'iurdiiysy  the  bail-bond  was  held  to  be  regularly  put  in  fuit, 
butproceediugs  were  ftayed  qx\  payment  of  cofts.  Barnes  79, 
.  The  writ  was  returnable  in  Afich,  term.  Bail  was  taken 
before  a  commifiioner,  notice  thereof  given,  and  the  bail- 
piece  was  tranfmitted  to  defendant's  agent ;  be  incautiouQy 
filed  it  with  the  Filazer^v/ho  2ls  incautioufly  received  It  witli- 
out  being  allowed  by  a  judge.  Plaintiff  laid  fay  till  Eafter 
term,  and  then  put  the  bond  in  fuit.  The  court  ordered  the 
Ftlazir  to  attend  a  judge  for  bis  allgcatur^  gave  plaintiffleavc 
^except  againfl:  thl^  bail^  and  ftayed  proceedings  onthcbaiU 
bond.  Awl  it  being  urged  that  plaintiff  had  loft  a  trial,  the 
court  (aid  it  was  through  his  pwn  laches.  Barnes  503. 

The  ce^ias  in  the  original  a£lion  was  returnable  firft  re- 
turn of  Hilary,  Defendant  obtained  time  to  perfefl  bail  till 
tb€  laft  day  of  ^at  terip,  taking  notice  of  trjal  for  the  fit- 
^ia|  after.  Bail  not  being  perfefted,  the  bond  was  aligned, 
ana  put  in  fuit.     Defendant  died  8th  of  April,  whereupon 


*  Note,  Some  of  thefe  cafes  are  according  to  the  then  holding 
of  term ;  but  as  the  holding  of  Mich,  term  has  been  altered  fince, 
though  thcfc  cafes  can  never  happen  again,  yet  the  prafticc  may 
be  8lcane4  from  them, 
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the  bail  applied  to  ftay  proceedings,  the  defendant  having 
died  before  judgment  could  be  obtained  againft  him.  But 
the  rule  was  difcharged,  the  court  faying,  plaintiff  had  been 
delayed,  as  he  might  have  tried  his  a£lion  after  Hilary ;  and 
by  flat.  17  Car.  2.  might  have  entered  his  judgment  therein 
after  defendant's  death.     Barnes^  112. 

The  original  aftion  was  in  Mick,  term^  and  for  want  of 
bail,  the  bond  was  affigned  in  February.  After  which  de- 
fendant died,  and  bail  moved  to  ftay  proceedings,  plaintiff 
not  having  got  judgment  on  the  bond  before  defendant's 
death.  On  hearmg  counfel,  the  ci|iirt  ordered  proceedings 
.  to  be  ftayed  on  payment  of  cofts  5  being  of  opinion,  that 
the  matter  was  never  carried  further  than  the  bail-bond 
ftanding  as  a  fecurity  for  what  ftiould  be  recovered  on  the 
original  trial,  and  that  the  fuit  would  have  been  at  an  end. 
The  plaintiff  might  have  proceeded  more  fpeedily,  and  if 
inconvenience  happens  to  him,  it  is  his  own  laches.  Barnes^ 
61,  62. 

In  B.  R.  the  writ  was  returnable  in  Eajler  term^  bail-bond 
taken,  and  no  proceedings  thereon  till  O^lober  24,  when  the 
bond  was  affigned,  and  fpecial  bail  put  in  the  next  day. 
It  was  infifted,  that  plaintiff  ought  to  have,  delivered  a  de- 
claration de  bene  ejfe^  and  thereby  quickened  defendant; 
But  the  court  held  he  was  not  bound  fo  to  do,  and  that  de- 
fendant was  in  the  firft  fault,  whereby  plaintiff  loft  a  trial, 
fo  defendant  was  forced  to  confent  to  let  the  bail-bond  ftand 
as  a  fecurity.     Stra^  1262. 

In  C.  B^  bail  being  juftified  in  court,  defendant  moved, 
after  the  laft  fitting  within  term,  to  ftay  proceedings  on  bail- 
bond  on  payment  of  cofts.  Plaintiff  infifted^  that  the  ac- 
tion being  m  Middlefexy  he  had  been  delayed  a  trial,  and 
that  the  bond  ought  to  ftand  as  a  fecurity :  but  it  appearing, 
that  no  declaration  de  bene  effe  had  been  delivered  in  the  ori- 
ginal |i6lion,  plaintiff  had  delayed  himfelf,  and  the  rule  >\as 
made  abfolute.     Barnes^  84. 

In  G,  B.  defendant  being  arretted  in  an  siftion  for  fees^ 
entered  into  *^  bail-bond,  with  fureties,  which  for  vant  of 
bail  was  affigned,  and  adions  brought  thereon,  yrherein 
plaintiff  declared.*  Defendant  pleaded  non  eft  faSiuniy  and 
after  verdiS,  defendant  moved  for  leave  to  file  bail  in  the  ori- 
ginal adlion,  on  payment  of  cofts,  and  confenting  that 
plaintiff  mi^ht  have  judgment  on  the  bail-bond  to  ftand  9s 
a  fecurity  for  what  plaintiff  fliould  recover ;  and  produced 
an  affidavit,  that  he  never,  in  his  own/eparajte  capacity,  em- 
ployed 
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ployed  plaiiitifF  as  his  attorney,  and  that  he  had  a  good  de^ 
fence. .  Whereupon  the  rule  was  made  abfolute.  «■  Barnes^  74. 
A.  brought  an  a£tion  againil  B.  foon  after  which  B.  be- 
came bankrupt y  and  obtained  his  certificate,  allowed  and 
confirmed.  Notwithftanding  which,  the  bail-bond  was  fome 
time  after  put  in  fuit,  in  (herifPs  name,  againft  one  of  thcr 
bail,  and  on  his  application  proceedings  were  flayed, 
Barnes  J  lOjJ. 

Rule  to  mew  caufe  why  proceedings  (hould  not  be  flayed 
with  cofts,  defendant  having  furrendered  to  the  Fleet  in  dif- 
charge  of  his  bail,  before  the  bail-bond  was  put  in  fuit. 
Objected  by  plaintiff,  that  the  furrender  being  after  the  ex- 
ception againft  the  bail  was  irregular,  and  void  for  want  of 
a  previous  juftification.  Objedtion  overruled,  and  the  rule 
made  abfolute  with  cofts.     Barnes,  117. 

Defendant  was  furrendered  to  the  King^s  Bench  inflead  of 
the  Fleety  by  niiftake.  He  was*  afterwards  furrendered 
righdy,  and  the  bail  moved  to  flay  proceedings  on  the  bond. 
Rule  to  fliew  caufe ;  which  was  difcharged  afterwards,  as 
plaintiff  had  been  delayed  of  a  trial.     Barnes,  64. 

In  debt  on  bail-bona,  defendant  moVed  to  ftay  proceed-^ 
ings,  having  paid  his  principal's  debt,  and  his  own  cofts,  all 
but  forty  fliiUings,  which  he  had  tendered.  But  the  court 
of  C.  B.  on  confidering  precedents,  held,  that  die  cofts  of 
the  adion  againft  tlie  principal,  and  the  other  bail,  muft  alfo 
be  paid  before  proceedings  could  ftay.     2  Black/.  Rep.  8r6. 

Note,  When  the  bail-bond  is  ordered  to  ftand  as  fecurity 
for  plaintiff's  demand,  it  ought  to  be  expreffed,  that  judg- 
ment thereon,  but  execution  only  flayed  until,  &c. 
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T  F  after  an  arreft  bail  is  not  put  in  in  time,  and  plaintiff 
-■■  diflikes  the  bail  taken  by  the  flierifF,  or  if  the  fureties  bc- 
lov/  become  bail  above,  (having,  in  the  latter  cafe,  entered 
an  exception  in  the  judge's  book,  or  tlie  filazcr's,  as  the  cafe 
is)  plaintiff 's  .attorney  may  take  out  a  rule  for  the  flierifF  to 
return  the  writ. 

But  if  plaintiff  has  taken  an  affignment  of  the  bail-bond, 
the  court  will  not  give  him  a  rule  upon  the  flieriff  to  return 
the  writ,     i  fFilf,  223. 

This  rule  in  B.  R.  is  ^four  days  rule,  in  C.  B*  a  fix  days 
rule  ;  a  copy  of  which  muft  be  fcrvcd  on  the  under ^Jhenjf* * 

If  the  (heriff  returns  a  ceti^  or  ncglefls  to  make  any  re- 
turn, you  take  out  a  fecond  rule  for  him  to  bring  in  the 
body,  (which,  as  the  {heriff  admitted  him  to  bail,  he  cannot 
comply  with)  the  intent  of  which  is  to  caufe  good  bail  to 
be  put  in  above ;  and  if  that  is  done,  the  flieriff  will  be  in 
no  danger  of  an  attachment. 

At  the  expiration  of  this  fecond  rule,  if  the  bail. already 
put  in  do  not  juftify,  or  if  others  are  not, put  in  above  who 
juftify,  you  move  the  court  upon  an  affidavit  for  an  attach^ 
ment  againfl  the  flieriff.  On  which  the  rule  for  the  attach^ 
ment  will  be  made  abfolute. 

But  whore  afpuial  iailiffhzs  been  nominated  by  plaintiff,* 
or  his  agent,  the  fheriff  is  not  bound  to  return  the  writ ; 
and  fhould  the  ufual  peremptory  rule  be  made  againfl  the 
flieriff. in  iuch  cafe  to  return  the  writ,  the  court,  on  mo-* 
tion,  will  difcharge  it.  Hamilton  v.  DalzUli  C.  B.  Tr.  14 
Geo.  3.    2  Black/,  Rep.  052. 

An  attachment  againft  the  fheriff,  for  not  bringing  in  the 
body  in  B.  R.  mufl  not  be  moved  for  till  exception  hath  been 
made  to  the  bail.     Loftj  159. 


•  All  rules  upon  fheriffs  Ihould  be  ferved  on  the  under-Jheriff^ 
though  the  rules  fhould  be  as  againft  the  ftierifF— for  on  motion 
for  an  attachment  againft  the  ftieriiF,  for  not  returning  a  writ, 
upon  an  affidavit  of  fervice  of  the  rule  on  the  itnder-Jheriff,  Per 
Cur.  Be  it  foj  the  attachtncnt  muft  be  againft  the  iherifF,  and 
the  fervice  is  proper  on  the  under-Jheriff,  Barnes,  30.  And 
where  an  under-Jheriff  fliut  himfelf  up,  and  could  hot  be  perfo- 
nally  ferved  with  a  rule  to  returfi  a  capias,  a  rule  was  ordered, 
that  leaving  a  copy  at  his  houfe  ihould  be  good  fervice* 
Barnes,  35. 

Where 


Of  proceeding  againft   the  Sheriff,    to  caufe 
GOOD  Bail  ^o  be  put  in. 

Where  a  'flieriff  is  ruled  to  bring  in  the  bo3y  in  C.  B.  he 
muft  put  in  and  petfe^  bai/j  tho'  die  fame  are  not  excepted 
to.  Poole  y.  Peatey  Ecifl,  18  Geo.  3.  C.  B.  2  Black/.  Rep. 
1 206. 

Rule  for  IherifF  to  bring  in  the  body  injtx  days  [in  C.  B.] 
which  the  IherifF  did  not,  plaintiff  moved  for  an  attachment^ 
and  had  a  rule  to  ftiew  caufe.  The  ftierifF  fhewed  for  caufe^ 
that  bail  was  put  in  and  juftified.  But  it  appearing  that  they 
had  not  juftified  before  plaintiff  applied  for  the  attachment^ 
the  court  ordered,  that  on  payment  of  cofts  the  rule  fliould 
be  difcharged.     Barnes^  80. 

Morion  to  difcharge  proceedings  againft  the  fterifF  upon 
circumft^nces,  viz.  the  hail  to  the  iherifF  was  good  when 
defendant  was  arrefted  4th  Au^ujl^  and  the  Ihcriff  was  ob- 
liged to  take  bail  under  the  ftatute  of  Henry  the  fixih :  but 
the  bail  fince  Were  become  infufficient,  denied:  but  the 
court  Enlarged  the  ^x  day  rule  to  bring  in  the  body  three 
tJays  further.     Barnes,  180. 

Defendatit  was  arretted  laft  term,  but  no  bail-bemd  taken. 
The  flieriff  being  calldd  upon  returned  a  cepiy  and  being 
ferved  with  a  peremptory  rule  to  bring  in  the  body,  bail  was 
perfbfted  in  court,  and  the  rule  to  bring  in  the  body  dif- 
charged ;  but  the  (herifF  was  ordered  to  pay  the  cofts  of  the 
application,  as  the  rime  for  bringing  in  the  oody  was  expired, 
and  the  plaintiff  ertritled  to  move  for  an  attachment. 
Barnesy  08. 

Defenoant  put  in  ball  before  a  judge,  plaintiff  gave  no- 
tice of  cxceprion,  but  did  not  enter  the  exception  on  the 
ball-piece;  and  for  want  of  a  juftification  In  court,  ferved  the 
fhcriff  with  a  peremptory  rule  to. bring  in' the  body  in ^y 
days  :  for  Want  whereof,  plaintiff  moved  'for  an  attachmerit 
againft  him.  The  court  held,  that  an  cxc^priOn  in  writing 
on  the  bail-piece,  andnorice  thereof  to  the  defendant *s  attor- 
ney, arc  both  neceffary.  And  that  for  want  of  the  former, 
the  bail  [who  had  ftood  more  than  20  days  without  exception 
entered]  was  become  abfohite,  and  ordered  proceedings 
againft  the  fheriff  to  be  ftayed.  Barnes,  102. 

Plainriff  ferved  the  late  iheriff  with  a  peremptory  rule  to 
bring  in  the  body, in  fix  days:  whereupon  defendant  put  in 
bail,  jaftified  de  bene  ejc  before  a  judge,  and  for  want  of  an 
exceprionttZ/VA/w  twenty  /^^Tyj,  the'bail  becanie  abfolute.  Plain- 
tiff infJfted,  'that  though  no  cxceprion  was  taken,  the  bail 
ought  to  be  perfected  by  a  juftification  in  court  [whicli  is 
2  bringing 
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bringing  in  the  body]  within  thc^  ii/yj  limited  by  the  rulc« 
But  the  court  held  otherwife,  and  difcharged  the  rule  for  an 
attachment,  Barnes  I02* 

A  rule  was  made  in  C.  6.  for  an  attachment  againft  the 
iherifF,  for  not  returning  a  cattas\  whereupon  die  iheriff 
caufed  bail  to  be  put  in,  and  juftified  in  court,  and  moved  to 
difcharge  the  rule  for  an  attachment  on  payment  of  cofts. 
Rule  to  (hew  caufe,  which  was  afterwards  difcharged,  it  ap« 
pearing  that  the  parties  had  been  before  a  judge,  who  bad 
made  an  order  by  confent,  that  proceedings  fhould  be  ftayed 
on  payment  of  debt  and  cofts  to  be  taxed,  and  that  plaintiff 
had  been  delayed  two  terms :.  and  the  counfel  for  the  fberifF 
refufmg  to  confent  to  go  before  the  protfaonotary,  on  the  foot 
of  the  judge's  order,  the  court  were  of  opinion,  that  the  rule 
for  the  attachment  ought  to  (land*  Barnes  %i. 

Queftion  was,  Whedier  aruleto  bring  in  defendant's  body 
after  cepi  returned,  ought  to  be  difcharged  or  not?  it  being 
fuggefted  on  behalf  of  the  (herifFthat  defendant  was  in  cuftody^ 
axid  had  remained  in  gaol  ever  fmce  the  arreft :  but  the  fadl 

?>peared  otherwife ;  defendant  had  been  fufFered  to  e(cape« 
er  Cur.  Had  the  (heriiF  ihewn  defendant  to  be  in  a<5tual 
cuftody,  the  rule  oueht  to  be  ctifcharged  ;  but  as  there  is  an 
efcape,  the  rule  ihomd  be  obeyed,  oSierviafe  an  attachment 
mult  be  granted. — ^But  by  conifent,  the  debt  and  cofh  were  to 
be  paid  in  a  month,  witn  five  pounds  for  the  cofls  of  the 
motions.  Barnes  32. 

Rule  for  an  attachment  againfl  the  bailiff  of  a  liberty,  for 
not  returning  a  mandate  made  by  the  fherifF,  purfuant  to  a 
peremptory  rule  to  return  the  £ime  in  fix  days^  without  an/ 
return  to  a  mandavi  hallivo^  antecedent  to  the  peremt>tory  rule, 
on  an  affidavit  of  fcarching  the  iherifF's  office  af^r  the  ex« 
piration  of  the^  days^^  and  that  the  mandate  was  not  return- 
ed— ^all  the  oflicers  prefent  reporting  it  to  be  the  practice  of 
C.  B.  Barnes  35. 

An  attachment  ifTued  againfl  the  high^balliff'  of  Wejimin* 
Jier  for  not  bringing  W.'s  body  into  court,  purfuant  to  a 
peremptory  rule ;  and  having  been  examined  upon  interro-' 
gatories,  it  was  referred  to  the  Prothonotary  as  ufual,  to  cica- 
mine  whether  he  had  cleared  himfelf  of  the  contempt  or  not. 
The  Prothonotary  reported  fpecially,  and  the  faft  appeared, 
*'  that  W.  being  confined  ih,riie  Gatehoufe  for  a  criminal  mat- 
ter, was  by  leave  of  the  judge  charged  with  a  bailable  adion 
by  a  capias  ad  refp,  direocd  to  the  fberiff  of  Mddte/exj  who 

made 
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made  a  mandate  to  the  high-bailijfj  who  charged  W.  there^ 
with  in  cuftody,  which .  W.  afterwards  efcaped  from  the 
G<$teh$ufe^  which  is  the  prifon  for  the  liberty  of  Weftminjlery 
and  to  which  the  high-bailiff  is  obliged  to  carry  his  prifoners 
within  twenty-four  hours  after  arreft. — That  the  high- 
bailiff  and  keeper  of  the  Gatehoufe  are  appointed  by,  and  hold 
their  places  under,  the  Dean  and  Chapter  of  Weftminfter,  and 
both  give  fecurity  to  them,  but  the  keeper  gives  no  fecurity 
to  the  high-bailiff." — On  this  report  the  court  were  of  opi- 
nion, that  the  high-bailifF  had  cleared  .himfelf  of  the  con- 
tempt, and  ordered  the  attachment  to  be  difcharged;  the 
high-bailifF  having  done  every  thing  in  his  power  to  (ecure 
the  prifoner,  and  ought  not  to  be  criminally  punifhed^^ 
refpondeat  fuperior  extends  to  civil  cafes  onlv.  I'he  profecutor 
may  bring  his  a£^ion  for  the  efcape.  The  King  v.  Lever 
high^bailtff'  of  JVeftminfter*     Barnes  34. 

At  the  expiration  of  the  peremptory  rule  to  bring  in  the 
body,  when  you  move  for  an  attachment^  there  mult  be  an 
affidavit  to  ground  the  motion  on,  to  the  following  efFe6l : 


C  A.  B.  plaintiff, 


In  Between  "s  and 

t  C.  D.  defendant. 

E.  F.  of,  &c.  gentleman,  maketh  oath.  That  he  this  de- 
ponent did,  on  the  day  of  laft,  ferve  the 
rule  to  return  the  biU  of  Middlefex^  [latitaty  capias^  or  what- 
ever writ  it  was]  iffued  in  this  caule  hereunto  annexed,  by 
delivering  a  true  copy  thereof  to  G.  H,  who  afts  as  and  for 
thefheriffof  the  county  of  ^/Viy&/2'jf,  and  at  the  fame  time 
Qiewed  him  the  faid  annexed  rule :  And  this  deponent  further 
faith,  That  on  the  day  of  lafl,  he  this  depo- 
nent fearched  at  the  King*s  Bench  Office^  with  the  proper  offi- 
cer there,  for  the  return  of  the  faid  bill  of  Middle/ex  in  the  faid 
nile  mentioned,  and  thereupon  found  that  the  fame  was  not 
returned  and  filed.  And  this  deponent  further  faith.  That  on 
the  day  of  inllant,  he  this  deponent  in  like 
mauuier  as  aforefaid,  ferved  the  faid  G.  H.  with  the  rule  to 
bring  in  the  body  of  the  faid  defendant  in  this  caufe,  alfo  here- 
unto annexed,  by  delivering  a  true  copy  thereof  to  the  faid 
G\  H.  and  at  the  fame  time  fhewed  him  the  faid  original 
^c:  And  this  deponent  further  faith,  he  hath  duly  fearched 
Ae  feveral^/fiW  bail-booh  of  the  Right  Honourable  the  Lord 
Chief  Juftice,  and  the  other  three  Judges  of  this  honourable 

Vol.  I.  O  court. 
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court,  and  thereupon  fiE>und  that  no  ffiecial  bail' was  fut  ill)  or 
l^ad  juftified  themfelves  m  this  caufe* 

Sivorrty  ^c.  '  E.  F. 

If  m  C.  B.  ad\apt  your  aiSdavi%  to  the  pra<%ce  oldic  eourt^ 
in  regard  to  putting  in  bail  with  thcjfArafr,  i«c. 

Having  made  this  motion^  draw  up  a  rule  foi  v^aiiachm^tt^ 
tvnth  the  citrk  of  the  rules,  if  m  B.  R.  \ot  fscondary  if  in  C, 
JB.]  for  which  you  pay  59.  then  take  the  faipe  to  the  Growth 
Office  in  the  Tetnpte^  where  the  attachment  is  mad^  out,  di- 
re Aed  to  the  coroner  of  the  county ^  (m  which  attadhiiiejii>  it 
paid  i^s.  4d.  then  carry  the  aHai:hment  to  the  Copones^  w^c 
fnake^  but  a  warrant  thereon,,  and  attaches  the  fhepiC  Qi% 
return  of  the  attachment  you  call  upon  the  C^oner,  wtu>  wilt 
pay  over  the  money,^  charging  about?  a  ^wiW^  for  his  fe^s. 

If  the  Coroner  dibes  not  return  an  attachrmn^  of  coateaifC 
againft  the  flierifF,  the  way  to  compe)  a  return  is  to  nmve  for 
an  attachment  againft  die  Coroner^  dip©<Sled  to  l^lvLWf^s^ 

The  Coroner  o^MiMeftx  not  having  peturAect^A^Mir^i^iTMfff 
of  contempt  againft  the  (hsr iiF,  ^  coum  gmnte4  ^  perewft. 
tory  rule  (in  thcfirft  inftance)  for  an  attachment  againft  the 
Coroner^  directed  to  Elizorr^  purfuant  to  the  precedent  of 
Jndrcws  v.  Sharps  Tr.  13  Geo.  3.  The  King  v,  Pcckham  and 
qarie,  2  Blackf.  Rep.  121 8'. 

This  motion  and  application  for  an  attachment  is  propel^ 
when  the  fame  Ihcriff  is  in  office  whoreturned^a  e&pi-  coi^t  to 
the  writ,  and  docs  not  bring  in  the  body  purfuaitttolhis  Mtlirn^ 
that  is,  by  putting  in  good  bail  above.  £»u6  if  thefti^iff  wha 
returned  cepi  is  gone  out  of  ofSce,  inftead'of  iiiovingfer  an 
attnchmenti  you  move  for  a  diJIHng^is^  by  which  the  Corsaer 
will  diftrain  him.  And  if  fuch  writs  of  di/lrin^ap  iflke,  the 
court,  on  motion,  v/iil  direcb  the  ^ejtobafol^  and  that 
the  plaintiff  be  paid  his  cofb  out  of  the  money  levied  thwel^y* 
For  it;  was. held  in  B.  R,  in  the  cafe  o^Makanv.  Pibijkm;^ 
Burr,  Rep.  ^pt.  2726.  that  the  third- claufe-ofthe^  10  ^&#* 
3.  r*  50,  relates  tpali  writ*  of  di/lringas  fti  general,  an*  ift 
not  confined  to  fuch  as  concern  privileget  ofperrUammi  onlj^ 

In  the  feme  cafe  of  Rtthan  v.  Pitfiftowr  th«  oouKt  on  a 
d:/htnras,z^iTi^  tho  fheriflr,  on  motion^  orihirod-lito  lAiM-tt^ 
be  fold,  and  the  cofbincurred  by  the  fiiult  of  the  Ikenil^  to^be 
taxed,  and  paid  to  the  plaintiff  out  of  the  mon^  aril^  th«i«^ 
by^  and  the  refidue  to  be  retained  in  order  t^  aiftfM(6>  tho  ovMrfr 
of  the  fuit, 
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An  4^imhfmni  beiot  $  crimhuJ  phfsctdimi  imift  be  made 
f«(m<||iVW  %t  a  g^m^  return^  tbough  the  origiiial  proceft 
if^M^  d^  <iertiitn.  As  if  the  iherifF  returns  a  lyfcue  on 
fs^%  bf  Aitf  #r  AftfAff)  tiul  pbifitiflr  jMroceeds  againft  the 
rf{^4tf  6y  ith^ciimnii  fnc^  utHnimHa  muft  be  suae  returh-" 
^l«3tsipribndl^turA.  Vide  i  J#m«  624.  Sedvidejvnfju^x; 

Note,  In  all  cafes  rules  for  aii  dtt^hmfit  ve«|Bire  pcrfonal 
itF^%  «blri  db  mi  VUf  iv^nti  404. 
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:  i^UMMONSES  and  orders  may  be  taken  out  both  hj 
*^-  plaintiff  ztiA  defendant  for  various  purpofes,  from  the  be- 
ginning to  die  end  of  a  fuit;  and  a  great  deal  of  bufinefs  is 
tran^£bd  at  the  chambers  of  the  refpe&ive  judges,-  by  means 
o^diefe  fummonfes  and  orders. — ^Inthis  {dace  we  {hall  fpeak 
more  particularly  of  fummonfes  and  orders,  for  time  to  put  fff, 
)add.tOy  ptrfe£t  andjuftify  bail 

^A  fummons  may  be. taken  out  before  any  judge  of  the 
court  wherein  the  a£bion  is  brought,  for  which  i  s.  is  paid, 
and  the  fame  fum  is  paid  for  every  reverfal,  whether  in  term 
or  vacation. 

When  a  judge  makes  an  order  for  time  to  put  in^  add  tOy 
perfect  or  juftifi  bail^  or  for  time  to  pleady  &V.  it  is  ufually 
made  on  terms,  fuch  as,  pleading  ijffuablyy  rejoining  gratis^ 
taking  Jhort  notice  of  trials  or  inquiry  (if  neceflary)  within 
term. 

But  a  judge  will  not  hold  defendant  to  all  thefe  conditions 
on  granting  thtfirft  order,  unlefs  the  ftate  of  the  caufe  re- 
quires it,  or  the  party  fummoned  ought  to  fubmit  to  them. 

When  a  defendant  in  a  town  caufe  applicsyir  time  to  put  in^ 
add  tOy  perfeSt  and  jufiify  bailj  or  to  pleady  a  judge  will  not 
grant  any  order  for  fo  doing,  but  upon  condition,  that  his 
attorney  undertakes  to  plead  an  iffuable  plea. 

If  a  fummons  be  for  common  inftead  of  fpecial  bail,  no  or- 
der will  be  made,  unlefs  the  application  be  fupported  by  an 
affidavit  of  &6is. 

Where  a  defendant  is  held  to  fpecsal  bail  upon  a  defe^ve 
affidavit,  he  may  have  a  fummons  to  (hew  caufe  why  common 
bail  fhould  not  be  accepted. 

If  a  defendant  be  detained  in  cuftody  after  having  per- 
feAed  his  bail,  he  may  procure  his  enlargement  before  a 
judge  upon  fervice  of  three  fummonfes. 

If  a  fummons  be  returnable  before  the  time  for  putting  in 
baily  pleadings  Vc.  be  out,  or  before  an  order  be  expired^ 
the  profeffion  and  praftifers  generally  confider  it  as  a  ftay  of 
proceedings,  till  there  hath  been  an  attendance  thereon  be- 
fore a  judge. — ^But  if  die  fummons  be  not  returnable  till  after 
the  time,  wherein  the  party  hath  a  right  to  proceed,  it  is  no 
flay,  being  then  confidered  as  a  trick  to  impofe  on  the  judge, 
the  court,  or  the  opponent. 

True  and  examined  copies  of  all  fummonfes  mufl  be 
fervid  on  the  adverfe  parties,  their  attornies,  or  agents  i  and 

in 
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in  cafe  the  difobedience  of  the  order  to  be  obtained  thereon- 
incurs  a  C9ntempt,  the  party  himfelf  muft  he  ferved  perfonalfy. 

If  the  fummons  is  for  any  matter  ^ich  the  fuitors  of  thjet 
court  are  bound  to  obey,  the  non-attendance  of  the  attorney, 
or  the  non-compliance  of  his  client,  will  fubje£l  ^em  (the 
judge's  order  being  firft  made  a  rule  of  court;  to  an  attach-^ 
mnt  of  contempt.  - 

Wherever  the  party  difobeys  a  judge's  order,  and  the  party 
ifriio  applied  for  it  would  wiih  to  enforce  it  by  attacb/nent^ 
he  muft  previoufly  move  to  make  the  judge's  order  a  rule 
of  court,,  and  then  move  for  an  attacbtnent ;  which  the  court 
will,  in  fotne  cafes,  grant  in  the.  firft  inftance :  but  generally 
a  rule  is  firft  granted,  to  ihew  caufe  why  an  attachment 
fhould  not  iflue  againft  the  party. 

To  Qbtain  an  order  ex  parte  from  a  judge,  t}ie  fuqimoner 
muft  wait  a.t  the  judge's  chambers  an  hpuri  and  in  caf^ 
neither  the  party  fummoned,  nor  his  attorney  or  agent  at* 
tci}4s,  on  being  regularly  ferved  with  three  fnmmor^es,  and 
affidavit  made  of  having  fo  done,  the  jiidge  will  mai^^  an 
erder  for  the  purpofe  applied  for,  and  fet  out  in  the  fummons  : 
which  affidavit  may  be  to  the  following  effed : 


'  A.  B.  plaintiff. 
In  Between -{  and 

defendant. 


CA.B. 

i-{  ai 

tC.D. 


E.  F.  of,  &c.  clerk  to  G.  H.  attorney  for  the  [party  who 
took  out  the  fummons]  maketh  oath,  that  he  this  deponent 
on  the  22,  23,  and  24^1  days  of  April  this  inftant,  did  ferve 
the  three  feveral  fummonfes  hereunto  annexed,  by  ♦  deliver- 
ing true  copies  thereof  unto  Mr,  J.  K.  who  a£b  as  attorney 
or  agent  for  [the  party  in  the  caufe  who  is  fummoned]  as 
this  deponent  hath  been  informed  and  believes,  and  at  th^ 
fame  time  (hewing  him  the  faid  fummonfes :  and  this  depo- 
nent further  faith,  that  on  the  faid  feveral  days  and  times 
herein,  and  in  the  faid  fummonfes  refpe£Uvely  mentioned, 
he  diis  deponent  did  accordingly  duly  attend  thereon,  but 


•  If  the  matter  need  not  perfinal  fcrvicp  fay,  by  leaving  true 
copies  thereof  at  the  houfc  of  Mr.  J.  K.  fituate  in,  &c.  with 
a  peribn  there,  who  informed  this  deponent  he  was  clerk  or 
fer^aivt  (as  the  cafe  is)  to  the  faid  Mr.  J.  Kt 

O  3  A« 


add  to»  petfe^aftd)i^ftifyBAjt;.»  ^t^. 

A$t  €he  ftU  Mr.  J,  K,  or  hk  ^ent,  6r  Mf  ^ffllA  o^ 
either  pf  tl^ir  )c»eha^.  ofi  any  of  m  ftrd  tt#M  Aivefd  A^y* 
dr  times  ad  Ifefe&id)  oA  not  ^itttM  0ifenion« 

8wari^2  &c.  S*  F. 

Such  ^davit  muft  be  engroflad  op  a  zi.  m4  6^*  ^^M^ 
jkftt  £viH>rn  before  6f)e  tf  thejtttges  [ufMify  tkat  jll4g«l  be- 
ftra  iirtiMi  kbe  fomitoMs  was  defieiidbigl'^ymi  pif  m  «Mh 
#rtlar  ai.  (befidtti'  tbe  teA)  wKich  ««ft  be  WWtl  in  tM 
fkpt  maftiter  as  ^e  fitmrnMite, 

Niti^  The  vaUditj  <)f  a  jurige^^  IHr<ir  ^M  b»  tmpMialiM 
but  tw6  waya^^thef  by  a(»peatiiig  ^  ^  Cdilit  lb  4e  i) 
afide,  or  if  made  \n  vacati^fi,  by  ^ff^hfi^  ^  ftiet«lilili|| 
Ittrm,  tb  kt  $ii4t  iht  (Ir^ceediligs  that  havt  baell  tall  iliidev 
jt.^Atid  if  any  Me  dlfc4)eys  a  judga'a  Ardaf^  and  fkib  ^anff 
yAio  apflHed  fbr  it  vM>uld  #ifli  t6  anfero^  it  t^y  Mte^MiMi 
^  nuiA  bfeti^y  mpve  tp  fludps  tbe  Jiadge-'a  mdi|  si  >i^ 


WilM 


When  to  be  cklivered  or  filed,  &c. 

WHEW  defendant  has  apjieared  to  the  adfion  and 
filed  bail,  .or  if  he  was  not  arrtfted  and  plaiittift" 
b«8  filtd  bail  for  him,  according  to  the  ftatute  la.ctf  Geo.  X. 
c.  29.  plaintiff  is  to  declare  *  againft  him,  or  recite  at  large 
his  caufe  of  complaint. 

The  fJalhtiff  muft  declare  T^e  plaintiffhas  two  terms 

before  the  end  of  the  term  to  declare  in  after  bail  is  com- 

aftfer  which  the  writ  was  re-  pleat.  Pr^/?.  Reg,  121.  The 

tuf  Atblt    [except  he    has   a  vacation  after  the  fecond  t^rm 

rule  for  time  to  d^lare]  for  is    within  the   time,    unleft 

defendant  is  not  bound  to  ac-  plaiintiif  is  called  upon  (ooner 

ccpt  a  declaration  afterwards,  by  rule. — But  if  he  is  called 

Prd^.  B.  R.   132^  133. — A  upon  fooner  by  rule,  he  muft 

declaration  was  filed  on  the  declare  before  the  end  of  the 

laft  diy  of  the  fecond  ierm^  fecond  term ;  but  defendant 

feiJit  n6tit:e  thereof  not  given  cannot  fign  a  non  pros^   till 

till  juft  before  the  ejiign  day  ruk  given  to  declare  and  de- 

fcf  the   third  term.      6urr.  niand  of  declaration  made  in 

Rep.  s^pt.  1452.  writing. 
f 

A  declaration  cannot  be  delivered  in  chief  before  appear- 
Srtcie,  but  only  de  bene  ejfe.^  If  plaihtlfF  appears  for  defend- 
ant, fiich  appearance  ihuft  bfe  entered  before  declaration  is 
delivered,  unlefs  plaintiff  delivers  the  declaration  de  bene  ejfe 
— of  if  the  declaration  is  left  in  th^  ofEce  before  appeat^hce, 
and  not  marked  de  bene  ejfe^  it  is  bad. 

A  declaration  cannot  be  delivered'  argainft  one  of  two  de- 
fendartts  till  botli  appear,  or  oAe  appears  and  the  other  is  out* 
hived.  Knight'^.  Parkery  and  others^  C.  B,  Eafi.  11  Oco. 
J.     2  Btac^.  Rep.  759. 

A  Latitat  was  againft  two>  returnable  in  Mtch.  term  \  otii 
appbaWd,  slrid  plaintiff  filed  a  declaratVori  againft  him,  and 
took  out  an  alias  capiasy  returnable  in  Hilary  term^  againft* 
the  other  defendant,  on  which  he  appeared ;  and  then  plsdn- 


*  The  copy  of  the  declaration  to  be  delivered  to  dcfendaiit's 
attohxfcy  or  agent,  muft  be  engrofTed  on  a  treble  penny  fiamp 
])aperj  for  which  plaintifPs  attorney  is  entitled  to  change  4/, 
per  fheet,  reckoning  72  wordi  to  a  ine'ct,  whith  defendant's  at- 
n>rriey  c5n  delivery  rtluft'  pay  for  bcfides  the  ftamps,  and  9d,  for 
fiUftg  hii  Warrtmt  of  attorney. 

O  4  '  .lifT 
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When  to  be  delivered  or  filed,  Qfr. 

tijF  filed  a  new  declaration,  as  againft  both,  of  Michaelmas 
term,'  TYicJirJi  was  held  to  be  void,  and  the y^fo;i^/ wrong 
dated,  i  Tyilf,  242.  But  the  court  refufed  to  ftay  pro^ 
ceedings,  for  the  plaintiff  might  amend. 

A  copy  of  the  declaration  muft  be  delivered  to  defendant*$ 
attorney,  if  he  is  known,  and  not  to  himfelf :  or  if  a  country  at- 
torney is  concerned,  then  it  ought  to  be  delivered  tp  the  agent 
in  town.  But  if  defendant  accepts  a  declaration  in  the  coun- 
try, and  there  has  been  proceedings  upon  it,  and  judgment 
be  figned  for  want  of  a  plea,  the  court  will  not  fet  it  afide  \ 
becaufe,  by  accepting  the  declaration,  defendant  has  agreed 
to  fuch  method  of  proceeding. 

A  copy  of  a  declaration  ought  to  be  delivered  before  nine 
in  the  evening. 

If  defendant's  attorpey  refufes  to  pay  for  the  copy,  it 
may  be  left  in  the  office — and  plaintiff,  may  proceed  by 
giving  a  rule  to  plead  and  demanding  a  plea  5  and  for  want 
pf  It  iign  judgment  j  but  he  muft  not  receive  a  plea,  till  the 
copy  of  the  declaration  is  paid  for. 

A  copy  of  the  declaration  may  be  left  in  the  office,  if  the 
place  of  abode  of  defendant's  attorney  is  not  known :  but 
fuch  copy  is  only  well  delivered  from  the  time  of  the  notice 
thereof  given. 

If  bail  is  filed  by  the  plaintiff,  the  declaration  muft  be 
filed  in  the  office  of  the  court  [in  the  King\  Bench  or  Pra- 
thonotaries]  and  notice  thereof  given  to  defendant,  by  deli- 
vering or  leaving  for  him,  at  his  laft  or  ufual  place  of  abode, 
a  notice  in  writing,  fignifying  the  nature  of  the  a6tion,  at 
whofe  fuit  profecuted,  and  the  time  allowed  by  the  rules  of 
the  court  for  pleading  thereto;  and  unlefs  he  plead  in  that 
time,  judgment  will  be  entered  by  default,  without  further 
cabling  fol*  plea.     Tr.   1  Geo.  2-  B.  R,     Afich.  i  Geo*  2? 

q.B, 

•  Tfic  fprm  of  the  nptice  in  fuch  cafe  is  to  the  following 
pffcft:    *  '  . 

In  .1.  ^  A.  B.  (naming  as  in  the  declaration)  againft 

C.  D.  (naming  him  as  fued.) 

Take  notice,  that  I  haye  this  d^y  left  in  the  office  [of  the 
clerk  of  the  declarations  in  the  King*s  Bench^  in  the  Inner 
T'ernple,  London  ;  op  in  the  Prothonotaries  office  of  the  Common 
Pleas^  in  the  Inner  TempUy  London^]  a  copy  of  the  declara- 
(100^  as  of  laft  Trinity  term^  againft  you,  at  the  fuit  of  the 

fai4 
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faid  A.  B.  in  an  adion  of  j  »  i  [fpecifying  the  nature 
of  the  a&ion]  in  which  faid  declaration  the  plaintiff  had 
laid  his  dainages  to  .i.  y  and  that  unlefs  you  plead  to 

^c  (aid  declaration  within  the  firft^i/r  or  eight  days  [as  the 
cafe  is]  of  next  Michaelmas  /^rm, judgment  will  be  entered 
againft  you  by  def^ultr 

J.   M.    attorney   for  the 
To  C.  D.  defendant  in  the    plaintiff. 
above  cayfoe  .  Dated  this  day  of 

in  the  year,  &c. 

This  notice  muft  fpccify  the  aftion,  whether  in  trefpafs, 
trefpafs  on  the  cafe  upon  promifes,  trefpafs  on  the  cafe  for 
[fpecifying  the  Tort'\  debt,  covenant,  &c.  otherwife  it  is  ir- 
regular.—r  A  notice  that  a  declaration  in  an  a^ion  on  the  cafi 
vras  left,  without  further  defcription,  was  infufficient:  be- 
caufe  th^  intent  of  the  rule  is,  that  defendant  (bould  know 
for  what  he  i?  fued  i  and  anions  upon  contra£f$y  or  for  torts^ 
are  widely  different.     Barnes  299, 

If  the  adion  is  againft  two  or  more,  notice  thereof  fhould 
be' given  to  all  the  defendants,  otherwife 'tis  irregular,  and 
die  court  on  motion  will  ftay  proceedings*     Barnes  293. 

In  C.  B.  if  the  plaintiff  appears  for  defendant,  he  may 
proceed  without  taking  notice 'of  any  attorney  defendant 
may  have  employed,  though  the  defendant  has  given  plain*^ 
titt  notice  of  him.  Barnes  lyj. — But  plaintiff  muft  give 
notice,  though  the  defendant  himfelf  be  an  attprney.  Pradf^ 
Reg.  128. 

In  B.  R.  the  delivery  of  a  declaration  in  trefpafs  on  a 
Sunday  was  held  good ;  and  in  C.  B.  the  delivery  of  a  de- 
claration in  eje^lment  on  a  Sunday  was  held  good,  2  Barnes 
148. — But  where  notice  of  a  declaration  being  left  in  the 
office,  was  ferved  on  a  Sunday^  it  was  held  bad,  as  being 
within  ihcjiat.  29  Car.  2.  c,  y.     Barnes  309, 

TTie  writ  wias  returnable  in  Eajier.  Plaintiff  entered 
appearance  according  to  the  (blute,  and  left  declaration 
in  the  office,  but  rcfted  all  Trinity  and  Michaelmas:  but 
before  the  ej/iign  day  of  Hilary^  gave  defendant  notice  of 
the  declaration.  The  declaration  was  held  well  delivered 
only  from  the  time  of  notice,  and  confequently  came  too 
late  'y  defendant  was  then  out  of  court.  Rule  abfolute  to 
ilay  proceedings.    Barnes  304, 

The 
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When  to  be  delivered  or  fikd^  &c. 

The  dtdaratiott  i$  1x1)7  ^^  deKvtred  frMi  the  6mt 
6f  the  notice ;  and  therefore  W  notice  of  the  declamtioa 
)>e  given  after  the  rule  to  plead  h  given,  it  is  irregular. 

Where  bail  is  filed,  or  appearance  .entered  by  ^k&ndant^ 
there  mtcft  be  a  plea  demaiWird  in  wridxig,  although  notice 
to  plead  be  upon  the  declaration,  before  pdatntiff 's  atlornef 
can  fign  judgment  by  default*  Fide  i  fVilf.  132.  and  Reg. 
t  Ga.  2.  C.  B. 


In  C*  3S* 
TTie  fame  in  this  court  by 
A^ch,  J  Geo.  2.— —and  the 
fafHeTvnere  procefb  is  nttttrn- 
aUe  life  third  nt^fti  of  terfis 
if  the  declaration  be  detfyer-^ 
eifour  dajs^  before  the  end  rf 
term. — But  in  this  court  the 
days  are  inclttfrvt  of  the  day 
of  the  delivery. 


In  ©,  »♦ 

In  all  prooe&  oyt  of  this 
court,  whereon  defendant  is 
ientSoA  and  held  xs^  Jfectal 
hmly  returnable  the  prjl  or 
^ni  rrium  of  term  [that 
n,  hef^n  the  third  return  df 
term,] — If  plaintifF  declares 
in  Lomikn  or  AtMlefex^  and 
defendant  Hves  within  twenff 
miles  of  Lomhn^  the  declara- 
tion fiiall  be  delivered,  vi^ith 
fiotice  thereon  to  plead  Virith- 
in  pur  days  after  deliwry 
i^sxtlu/he  tif  the  day  of  de* 
livery)  and  the  defendant 
flxaii  plead  within  that  time 
^thout  an  imparkince.— — 
If  in  any  other  county,  or  de- 
fendant lives  ahwe  twenty 
mOes  from  Londtriy  Atn  to 
be  delivered^  with  notice  to 
fjeri  within  eight  days^  Trin^ 
5  &  6  G^e^  2. 

But  in  both  cafes  the  de« 
claration  mufl  be  delivered 
ot  koft  fhur  tbys  before  the 
end  of  term  extli^he^  otiier* 
wife  defendant  will  be  enti- 
tled: to  an  impetriemc^,  

If  the  defendant  has  eight  days  to  plead,  and  the  dodal^a^ 
(ion  is  delivered,  with  notice  to  plead  in  four  days^  it  is  ime- 
gular,  though  judgment  be  not  figned  till  the  •  ri^  Arf J  we 
jxplrcd,     Barnes  ^22,     Praif^  Reg^  C,  P,  135, 


When  to  be  delivered  or  fil«d,  &c. 

fkte^  W  Asfendint  tfbape,  and  is  taken  on  an  ^ape  ttmr^ 
fM^  ^aintilF  kas  time  to  dechtre  tilt  the  end  of  the  /emid 
trntti  after  defendant's  being  retaken  on  the  efc^pe  war* 
rant*. 

On  a  MiJt^  Mddkfex  or  JLatttat  in  B.  R.  plaintiff  may 
declare  in  any  adHon,  or  as  gxicutar^  qui  tam^  or  as  ^Jignei 
(fffiiitiff.  Strd.  l^ja.'-^So  on  a  common  capias  quare  ciau^ 
fitmfngit  in  C.  B-  plaintifF  may  dedafe  for  any  canfe  dt 
aAionj  for  ftich  ptoccd  1$  owr  to  brl&S  dtftj^dant  ioto 


m  m  iitiirtii  >ii  ^fciw»^«»« 


*  But  vuft  the  iecond.  Volume^  as  to.  proceedings  agaiaft 
fifitim^  ^^nitSf  ffi'^if^ftd  ferfinSf  corf^rations,  (^c. 

Of 
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/^  N  ;J1  procefs  returnabledjlf/jr/?,  ovfecond  return  of  term  ♦, 
'^^  [that  is,  before  the  4iwJ  return  of  term]  where  no  affi^^ 
davit  is  made  of  the  caufe,  fo  as  to  arreft  the  clefendant^ 
the  plaintiff  may  deliver  a  declaration  de  bene  ejfe  at  the  re- 
turn of  the  procefs,  with  notice  to  plead  in  eight  days  after 
dclivery. 

And  if  affidavit  is  made  to  arreft,  then  plaintiff  may  de- 
liver his  declaration,  with  notice  to  plead  in  four  days  after 
the  delivery,  if  the  adion  is  in  London  or  Middle/ex^  and  de- 
fendant lives  within  twenty  miles  of  London ;  and  with  np-^ 
ticc  to  plead  in  eight  days  if  the  a(%on  is  in  any  other  county, 
or  defendant  lives  above  twenty  miles  from  London.  Mich. 
10  Geo.  2.  B.  R. — znd  JEa/ier  3  Geo.  2.  C.  B, — And  now  by 
JReg.  Trinity  22  Geo.  3.  B.  R, 

Upon  all  procefs  returnable  before  the  lafl 
return  of  term,  where  no  affidavit  is  made 
or  filed  of  the  caufe  of  a6^ion,  the '  plaintiff 
may  file  or  deliver  the  declaration  de  bene  effij 
at  the  return  of  fuch  procefs,  with  notice  to 
plead  in  eight  days  :  and  if  defendant  doth  not 
iile  common  bail,  and  plead  within  the  faid 
eight  days,  plaintiff  having  firft  filed  common 
bail  for  defendant,  may  fign  judgment  for 
want  of  plea,  provided  that  fuch  declaration 
be  delivered  or  filed,  and  notice  thereof  be 
given  yi«r  days  exclufive  before  the  end  of 
the  term,  and  a  rule  to  plead  be  duly  entered. 
And  upon  all  fuch  procefs  as  aforefaid,  where 
an  affidavit  is  made  and  filed,  the  declaration 
may  be  filed  or  delivered  de  bene  effe  at  the 
return  of  the  procefs,  with  notice  to  plead  in 
four  days^  if  the  a£bion  is  in  London  or  Middle- 
fex^  and  defendant  lives  within  twenty  miles. — 
Eight  days  if  in  any  other  county,  or  de- 
fendant lives  above  twenty  miles  :  and  if  de- 
fendant puts  in  bail,  and  doth  not  plead  within 
time,  judgment  may  be  figned,  provided  fuch 
declaration  be  delivered  or  filed,  and  notice 
thereof  given  four  days  exclufively  before  the 
end  of  term,  and  a  rule  to  plead  duly  entered,  '  '"^ 


Or  third  rctiim  of  term  in  C,  B,  by  Reg.  7  Geo.  3. 


Ade- 
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A  declaration  de  bene  ejfe  muft  be  delivered  or  filed  before 
the  time  for  appearing,  or  putting  in  bail  is  expired* 
Barnes^  342. 

If  it  is  delivered  after  appearance,  it  is  called  delivering  it 
in  chief. 

So  that  a  declaration  de  bene  e£e  in  C.  B.  cannot  be  deli- 
vered till  the  appearance  day  of  the  return.     2  Blackf.  Rep^ 

749: 

The  delivering  a  declaration  after  titnc  for  putting  in  bail, 

as  a  declaration  de  bene  ejje^  is  no  waiver  of  the  exception 

to  bail— ^but  demanding  a  plea  thereon  is  a  waiver  of  the 

exception,  becaufe  it  is  admitting  defendant  to  be  in  court, 

and  in  a  condition  to  plead.     lAJler  v.  Wainhoufe,  Tr.  16, 

17  Geo.  2.  C.  B.  2  Barnesy  66. 

In  B.  R.  Mich.  14  Geo.  2.  in  Burgh  v.  Dixon^  the  court 
held,  that  where  an  original  W2^%  returnable  on  the  EJfoignday 
of  term,  a  declaration  could  not  be  delivered  de  bene  effe  till 
•the  firft  day  of  the  term. 

In  B.  R.  the  writ  was  returnable  the  i^ih  of  November j 
and  a  declaration  de  bene  effe  was  left  in  the  office  the  24th  ; 
and  it  was  held  to  be  welldclivered,  (though  not  till  the  9th 
day)  becaufe  two  Sundays  intervened.     Burr.  Rep.  ^pt.  56. 

If  a  declaration  is  delivered  de  bene  ejfe^  a  rule  to  plead 
may  be  given  before  defendant  appears — ^but  if  plaintifF  de- 
mands a  plea  in  cafe  the  procefs  is  bailable,  before  bail  is 
filed,  it  is  a  waiver  of  the  exception  to  the  bail. 

When  a  declaration  is  delivered  de  bene  ejfe^  till   common 
bailor  appearance  be  enter ed^  or  till  fpecial bail  be  filed,  notice 
that  it  is  fo  delivered  muft  be  given  at  the  fame  time  in  * 
writing. 

The  notice  till  common  bail  is  filed  may  be  to  the  following 
effea: 

T    ___^  5  A.  B.  plaintiff,   and 

^  iC.  D.  defendant, 

Mr.  C.  D.  take  notice,  that  a  declaration  is  *  filed  againft 
you  in  the  King's  Bench  office  in  the  Inner  Temple^  London^ 
^with  the  cUrk  of  the  declarations^  conditionally,  till  common 
bail  filed  in  an  aSlion  of  trefpafs  on  the  cafe  upon  promifes  at  the 


•  If  in  the  Common  Pleas  fay,  it  left  in  the  Protbonotaries 
office  in  the  Inner  Temple y  London,  &c.  till  common  apfearamcehe 
entered. 


9$  iS>(  tU  IDfCtQtitttiu 
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iuitof  ttefiud  A.B.  iniiiclifiaiQni  and  uidvft  y^Uftead 
^lereto  within  r/Vfo  days  after  fervice  thertefi  )i«ilgineJit  will 
be  entered  againft  you  by  dcfiiult.  Dated  this  •<«*—  dagp  «f 
■  ■■'.^,  <>  in  the  year,  ^. 

T.  N.  Plwntiff's  Atleraty, 

r     Iiidorf^  the  decbmikm  tbut  t 
To  C.  D.  defendant  I  This  declaration  is  filed  condittoaaOy 
ia  the  above  caMfe.  1    till  common  b^l  filed*  anct  tfdendant 
t  is  H»  plead  themo  in  fight  dt^u 

If  defendant  does  not  file  common  bail^  0t  tut^r  H  eom^ 
IDon  f^pearance  witjiin  the  time)  the  f^aintiff's  aHofney 
having  entered  a  rule  to  plead,  may  file  c^mnioa*  Wl  i9t 
hixn^^  and  then  fign  judgment. 

In  C.  B»  if  a  declaration  is  delivered  di  bme  f^  OQ  ct 
before  the  appearance  day  of  the  return  of  the  v^rit,  tb^  it^ 
fendant  is  entitled  to  four  days  time  to  plead  firom  tile  ]^^|Mf -* 
;u)ce  day«^f  delivered  after  the  appearance  day^  then  to  four 
days  after  the  delivery.     %  Bla$kf  Rtpk  X243« 

In  an  a£Hon  whicn  rec^ires  ontt  a  c^mmtm  (ffpM^a^t  m. 
C.  B.  if  a  declaration  be  delivered  ds  him  efff^  plaMHiflFejiiJ^ 
jnot  figA  judgment  for  wane  of  a  pka»  till  w»  ttHHi  the  de- 
fendant kad  to  eat€r  bis  appearance  is  expired*  -^ae  if  iho  cm- 
fiat  is  returnable  in  tight  dayt  cf  St^  Hilarf  (viz<  ^otb  of  Ja- 
nuary) and  a  declaration  is  left  ii|  the  office^  ir;fr  ^'  oil  ilk, 
QLViof  Jwiuaryy  and  notice  tbdreof  and  rule  to  plead  i$  given 
the  (ame  day )  now^  the  mle  to  plead  wiH  be  Mt  Ae  26^14 
but  as  de&ivdant  has  $igk^  days  to  ap^ar,  ea^htfive  ^f  ^ 
return  day,  the  plaintiff  cannot  fign  judgment  for  want  6f  a 
Dlea>  titt  the  2gtb  0/  yantfary;^  add  then  an  appv'afftneo  lAiift 
be  entered  either  by  defendant,  or  plaintiff  for  him. 

When  a  declaration  is  filed  d^  bene  ejfe^  tAXfpecial  bail  be 
pot  in,  the  notice  wxj  be  to  the  following  efle£t: 

T  ________  f  A.  B*  plaint! ff> 

^  I C.  ».  defevdtf»e* 

Hr»  C.  D.  take  ootic^y  that  a  declaration  m  fled  a^aian^ 
you  in  the  Sling's  Bench  ofice  (or  if  in  C.^  B^  feky^  left  \s\  ttie 
Prothomtariis  office)  &c.  as  of  this  prefent  Michaelmas  term, 
agetfift  yoir,  at  ^  fuit of  dw  abore-natnett  A.  B.  inOh  dt^ 
tion  of  tref^fs  on  the  cafe  upon  promifisy  in  which  faid  decla- 
r^tibn  the  plainnfPhain  laid  his  damages  to  ■  ^  ;  and  uiiMs 
you  put  in  bail  above,  and  plead  to  the  faid'  declaratioiv  wichfo 

fanr 


Of  delivering  the  Declaration  de  bene  esse* 

four  days  after  this  aotice  (a  rule  to  plead  being  this  day 
givcn^  judgment  will  be  entered  againft  you  by  default. 
Datea  this  6th  day  of  Novembo-,  1781. 


To  C.  D-  defendant  in  G.  H.  and  J.  K. 

the  above  caufe.  for  the  plaintifT. 

Indorfing  the  declaration  dius : 
This  deckratioR  is  fUed  conditionally^  and  defendant  is  ta 
plead  thereto  in  four  days. 

Whftrev«£  a  declaiatioa  is  left  conditionally,  or  dg  bsne 
^,  thtretiMght  to  be  an  iiulorfenAeiil  oa  k,  fignifying  that  it;^ 
131  id  left. 

In  C«  B»  the  proce&  was>  kiUaUey  and  the  declaration  vras 
fikd  tA  dftr  PtothjOfietarWs  ofuce  d&  Irene  effi ;  and  the  quefiioa 
vi8»  if  B^CiGC  wa»  neccflaiy  to  be  given  of  fuch  filing. 
The  cafe  vaa  agitated  ia  Mich.  11  Gee.  3.  C.  B.  but  not 
4eitmdncd>  tbou^  tbo  court  inclined  that  it  was  neceflary^ 
tke  fane  as  in  cswrnmitptr^^i^y  not  bailable*    V  ide  3  JVilf.  ij^j. 

Buc  io  2  Bhckf.  Rf^  7^5.  faid  to  be  held,  that  perfonal 
notice  of  adeclaratioa  be^ng  left  in  the  ofRce,  is  not  neceiTary 
in  hailahU  frocefs  ^  though  in  cafea  where  vy^fpicialbaU  is  re- 
quired,  it  is. 

In  B.  R.  a  latitat  was  returnable  tWinty-Jseond  of  Aprils 
being  the  fecond  return,  and  a  decbi^atiaa  was  left  in  the; 
office  the  24/^  de  hem  ejfe  \  on  the  26^^  defendant  put  ia 
[fecial  baily  and  gave  notice  thereof;  and  a  rule  to  plead  be* 
ing  entered  in  the  office  by  the  plaintiff's,  attocney,  when 
that  was  out  he  fisned  judgment  without  demanding  a  ple^^ 
Et  per  Cur.  A  plea  muft  be  deiaaandcd  in  writing^  whereves 
a  rule  to  jdead  is  given,  and  defendant  files  hail  la  tixne,  as 
he  has  done  here ;  and  accordingly  judgment  wa&  fet  afidc 
for  irregularity^  with  cotts.     i  Wilf,  1^4. 
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.Of  delivering  a  Declaration  by  the  by. 


In  25,  IR. 

T  F  the  plaintifF  file^  bail  for 
^  the  defendant,  no  other 
perfon  but  plaintiff  can  deliver 
a  declaration  by  the  by  againft 
him — but  where  defendant 
Mes  bail  himfelf,  any  one  may. 
Mich*  10  Geo,  2. 

No  other  perfon  but  plain- 
tiff can  deliver  a  declaration 
hy  the  by  after  the  term, 
wherein  procefs  is  returnable 
fedente  curia, — But  the  plain- 
tiff himfelf  may  declare  in  as 
many  a6^ions  as  he  thinks  fit, 
hrf^ore  the  end  of  the  next  ternt^ 
after  the  return  of  the  pro- 
cefs.    ATtch.  10  Geo,  2. 


In  C*  2B* 
No  perfon  can  deliver  a 
delaration  by  the  by^  but  the 
plaintiff,  whether  defendant 
files  bail,  or  enters  an  ap- 
pearance for  himfelf,  or  plaiu- 
tiff  appears  for  him. 

If  the  plaintifF  declares  by 
the  by  in  C.  B.  he  ought  to 
declare  in  the  fame  term  in 
which  the  writ  is  returnable. 
Prac.Reg,\\*i,  Barnes,2^(>» 
— 'And  fuch  declaration  by 
the  byy  may  be  delivered  in  the 
fame  term  in  which  the  writ 
is  returnable,  though  the  de- 
claration and  cofts  in  ihtfir/l 
declaration  are  not  paid,  Prac. 
Reg.  144- 


In  B.  R.  a  declaration  by  the 
by  may  be  delivered  at  the  fuit 
of  a  third  perfon,  before  any 
declaration  is  delivered  by  the 
plaintifF  in  the  writ.  Con. 
Philips*^  Cafe. 

Where  the  proceedings  are 
by  billy  if  a  defendant  is  in 
court,  either  by  being  in  the 
adlual  cuftody  of  the  Marjhaly 
6x  by  a  voluntary  appearance 
at  any  plaintiff's  fuit,  any 
ether  plaintiff  is  at  liberty  to 
cleliver  a  declaration  by  the 
byy  againfl  him,  within  the 
fame  term  wherein  the  writ 
was  returnable.  PerMaJler 
Oweny  in  the  cafe  of  Sulyard 
V.  Harris.  Burr.  Rep.  j[.pt. 
2i8o. 

In  an  aftion  at  the  fuit  of  baron  only,  he  cannot  deliver 
a  declaration  by  the  by  at  the  fuit  of  himfelf  andfeme^  2  vol. 

rules 
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ruks  and  orders  B.  R.  and  C.  B.  132.  King*s  Rep.  204. 
I  Barnes,  245. — ^But  if  the  writ  be  at  the  fuit  of  himfef  and 
feme,  he  ii^ay  deliver  a  declaration  hy  the  by  ^X.  the  (uit  of 
himfe^.  Ibid.  Aiid  in  B.  R.  Eaft.  7  Geo.  3.  the  writ  being 
at  fuit  of  baron  and  feme,  the  court  held  that  the  baron  could 
not  deliver  a  declaration  by  the  by  at  his  own  fuit  only,  after 
the  end  of  the  term  in  which  the  writ  was  returnable. — Blit 
in  the  cafe  of  Sulyard  v.  Harris,  8  Geo.  3.  B.  R,  2.  latitat. 
wasfued  out  at  the  fuit  of  A.  and  B.  againft  D.  who  fled 
common  bail,  and  A.  and  B.  declared  jointly  againft  him,  and 
then  A.  delivered  another  declaration  at  his  (uit  only  by  tbc 
by,  and  it  was  held  well. 

If  the  ac  etiam  be  in  debt,  quare  if  plaintiff  can  declare  by 
the  by  in  cafe,  before  he  has  declared  in  debt  ?  In  B.  R,  it 
feems  he  may,  and  the  only  confequence  is,  that  plaintiff 
thereby  difcharges  the  bail. — Ajid  in  Pra£l.  Rig.  C.B.  141, 
it  is  faid,  that  on  an  attachment  of  privilege  in  placite  debits^ 
frimintiff  cannot  deliver  a  declaration  by  the  by  in  cafe,  till  he 
has  declared  in  debt. 

.  On  a  capias  with  an  ac  etiam  at  the  fuit  of  an  executor^ 
iriaintiff  cannot  deliver  a  declaration  by  the  by  at  the  fuit  of 
htmfetf.-^But  if  the  writ  be  a  general  capias  quare  claufum 
fi^egit,  plaintiff  may  deliver  a  declaration  by  the  by :  becaufe 
now  the  variance  is  not  held  to  be  fatal,  as  if  the  writ  hcge* 
neral,  and  the  count  as  executor,  or  qui  tarn,  or  a3  afEgnee  of 
the  Iheriff.  Stra.  1232.  Harney  v^  Sparing,  C.  B.  Ea/f,  10 
Geo.  3.  where  fuch  variance  was,  the  court  held  that  plain-* 
tiff  might  proceed  in  his  a^on,  though  he  loft  his  bail.-— 
So  in  Lkyd  qui  tarn  v,  Williams^  Mich.  11  Geo.  3.  C*.Bm' 
The  writ  was  a  general  cc^aSj  and  the  declaration  qui  tam^ 
and  held  well. 
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Of  the  Rule  to  declare. 

t  F  plaintiff  does  not  declare  within  two  termsy  that  19,  be-> 
-*•  fore  the  end  of  the  term  next  after  that  in  which  die  writ 
was  returnable,  he  muft  get  a  rule  to  declare  till  ^tfirft  day 
of  the  next  term,  otherwife  defendant  may  fign  a  non  pros  : 
but  this  rule  has  no  efFeft  by  the  words  of  it,  if  defendant 
is  a6hxally  a  ^rj/inrr.— Nor  per  Cowptrj  clerk  of  the  rules, 
B.  R.  where  the  defendant  is  out  on  fpecial  bail — ^but  Majter 
Bentofiy  and  the  late  Ma/iet  Owerij  were  clearly  of  a  different 
opinion,  and  lb  were  Hnt  fecQiidarits  of  the  Common  Pleas. 

After  appearance,  if  the  parties  by  confent  obtain  a  further 
time,  before  declaration,  that  in  law  is  called  dies  datus  prece 
partium. — But  a  day  given  after  declaration  is  called  an  im^ 
parlance :  for  the  diverfity  vide  Moor  79.  pL  209. 

Plaintiff  in  a  qui  tarn  adion  had  taken  out  five  rules  for 
time  to  declare,  and  ferved  none  of  them  on  defendant  till 
the  laft  was  taken  out,  and  then  ferved  them  all  together, 
and  at  the  fame  time  delivered  a  declaration.  On  motion 
to  fet  afide  the  proceedings,  it  was  urged,  that  the  rules  not 
being  ferved  in  time,  were  expired ;  and  that  therefore  the 
defeiulant  was  out  of  court,  and  could  not  be  ferved  with  a 
declaration.  But^^-  cur^  you.  might  have  figned  a  non  pros^ 
for  not  declaring  in  time  :  but  having  omitted  that,  and  the 
plaintiff  having  ferved  his  rules,  he  redeems  his  irregularity, 
and  you  cannot  now  take  advantage  of  it.  Jones  qui  tarn  v. 
Hutton.  Tr.  i  Geo.  3.  B.  R.  i  Black/.  Rep.  290. 

Notey  In  all  cafes  to  make  a  perte£t  fervice  of  a  rule  of 
court,  the  original  rule  muft  be  fworn  to  have  been  fbewed  to 
the  partv  at  the  time  of  ferving  the  copy. 

And  ff  any  one  on  being  ferved  with  a  rule  of  court  treats 
the  fame  contemptuoufly,  the  court  on  motion  will  grant  an 
attachment  abfolutely  againft  him,  without  a  rule  to  ihew 
caufe.     The  King  v..  Jones.    1  Stra,  iS^.    Salk.  84.. 

On  an  attachment  the  (heriff  cannot  take  bail,  but  a  judge 
^t  his  chambers  may.    Ruled  by  all  the  judges.    Stra.  479. 


Of 
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Of  an  Infant's  declaring." 

TF  an  infant  is  plaintiff  he  muA  dtclsuK  hy^prochein  amfj 
^  or  guardian^  and  the  defendant  is  not  compellable  to 
plead  until  plaintiff  produces  a  rule  of  court  admitting 
him  to  declare  by  prochein  amij  or  guardian.  Nor  need  he 
preient  a  petition  to  declare,  till  he  hath  obtained  a  rule  to 
declare  on  his  time  being  out,  or  to  defend  till  plaintiff  hath 
obtained  a  rule  to  plead. 

The  admiffion  oiprochein  amiy  or  guardian^  ought  fpecialfy 
to  appear  upon  the  record  \  but  it  (eems  in  the  court  of  Com- 
mon Pleas  diat  the  admif&on  may  be  general^  and  no  need  of 
a  fpecial  feparate  admiffion  in  every  particular  caufe.  Vide 
I  Stra.y>\.  and  there  faid,  that  a  general  admiiSon  oiprochein 
ami  is  fufficient. 

An  infimt  executor  defendant^  it  is  faid,  cannot  appear  by 
attorney,  but  as  plaintiff  joined  with  others,  he  may.  But 
if  fole  plaintiff  or  defendant  executor,  he  may  not.  Viae  Show* 
168.  170. 

A  petition  to  affign  an  infant  a  guardian,  i^c.  is  in  the 
following  form,  directed  to  the  chief  juflice  of  the  court* 

In  the  Kinfs  Bench. 

Cjf.  B.  the  younger,  plaintiff. 
Between  s  and 

C  C  D,  defendant. 

To  the  right  honourable  TVtUiamy  Earl  Mansfield^  hoxA' 
Chief  Juftice  of  England. 

THE  humble  petition  of  >/.  £.  the  younger,  an  infant, 
under  the  age  of  21  years,  the  plaintiff  in  this  caufe :  ' 

Sbewethy  That  your  petitioner  has,  as  he  is  acfvifed,  a  good 
caufe  of  action  againfl  the  defendant-  C.  D.  for  entering 
into  and  taking  the  mefne  profits  of  a  meffuage  or  tene- 
ment and  garden  belonging  to  your  petitioner  j  the  pof- 
leffion  whereof  he  has  lately  recovered*  agaiinfl  him,  on  an 
eje£tment  at  his  demife ;  *and  that  your  petitioner  has  lately 
brought  this  a^on  againfl  the  faid  C,  D,  in  this  honourable 
court  for  fuch  entry,  and  taking  the  faid  mefne  profits,  but 
in  regard  to  your  petitioner's  infancy. 

Your  petitioner  humbly  praycth,  your  Lordlhip  would  be 
pleafed  to  affign  his  father  /.  B.  die  elder,  as  and  for  your 
petitioner's  guardian,  to  profecute  his  faid  fuit  or  action 
againfl  the  faid  defendant  C.  D,  and  your  petitioner 
fliaU,fcff. 

•  jf»  B* 

Pa  The 
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/  The  foregoing  petition  muft  be  figned  by  the  chitf  juftice, 
for  which  a  fee  is  paid  to  his  clerk  \  it  is  then  carried,  if 
in  the  King's  Bench^  to  the  Clerk  of  the  Papers  \  if  in  the 
Common  PUasy  to  the  Prothonotaryy  who  enters  it^  and  draws 
up  the  rule  of  admiffion,  for  entering  which  and  the  rule 
5r.  are  paid}  and  then  the  judge's  derk  files  the  petition^ 
which  is  th«n  confidered  to  be  of  record. 
.  The  guardiau's  confent  is  as  follows : 
/  do  accept  and  agree  to  be  guardian  to  the  pliaintiiF  A.  B.  an 

in&nt,    according  to  the  prayer  of  the  above  petition. 

Witnefi  my  hand  this  day  of  I779- 

/.  B. 

An  affidavit  of  the  infant's  fignin^  the  petition  and  the 
guardian's  confent  muft  then  be  made  to  the  followinj; 
effea: 

In  the  King*s  Bench. 

f  A.  Bn  the  younger,  plaintiiF, 
Between   -j  and 

L  C.  Z).  defendant. 

I,.  M.  of  in  gent,  maketh  oath. 

That  i/.  B.  the  younger,  an  infant,  the  petitioner  in  die 
petition  hereunto  annexed,  named  on  this  prefent 
day  of  did  duly  fign  the  petition  hereunto  an- 

nexed in  this  deponent's  prefence;  and  this  deponent 
&idi,  at  the  fame  time  he  was  prefent  and  did  iee  /•  B. 
the  elder^  the  perfon  mentioned  in  the  faid  petition,  duly 
fign  the  acceptance  or  agreement  there  under  written,  in 
order  to  his  being  a  guardian  to  the  laid  A.  B.  the 
younger. 

Sworn  at,  f^c.  .  L^  M. 

Before,  i^c* 

If  an  infant  is  defendant^  he  muft  defend  hf  gumrdiem^  and 
die  ikme  proceedings  are  had,  mutatis  mutandis. 

If  the  defendant  an  infant  reiufes  to  name  a  guardian  to 
appear  by,  ike  court  on  motion,  will  maJce  a  rule,  ^t  the 
plaintiff  ftall  name  a  guardian  for  him  if  he  refufes  to  do  it 
himfelf«     Stow  ▼.  Atwell.     %  Stra.  1076* 

If  there  am  two  exeaetors  and  one  under  age  tbty  may  fiie^ 
'  but  cannot  be  faed  by  attorney.     Stra.  y8±. 

JNIrte^  The  proebein  ami  is  liable  to  cofta  if  {daintiff  fiuls. 
Barnes  128% 

The  above  petition  and  confent  muil  be  written  ou  a  iheet 
of  treble  fixpenny  ftampt  paper. 

Of 
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'T^HE  plaintiff  may  amend  his  declaration  after  a  gem^ 
-■-    ral  ijfue  pleaded,  and  before  entry  in  matter  ofjorrn^ 


without  paying  cofts  or  giving  an  imparlance.— But  if 
the  amendment  is  in  fubftance^  he  muft  pay  cofts,  or  give 
the  defendant  an  imparlance,  at  his  ele£H6a.  Fitz  Gib.  193. 
Barnard  JT.  B.  408.     2  Stra.  890*  950. 

If  the  amendment  be  in  fubftance  s^er  zjpedal plea' plead* 
§dy  the  plaintiff  muft  pay  cofts  though  he  had  rather  give 
an  imparlance. 

In  all  cafes  of  amendment  afier  plea^  the  defendant  hft$ 
liberty  to  plead  de  navoy  and  has  two  days  for  that  puxpofe 
after  the  amendment  nwie  and  payment  of  cofts. 

Defendants  pleaded  three  pleas ;  plaintiff  amended  hid 
declaration,  paid  the  cofts,  gave  a  new  rule  to  plead,  and 
demanded  a  plea.  Whereupon  the  former  pleas  were  ire- 
delivered,  without  a  fecond  application  to  counfd  or  the 
court :  Plaintiff  ilgned  judgment  for  want  of  pleas  de  novo. 
Per  cur.  After  an  amendment  of  a  declaration,  defendant 
has  liberty  to  plead  de  novdj  that  is,  he  may  .do  fo  if  be 
'^nks  proper  j  but  he  is  not  cUiged  to  vary  his  firft  defence. 
Rule  abfolute  to  fet  afide  the  judgment,     aamei  273. 

It  was  ruled,  that  an  amendment  ihall  not  be  made  after 
that  the  court  cannot  help  feeing  that  the  matter  is  upon 
record  [as  giving  leave  to  withdraw  4  demurrer,  and  ^ead 
to  iffue  after  other  iffues  joined  in  the  fame  caufe  have  been 
adfaxally  tried,  and  verdi(9^  found  with  contingent  damages] 
6>r  the  whole  muft  be  fuppofed  to  be  ffiU  in  paper. 
Burr.  Rep.  ^pt.  317. 

But  alter  argument  on  demurrer^  plaintiff  moved  to  amend 
his  declaration,  which  was  granted;  the  merits  of  the  catde 
not  coming  in  queftion  on  the  argument,  only  the  form  of 
die  pleading.     Barnes  9. 

Deer  was  in  debt  on  a  bail-bond,  and  the  memorandum 
in  B.  R.  was  of  Trinity  term,  and  the  afignrnesit  in  N^vem'^ 
her  following.«-**The  plaintiff  moved  to  amend,  and  on 
objedxon  maJe  that  there  was  nothing  to  amend  by,  the 
court  gave  him  leave  to  file  a  new  bill  of  A£ch.  term^  with 
a  fpecial  memorandum  ;  and  to  amend  by  the  UU  filed  on 
payment  of  cofts.     Rupell  v.  Martin,     i  Stra.  ^S^* 

If  plaintiff  moves  to  ameijd,  it  is  in  the  defendant's 
eleSion  to  take  an  imparlance  in  lieu  of  cofts.  This  is  £|id 
to  be  the  practice  01  the  Ckmmm  PUaSy  fid  q.  ia  B.  R. 
2  Stra,  950. 

'  P  3  But 
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-  •But  where  in  C.  B.  plaintiff  obtained  a  rule  to  fliew  cau(c 
why  his  declaration  (bould  not  be  amended  on  giving  an  im^ 

firtance^  and  on  ihewing  caufe  it  appearing  that  defendant 
ad  demurred,  and  given  a  rule  to  join  in  demurrer,  the 
court  held  that  plaintiff  muft  p^y  cons,  and  cannot  aniend 
on  giving  an  imparlance,  and  therefore  m^de  the  rule  ab- 
solute on  payment  of  cofts.     Barnes  6. 

A  declaration  in  ejectment  cannot  be  amended  becauie  it  is 
in  the  nature  of  procefs.  Stra.  121 1.  but  vide  title  Eje^^ 
menu  Vol.  2. 

-  But  where  in  ejeftment  againft  two  defendants^  the  decia* 
ration  was  that  he  entered  inftead  of  tbey  entered  \  and  on 
motion  in  arreft  of  judgment,  the  court  at  firft  held  it  to  be 
l)ad,  but  afterwards  ordered  it  to  be  amended,  on  the  au- 
thorities of  Qro,  Jac.  306.  Salk.  48*  And  plaintiff  had 
judgment.     2  Stra.  807. 

Rule  to  fhew  caufe  why  a  declaration  in  eje£iment  (hould 
not  be  amended  on  payment  of  coits  by  altering  the  time  of 
the  demife,  where  the  plaintiff  would  have  been  baned  by 
a  fine  from  bringing  a  new  eje£hnent  ;r->4md  rule  to  amend 
made  a))folute.  Doe  ex  dem.  Hardman  v.  Pilkington  ii  Ruf" 
feU.  Burr.  Rep.  j^pU  2446. 
'     A  declaration  delivered  by  the  by  cannot  be  amended  in  the 

•  name  of  the  plaintiff.— The  reafon  why  fuch  amendment 
cannot  be  granted  is,  becaufe  there  is  no  writ  whereby  it 
can  be  amended..  Poitvin  v.  Tregeagle.  2  Ld.  Jiaym*  771. 

.  *    The  court  cannot  amend  a  wriV,  [/.  e.  an  original  'writ] 

but  if  improper  or  irregular  muft  qualh  it.    , 

Bill  oi  Middle fex  was  in  debt^  and  not  in  trJpaJs^  and  the 
'  court  amended  it,  tho'  on  a  penal Jiatute.  Per  Ld.  Mansfield^ 
.  the  rule  i6,*^tha(  whilft  all  is  in  paper  you  may  amend  at 

common  law^  and  in  fuch  amendments  there  is  no  diftindtion 

*  between  civil  and  criminal  prdfecutions ;  but  amendment 
'  of  the  record  itfelf  by  the  ftatutes  of  amendment,  extends 
i  not  to  criminal  profecutions.     Bon^eld  qui  tam  v.  Milner. 

Butr^  Rep.  4  pt.  1099. — ^-^But  note^  the  ftat.  8  Hen.  6- 
c.  12,  only  exempts  appeals  and  indiSfments  of  treafon  and 
fehnyy  and  therefore  it  feems  that  a£tions  on  penal  Jiatutes 
mav  be  amended  by  this  a6l. 

Plaintiffs  declared  2|s  executors  on  a  promife  to  their  tef 
tatorj  and  after  iiliie  was  joined  on  a  plea  of  the  Jiatute  of 
limitaiians^  they  moved  to  amend  by  laying  the  promife  to 
fbcm/elves  -,  ana  it  was  granted  on  payment  .of  cofts,  apd 

leave 
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leave  for  defendant  to  plead  de  nav$.     Executors  of  the  O. 
of  Marlboraugh  v.  JVtdmore,     2  Stra.  890. 

Noti^  If  executors  declare  on  a  promife  to  their  tefta^ 
tor,  and  ilTue  is  joined  on  the  flat,  of  limitatiansy  a  pro- 
mife to  the  executors  ifrithin  fix  years  will  not  main- 
tain the  a£Hon.— ^-«*But  if  executors  declare  on  a  pro- 
mife to  their  teftator,  and  if&ie  is  joined  on  ^^  ftatute  of 
limitaiionsj  if  it  appears  that  the  fix  years  were  not  elapfed 
on  teftator's  death,  the  plaintiffs  will  haivfi  judgment  if  the 
adion  is  commenced  within  a  year  after  the  tcuator's  death. 
BuO.  Ni.  Pri.  150. 

Defendant  moved  for  leave  to  amend  his  avowry,  by  altering 
the  fum  due  for  rent,  which  was  mifcomputed.  Plaintiff 
oppofed  it,  demurrer  being  joined,  and  the  caufe  in  the  faper 
for  argument.  Per  Cur.  Defendant  -  iteuft  amend  on  pay- 
ment of  coils.    Barms  S. 

After  argument  on  demumr^  and  rule  for  further  argui- 
ment,  defendant  moved  to  amend  the  avowry,  by  inferting 
three  neceflkry  requifites  to  juilify  his  diftrefe.  fiut  the 
amendment  was  denied,  the  former  argument  having  been 
upon  the  merits,  and  there  not  being  fufficient  matter  fet  out 
in  the  avowry  to  amend  by.  Barms  q* 

Defendant  had  avowed  for  a  quit-rent,  and  iflue  was 
joined  in  Ea/ier  term.  In  Trinity  following  defsndant  moved 
for,  and  got  a  rule,  to  fhew  caufe  why  he  ihould  not  amend 
and  add  three  avowries  for  quit-rents,  pavable  at  different 
times,  on  payment  of  cofh;  which  rule  (plaintifF  refufing  to 
confent  that  defendant  might  give  the  matter  in  evidence  on 
die  then  iflue)  was  made  abfolute,  on  payment  of  cofts; 
defendant  rejoining  gratis^  and  taking  (hort  notice  of  trial. 
Barnes  22. 

In  replevin,  the  plaintifF  declared  for  taking  horfes  in  jf. 
in  die  parifh  of  J.  defendant  pleaded,  that  he  took  the 
goods  in  y/.  in  the  parijh  of  B.  and  traverfed  the  taking  in 
A.  in  the  parUh  of  A,  znipro  retom.  hehend.  claimed  them 
as  a  Deoiand. — On  motion  to  amend  the  declaration,  and 
alledge  the  place  to  be  in  the  parifh  of  B.  the- court  granted 
It  on  payment  of  cofls,  though  it  was  ftpoagly  oppNDfed  on 
the  notion  that  it  would  overturn  all  pleas  in  abatement. 
Gamer  w.Anderfon.     x, Stra,  jj. 

Since  the  above  cafe  the  court,  even  in  an  infirwMtonfor 
a  challenge^  where  the  defendant  pleaded  in  abatemtnt  that  he 
was  a  furgeonj  and  not  a  gentleman  as  fbSed  in  the  informa** 
(ion— upon  debate  gave  leave^  on  payment  of  cofls,  to 
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amend,     Tbi  King  ▼•  Stavard.     %  Stra,  739.     i  Ld.  Raym* 

1472. And'in  the  ^egn  v.  Thi  Borough  of  Malmfburym 

The  name  of  the  corforatiau  was  amended  sifter  a  plea  in 
abatement. 

In  cafe -^  one  of  the  defendants  was  fued  by  the  name  of 
BaroTut^  and  he  pleaded  in  abatement  that  he  was  Knight  and 
Baronet.  Plaintiff  replied  that  he  was  Baronet  ordy,  and 
iil'ue  was  joined  thereon  \  and,  x>n  motion  to  amend,  the 
court  denied  leave.  Lapiere  againft  Sir  John  Germaim  and 
Ducbefi  of  Norfolk^     2  Ld*  Raym*  859. 

After  a  variance  pleaded  between  the  vfrit  and  cowti  in 
fuaro  impedit^  the  court  gave  plaintiff  leave  to  amend  his  de- 
claration on  payment  of  cofts.  Reppington  executor  v.  the 
governors  of  Tamworth  fc)iool,  m  CL  B.     2  ff^ilf*  118. 

But  the  court  would  not  fufFer  a  Bift)op  in  quare  impedit  to 
amend  his  plea  fo  as  to  make  a  new  defence,  becaufe  it  is  to 
take  advantage  of  a  forfeiture. 

Motion  to  aniend  the  original  writ  and  declaration  in  quare 
impedit^  and  though  urged,  if  not  amended,  fix  months  be- 
ing pafied,  a  lapfe  would  incur ;  the  coiirt  denied  it.     Et 
per  cur.    The  dodrine  of  amendment  of  original  writsy  which 
*  is  not  by  common  law,  but  by  ftatute,  8  Hen.  6.  is  fettled 
in  the  books:  i.  For  nefcience  or  mifprifion  in  the  clerk. 
2.  There  muft  be  fomethiYig  to  amend  by.     In  this  cafe 
both  thefe  requifites  are  vi^anting.     The  court  will  take  care 
that  the  fuitor  (hall   not  fiiffer  by  the  officer's  error.     If 
•the  miftake  is  the  attorney's,  the  party  muft  feek  his  remedy 
againft  him.     We  cannot  amend  it.     The  writ  is  agree- 
.  able  to  the  inftru6Uons  and  there  is  nothing  to  amend  by. 
Barnes  9. 

In  quare  impedit^  plaintiffs  having  occafion  to  make  a  long 
alteration  in  the  declaration,  moved  for  leave  to  withdraw 
the  declaration  delivered,  and  declare  de  novoy  and  obtained 
a  rule  to  ihew  caufe,  wiiich  was  afterwards  dUcharsed  as 
unprecedented.  A  rule  was  then  obtained  to  fhew  caufe  why  , 
plaintiffs  fhould  not  have  leave  to  amend  their  declaration, 
potting  the  amendments  into  the  rule.  On  ihewing  caufe 
on  this  rule,  it  appearing  that  the  amendments,  though  long, 
were  not  matter  or  ^ew  title,  but  related  to  the  fame  title  made 
before  under  Lord  Jrundehy  and  that  the  papers  were  in  Mr* 
Seijeant  Draper^  hands  at  the  time  of  his  death,  who  by 
reafoh  of  fickne&  had  not  finiihed  the  declaration,  the  rule 
'  for  the  amendment  vras  made  abfcdute  on  payment  of  cofts ; 
defendant  to  rejoin  ^<3/tf,  and  take  notice  of  trial  for  the  next 

affi^;^s. 
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affixes.     MafttT  and  FtUows  of  Univerfiiy  Collegi  v.  Bijhp  of 
Extter  and  others.     Barnes  25. 

BUI  aeainft  an  attorney  as  an  attorney  of  C.  B-  and  by 
miftake  it  was  concluded,  **  and  therecf  he  brings  f^ify* 
inftead  of  *'  and  thereof  he  prays  relief  Wc  .'*  upon  motion  in 
theTreafury,  the  judges  gave  leave  to  amend  on  payment  of 
cofts  ni/if  and  afterwards  on  affidavit  of  fervice  it  was  madit 
abfohite.  This  cafe  is  like  that  where  the  Curfitor  may  amend 
anonf^rii^/byhis  inftru6kions,  even  in  fubftance,  and  in  mere 
form  the  court  will  fuffisr  him  to  amend  bis  own  miftake. 
The  inftruSions  here  given  to  plaintifPs  attornev  were  to  file 
a  Utt^  which  he  hath  not  done.  He  hath  made  it  a  decla- 
ration, by  his  wrong  conclufion ;  and  not  a  bill,  according  to 
his  inftrudions.     Barnes  3. 

In  Prohibition^  the  declaration  was  ordered  to  be  amended 
by  a  judge :  but  the  amendment  not  being  warranted  by  the 
fuggeftion,  or  the  ads  of  the  Spiritual  Court,  the  order  was 
difcharged.     Barnes  7.    , 

Kfcire  facias  is  not  amendable,  but  if  bad)  muft  be  quaihed. 
I  Stra.  401. 

In  C.  B.  in  an  aAion  by  affignee  of  the  fherifF  on  a  bail- 
bond  :  defendant  made  colour  of  a  pretended  agreement  by 
plaintiff  to  ftay  proceedings,  and  had  applied  to  ftay  the 
fame ;  but  the  agreement  being  denied,  the  rule  was  dif^ 
charged.  Then  defendant  defired  to  be  let  in  to  try  the 
merits  of  the  original  aftion,  on  payment  of  cofts ;  which 
was  granted;  adding,  (as  plaintiff  was  delayed  of  a  trial) 
that  die  bail-bond  ftiould  ftand  as  fecurity.  Plaintiff  had  ap- 
plied for  leave  to  amend  his  declaration  on  the  bail-bond, 
which  defendant  infifted,  by  the  rules  of  the  court,  was  not 
amendable ;  but  per  cur.  that  is  a  miftake,  there  is  no  fitch 
nile.  Declarations  in  a^ons  on  bail-bonds  may  be  amended 
as  well  as  any  other;  the  court  perhaps  may  have cefufed  in 
fome  inftances  to  grant  leave  to  amend  writs  c^fcire  facias 
againft  bail,  where  by  fiich  amendment  the  bail  might  be 
deprived  of  the  advantage  of  furrenderine  the  principal,  as 
perhaps  they  might  do  in  cafe  of  ^faultyjcire  facias  q^aithed, 
and  a  new  one  fued  out.     Barnes  26.  1 14. 

On  a  common  claufum  fregit^  plaintiff^ declared  againft  de- 
fendant as  admini/iratorj  and  he  pleaded  that  adminiftration 
was  never  committed  to  him ;  upon  which  defendant  moved 
to  amend  his  decbnition,  bv  making  it  ftand  aeainft  defend- 
ant as  executor^  and  grantea  on  payment  of  poib.   Barnes  5. 

An 
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An  amendment  in  a  declaration,  alledging  a  new  right  of 
^'on,  refiiied.     Saver  234. 

Leave  given  to  ftrike  out  800/.  in  cafe  upon  promifes, 
after  plea  pleaded,  and  to  infert  8000 /•  every  tiung  being 
in  paper.  Havers  v.  Banni/ierJ  i  IVilf.  7. 
^  Title  of  the  declaration  amended  according  to  the  truth 
of  tbe  fad  as  to  the  time  of  delivering  it.  Symonds  v.  Parr 
fninier  and  Barrow,     i  fyilf,  80. 

The  court  will  not  give  leave  to  amend  a  declaration  after 
the  term  next  after  the  term  in  which  it  was  delivered. 
I  mif.  X49. 

But  a  new  count  may  be  added  within  the  next  term 
after  the  delivery  pf  the  declaration,  if  not  alledging  a  new 
right' of  aftion. 

The  plaintiff  after  plea  pleaded,  or  after  the  end  of  .the 
fecgnd  term,  ihall  not  4dd  a  new  count  to  his  declaration  (as 
^  ifidebjtatuf  ajfumff/by  or  the  like)  under  pretence  of  amend* 
ing  his  declaration.     Sayer  97.  151.  172. 

The  rule  is,  that  plaintiff  muft  apply  for  leave  to  add  a 
count  within  two  terms, — becaufe  the  plaintiff  is  obliged  tp 
declare  within  two  terms,  otherwife  he  will  be  out  -of  court, 
and  a  new  count  is  the  fame  as  a  declaration,     i  fVi^,  223. 

Plaintiff  moved  in  C.  B.  to  add  a  new  count  to  his  de- 
claration, which  was  of  Adicb.  term  preceding,  on  paying 
cofts :  defendant  objected,  that  by  courfe  a  count  could  not 
be  added  after  the  fecond  term^  which  was  agreed  to  be  the 
pra£Hce.  But  as  plaintiff  might  difcpntinue,  the  court,  to 
lave  the  trouble  of  a  new  a<^on,  made  the  rule  for  the 
amendment  abfolute,  on  pajmient  of  cofts  qf  the  plea  and 
application,  defendant  having  leave  to  plead  de  mvoJ  Barms 
19. 

Leave  given  to  amend  the  memorandum  in  B.  R.  by  mak- 
ing it  a  particular  day  in  term  ---  though  the  aflion  on  a  fenal 
ilatute.     fTyat  qui  tarn  v.  Eyiand. 

Memorandum  of  a  bill  not  amendable  after  judgment  of 
refpondeas  ouftery  on  a  dpmurrer  to  it  by  the  defendant  for  the 
fame  caufe  for  which  die  amendment  was  afkedt     l^urgefs 
•V.  Periam,     Ld»  Raypif  324. 

All  rules  to  amend  are  upon  payment  of  cofts,     Lofl. 

The  declaration  was  ordered,  to  be  fudally  entitled  on 
motion  of  defendant,  to  enable  him  to«plead  a  plea  of  tender* 
Smith  V,  Key  638. 

Leave 
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Leave  given  to  amend  the  declaration  by  adding  pledge^ 
and  memorandum,  making  the  declaration  agreeable  to  the 
biU  on  record.     Barnes  20. 

The  tefte  of  an  original  was  amended  where  it  was  tefted 
before  capias  to  overreach  a  plea  of  tender :  but  in .  2  LtL 
Raym*  1066.  held,  that  the  tefte  of  an  original  writ  is  not 
amendable,  and  faid  to  be  fo  refolved  by  the  Houfe  of  Lords, 
with  the  concurrent  opinion  of  all  the  judges  upon  confide-r 
ration  of  Gage*$  cafe.     5  Co,  45.  h. 

But  a  return  of  a  writ  may  be  amended,  becaufe  that  it 
warranted  by  the  award  upon  the  ^oU,  and  therefore  being 
made  different  from  that,  it  may  be  amended.     Ibid* 

And  the  tejie  of  2,  judicial 'writ  is  amendable.  TeL  64.  be- 
caufe ^efe  afe  but  mifprifions  of  the  cler]c. 

A|i4  a  dyiringas^  where  a  blank  was  lefi^  for  the  word 
ddnti^  was  amended  by  the  venire^  which  v^a^  right.  Ld. 
iSgygf.  1144. 

The  title  of  the  declaration  was  amended  by  making  it  of 
a  particular  day,  vi%.  the  return  day  of  the  pluries  di/iringasj 
which  was  fued  put  tp  compel  an  appearance,  and  to  which 
the  j^efendai)^  ^ppeafed,  to  let  in  the  defendant  to  plead  a 
£Jatory  plea^  viz.  that  Mr.  ff^Ues  was  outlawed.  fPlHes  v. 
Earl  of  Halifax,  in  C.  B.  i  Wilfzib.  / 

In  a  qui  tarn  adion  for  ufury,  the  declaration  was  amende 
ed,  by  altering  100/.  (the  fum  ftated  to  be  lent)  into  a  lels 
fum  of  88/.  and  this  was  ai$er  the  record  had  been  made 
up,  carried  down  to  trial,  and  withdrawn  by  the  plaintiff. 
A^ce  qui  tarn  v.  Lovett.     Burr.  Rep*  ^pt.  2833. 

Motion  in  C.  B.  to  aipend  the  declaration  after  the  plea^^ 
roU  filed. — Qbje£Uon,  that  the  motion  ought  to  be  to  amend 
fhe  roll,  and  pot  the  declaration  \  that  ^e  amendments 
prayed  being  ycry  long^  could  not  be  made  without  defacing 
the  roll,  whi(;h  ought  not  to  be  fuffered.  ^o  which,  it  was 
anfwered,  that  a  vacatur  might  be  marked  on  the  roll  filed, 
or  it  might  be  taken  off  the  file,  and  a  new  roll  of  the  fame 
number  filed  in  its  place.  'R\xtpercur.  That  pnuStic^  is  not 
warrantable ;  and  the  amendment  being  fuch  as  would  greatly 
^e£ice  die  roll,  the  amendment  was  denied.     Barnes  8. 

All  clerical  or  other  mif(ake$  in  a  declaration  or  ifTue, 
fnay  be  amended  by  fummqns  before  ^  judge  j  the  order  made 
dierepn  fbmetimes  gives  the  defendant  an  ir^arlanccj  and 
lometimes  fubjeAs  the  party  applying  to  cojls. 

An  order  was  ma^e  by  a  judge,  that  the'  plaintiff  fhould 
Jave  leave  to  amend  his  declination^  in  the  particulars  to 
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Ac  order  annexed.  Defendants  moved  to  difcharge  the  or- 
der upon  the  £iice  of  it  for  precedent  fake.  The  particulars 
are  the  fubftance  of  the  order,  and  therefore  pught  to  be  in- 
ferted  in  the  body  of  it  3  and  of  that  opinion  was  the  court. 
Bonus  15. 

Motion  to  amend  continuances  on  the  roll,  bjr  ftriking  out 
m  general  reiuntj  and  making  it  a  day  certairiy  the  aftion  be- 
ing againft  an  attorney.  The  court  at  firft  made  a  difficulty 
in  granting  the  rule  for  the  amendment,  it  being  after  judg- 
ment on  demurrer :  but  on  confideration,  continuances  being 
the  mere  a^  of  the  court,  the  amendment  was  ordered. 
Barnes  104. 

CoTenant  againft  the  affignor  of  a  term,  upon  a  covenant 
that  the  leafe  was  free  from  incumbrances,  and  that  the 
affignor  had  not  done  nor  fufFered,  ^c.  and  that  the  breach 
was,  that  at  die  feffions  held  at  Chejlery  4  James^  the 
defendant  was  outlawed.  On  demurrer  the  declaration  was 
held  ill,  becaufc  it,  was  not  fliewn  in  the  time  of  which 
King  yamcs  the  outlawry  was.  Defendant  would  not  give 
leave  to  amend.  Whereupon  for  plaintiff  it  was  faid,  W  14 
Edw.  7.  the  judges  may  amend  a  word  miftaken  by  a  clerk, 
^hich  by  8  Men.  6.  was  extended  to  the  cafe  in  queftion  ^  and 
that  this  miftake  was  the  cleric's,  in  tranfcribing  the  record, 
and  Cro*  Car.  147.  was  cited.  But  per  Holtj  that  was^ after 
a  verdift.  Then  for  plaintiff  it  was  faid,  the  words  of  the 
ad  are  challenge  of  the  party^  which  mufl  be  underftood  of  a 
demurrer,  Sed  Holt  contra^  for  challenge  of  the  party  is  for 
arreft*  of  judgment.  But  it  would  be  hard  to  fpoil  defend- 
ant's demurrer^  when  perhaps  he  demurred  for  this  caufe. 
If  defendant  (hould  join  ifTue,  plaintiff  might  amend.  After 
error  brought,  after  verdtdl  he  (hall  amend,  or  after  a  plea  in 
abatement^  becaufe  that  is  not  final.  The  amendment  was 
therefore  denied,  but  the  plaintiff  iiad  leave  to  difcontinue. 
jR^jr  V.  Wilhraham.     Ld.  Kaym,  668.     Salk.  50. 

The  courts  cannot  alter  or  amend  zvc^ijfue  dire£fcd  out  of 
Chancery ;  but  for  any  irregularity  therem,  application  muft 
be  made  to  the  court  of  Chancery. 

On  amendment  of  a  declaration,  defendant  is  entitled  to 
a  ntvifour  days  rule  to  plead.     2  Blackf.  Rep,  785. 

Note^  The  ftatutes  14  Edw.  3.  f.  6.  and  8  Hen,  6.  c*  12, 
13.  are  the  only  ftatutes  of  amendments^  the  others  arc  ib- 
tutes  fiS  jeofails.     Vide  Salk*  5;,  pL  14. 


And 


fl>f  tfte  ?lleniie.        113 

And  herein  of  changing  the  Venue* 

ALL  reala&lons — and  mixed  aGiom^  as  waftij  eji^mmt^ 
ice.  are  locals  and  muft  be  laid  in  that  county  where 
die  land  lies. 

Adions  of  trefpafs  quan  clmi/umfregit^  muft  be  laid  in  the 
county  where  the  wrong  was  done. 

But  tranfttory  aSftons^  as  adions  of  iMt^  detinue^  affaulif 
annuity^  account^  &c.  may  be  laid  in  any  county  yihete  thd 
plaintiiF  pleafes*  ^ 

Trefpafs  or  Trover  for  goods— ^^  imprifonmenU  JhndeTs 
adions  for  ejiape^  deceit^  or  on  a  falfe  r^/wm,— — adions 
againft  earners  by  land  or  water — on  the  Jiatute  of  ufury^ 
actions  ufon  the  cafe  and  covenant^  ought  to  be  laid,  in  their 
proper  counties,  and  not  elfewhere.  Reg.  Mich.  \b%L*  and 
attornies  knowingly  laying  them  out  may  be  feverely  pu* 
nifhed.     Ibid. 

If  the  place  where  a  hond  or  other  fpecialty  was  made  be 
infcribed  in  the  body  of  the  bond  or  fpecialty,  the  Venue 
(hould •  regularly  be  laid  in  that  county:  but  where  dit* 
place  is  not  mentioned  in  the  body,  it  may  be  laid  in  a(iy 
county. 

All  fuits  on  penal  JIatutes  (hall  be  laid  in  their  proper 
county,  and  if,  on  the  general  ijfue  pleaded,  the  offence  be 
not  proved  in  the  fame  county  in  which  it  is  laid,  the  de- 
fendant fliall  be  found  not  guilty.     21  Jac.  i.  f.  4. 

Fenue  not  changeable  in  an  adion  iovfcand.  mag.  Lev.  54* 
^^''  3^3*  364*  36s*  2  Mod.  215.  2  Jenes  192.  Carth. 
400.     Skin.  40.     Salk.  668. 

A£Hon  fovfcand.  mag.  was  laid  in  MidMefex^  and  motion 
on  the  common  affidavit  to  change  the  Venue  to  Stiffex — and 
Lord  Shaftefburf^  cafe  cited,  where  the  Venue  was  changed 
from  London  into  Middlefex.'''-^^^\xt  per  cur.  that  was  by 
re^on  of  the  great  influence  he  had  in  London — ^and  motion 
denied.     Duke  of  Norfolk  v.  Alderton.     Carth.  400. 

Like  motions  denied  in  2  Str.  807.  2  Ld.  Raym.  I4i8« 
Barnes^  482. 

In  Covenant  the  Venue  not  changeable.  Taylor  v.  Becket. 
Lev.  307.  for  the  Venue  cannot  be  changed  if  the  a£tion  be 
on  ^.  fpecialty.     Barnes^  491. 

In  an  aoion  of  efcape^  it  is  not  of  courfe  to  change  llie 
Venue.     Per  Holt.  C.  J.     Salk.  670. 

Debt  for  rent  laid  in  London  on  a  parol  &mHe  of  lands  m 
Kent^  and  the  court  refufed  to  change  the  Vcnue^  (aying,  they 
never  do  it  in  doH^    Stra,  878. 

Debt 
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And  herein  of  changing  the  Venue. 

Debt  for  rent  againft  leflee  may  either  be  where  the  land 
iies^  or  the  deed  was  made ;  but  an  affignee  is  chargeable 
only  on  the  privity  of  eftate.     Stra.  776. 

cut  detinet  for  rent  againft  an  executor^  muft  be  brought 
where  the  leafe  was  made,  becaufe;  it  is  for  arrears  in  te&- 
tor's  time  :  but  when  it  is  in  the  debet  U  dettnety  for  rent  ac* 
crued  in  the  executor's  time,  it  muft  be.  where  the  land  lies^ 
but  ^  ifTue  be  joined  it  cannot  be  altered,  becaufo  it  is 
agreed  to  by  defendant,     i  Vent.  286. 

Ih  covenant  on  deed  for  non  payment  of  rent  for  lands  in 
KentylsdA  in  Mtddlejex^  defendant  moved  to  change  die 
Venue^  but  was  denied.  For  if  local  defendant  wul  have 
advantage,  if  tran/ttory  the  Venue  cannot  be  changed,  the 
a£Uon  being  oil  difpecialty,'  Barnes^  491. 

Venue  not  changeable  in  an  a£tion  for  zfalfe  return*  Saltm 
669. 

The  court  won't  change  the  Venue  for  a  carrier,  for  the 
negle£l  is  tranfitory,  and  not  material  where  it  was.  &tf« 
670.  otherwife  perhaps  in  di/ceit,  or  where  there  is  an  a£bial 
misfeazance.     Ibid, 

Venue  not  changeable  in  an  aSion  on  Ae^atute  of  ufurj. 
Andrews,  66. 

A(5):ion  againft  tht  fieri ffs  of  London  for  fklle  imprifonment^ 
and  laid  in  Middlefex,  and  the  Venue  was  changed  into  Lon^ 
don  on  the  common  affidavit,  but  afterwards  it  was  brought 
back  into  Middlefex  y  it  being  faid,  that  the  officer  of  the 
Compter  was  fubje6l  to  the  (heriffis,  and  fo  there  could  be 
no  good  trial.     Salk,  670. 

The  edUon  was  laid  in  the  county  of  PooU,  and  for  a 
duty  claimed  to  be  due  to  the  corporation.  And  on  motion 
the  Venue  was  changed  to  Hampjhire,  it  appearing  manifeftly 
there  could  be  no  fiair  trial  in  Pook*  Mayor  of  Poole  v, 
Bennet-     Stra,  874. 

Per  cur.  in  My  lock  v.  Saladine.  Burr.  Rep.  4  pt.  1 564. 
We  are  all  of  opinion,  that  in  tranfitory  anions  the  court 
ought  to  change  the  Venue,  when  it  appears  upon  the  cir- 
cumftances  laid  before  them,  that  there  is  a  probable  ground 
to  apprehend  that  a  fair,  impartial,  or  at  leaft  a  fatis&£lory 
trial  cannot  be  had. 

Venue  \z\A\i\  London,  motion  to  change  it  to  £17/0^,  on  affi- 
davit that  the  caufe  of  a£tion  arofe  in  DenUgb/bire^  and 
Salop  was  the  next  Englifh  county.  Per  cur.  It  cannot  be 
done  without  confent  -,  and  Juftice  Dfnnjfmt  faid^  it  was  de« 

nied 
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And  herein  of  changing  the  Venue. 

vkA  to  him*    A£chm  8  €4^  a*  LUydv.  If^lliam*  Ld^  Raym* 

A  rule  to  Ihew  caufe  \riiy  Fentu  fliould  not  be  changed 
iaUi  W^ks^  on  aflUavit  of  fervice^  was  made  abfolute. 
2  ^^w  1270. 

The  ikme  poinX^^-'^-^ffaddington  v»  Thdwill.    Burr.  Rep. 

But  it  •  feemsy  that  it  is  meant  thereby  that  the  Fenue 
(hould  be  changed  into  the  next  Englijh  county.  fFilf.  22 1« 
SstyiT^  48. 

He  motion  muft  be  to  change  it  into  the  fVekh  county^ 
and  not  into  the  adjoining  Englijh  county :  becaufe  the  qffida^ 
vit  muft  exprefs  in  what  county,  and  not  dfewhere,  the 
cauie  of  a£lion  arifes.  But  after  the  Fenut  is  fo  changed,  the 
caufe  may  be  tried  in  the  next  adjoining  Englijh  coimty ;  and 
therefore  it  cannot  be  changed  out  of  the  adjoining  Englijb 
county  into  fFales,     2  BUtckJ.  Rep.  962* 

On  motion  to  change  the  Fenue  from  Briftol  into  the  adja- 
cent county,  the  court  (aid,  take  a  rule  to  try  the  caufe  in 
the  next  county,  the  way  is  not  to  change  tne  Fenue^  but 
to  try  it  in  the  next  county,     i  TFilf,  77. 

Fenue  not  to  be  changed  into  a  county  palatine.  Stra.  807. 
Barnes^  470. 488.-*— But  it  was  changed  into  C2&^/r,  becaufe 
the  court  can  fend  down  the  record  by  mittimus.  Ld.  Raym. 
1418*  and  vide  i  fFilf.  222. 

Fenue  not  to  be  changed  into  a  third  county  without  con* 
fent.     Stra.  121 6. 

The  court  won't  change  the  Fenue  into  either  of  the  three 
nofthorn  counties  preceding  the   Spring  circuit,     i  IFilf. 

The  court  won't  change  the  Fenue  but  into  a  county 
where  the  whole  caufe  of  aftion  arofe,     j  IVilf.  178. 

Fenue  may  not  be  changed  from  a  county  at  large,  into  a 
city  and  county,     2  Barnes^  388. 

But  it  has  been  changed  from  a  county  at  large  into  the 
city  of  London.     Jbid.  and  Salk.  670. 

And  it  may  be  changed  from  one  county  and  cityy  into  ano- 
ther eounty  and  city.  Pra£t.  Reg.  C.  P.  420.  But  it  cannot 
be  changed  into  Hullj  Canterbury^  &c.  becaufe  it  is  not 
known  idien  an  affize  will  be  held  there  ;  nor  into  the  citjr 
of  JVorxefter  ox  Gloucefter^  out  of  the  county  at  large,  becaufe 
th&afEzea  for  the  city  and  county  at  large  are  held  at  the 
laau  places    But  all  thi$  is  in  the  difcretion .  of  the  courC 

*^  When 
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And  herein  of  changing  the  Venue* 

When  the  caufc  of  adion  arifcs  in  Berwick  only,  die 
Fifitu  it  fee^is  ihould  be  in  Northumberland,  Vide  a  Blacifw 
Hep.  1036. 

Venue  was  changed  into  the  next  cotatty  for  want  of  a  fair 
trial  in  the  proper  county,     i  fViif.  298. 

Ferme  may  be  changed  in  J3.  R.  in  an  a^on  upon  a  pro- 
miflbry  note.  IVtif.  173. — but  the  praSice  is  contrary  in 
Q  B.     Sayer^  7.    2  Blackf.  Rep,'g<)2'     Dmjnesy.  Bryan. 

Defendant  cannot  move  to  change  the  Fenue  in  any  adxon 
until  his  appearance  be  entered,     Eaji.  24  Car.  2* 

In  tranjitory  aftions,  the  plaintiff,  after  the  ejfoign  day  of 
ttit  fuhfequent  term  after  the  appearance,  fhall  not  alter  his 
cvmFenuey  though  he  would  pay  cofts  or  give  an  impar- 
Jancc.     Stra.  211.  858. 

The  Venue  may  be  changed  in  local  as  well  as  tranfiorj 
adions,  on  occafion.     Per  EarlMamfield.     Lofi.  50. 

In  a  tranfitory  aftion  at  any  time  before  plea  pleaded,  oit 
affidavit  made,  "  that  the  plaintiff's  caufe  of  a£lion  (if  any) 
arofe  in  the  county  of  Jl.  and  not  in  the  county  of  B.  as  laid 
in  the  declaration,  or  elfe where  out  of  the  county  of  -A" 
the  defendant  may  move  the  court  to  change  Ae  Venutj 
which  the  court  wdl  do.  [Sayer<,  77.]  But  if  the  plaintiff 
will  undertake  to  give  material  evidence  of  fomc  matter  in 
iflixe  arifing  in  B.  the  a&ion  (hall  be  there  continued. 
Salk.  66q. 

The  defendant  muft  in  fuch  cafe  plead  to  the  new  a£tion 
as  he  ihould  have  done  to  the  former  widiout  delay ;  and 
.  the  Venue  may  be  changed  in  this  manner^  though  die  de- 
fendant comes  in  on  the  exigent.     Mich.  1654.  C.  B. 

Notwithi^anding  defendant  has  applied  for  further  time  to 
plea4,  he  may  move  the  court  to  change  the  Venue  in  thofe 
cafes  where  tne  Venue  may  be  changed  by  the  courfe  of  the 
court.  Mich.  16  Geo.  2.  C.  £.— -The  fame  pr»%ce  in 
B.R. 

Venue  may  be  changed  after  a  judge's  order  for  time  to 
plead  in  B.  R, Sedquare  in  C.  B.  vide  Server j  207. 

In  Barnes  478.  faid  it  cannot,  nor  even  after  a  fummons 
Wfbre  a  judge  fbr  time  to  plead,  though  the  fummpns  be 
difcharged,  and  no  order  made. 

But  after  an  order  for  hail  it  may.     Barnes^  483. 

So  after  an  order  for  an  imparlance.     Barnes^  487. 

But  fince  the  foregoing  cafes,  it  has  been  held  in  C.  B* 
that  a  fummons,  or  order  fbr  time  to  plead,  fhall  be  no  bar 
to  a  ipotion  to  change  the  Venue*    Barnes^  489* 

But 
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And  herein  of  changing  the  Venue, 

But  on  application  to  change  the  Venue  after  a  judge  had 
given  an  order  for  time  to  plead,  defendant  confenting  to 
rejoin  gratisy  and  take  notice  of  trial  at  the  fitting  after 
term,  the  court  held  it  came  too  late,  and  that  defendant's 
conient  ihould  bind  him.     Barnes^  493. 

Venue  maj^  be  changed  ^ter  tl  judge  s  order  for  taking  no- 
tice of  trial  in  ACddlefex,     fViU',  245. 

But  in  Gomm  v,  Qendon  in  the  Exchequer,  Eafl.  1781,  it 
was  ruled  by  the  barons,  that  the  Venue  cannot  be  cnanged 
to  an  out  county  after  defendant  is  tied  down  by  a  judge's 
order  to  tafcelhort  notice-  of  trial  within  term— the  motion 
beine  inconfiftent  with  the  judge's  order* 

N^Uy  On  application  to  the  court  to  change  the  Venne^  no 
notice  of  motion  is  neceflary  to  be  given  to  the  adverfe 
party j  or  his  attorney 4 

Where  d  rule  is  made  to  change  a  VenuM^  and  the  plaintiff 
would  bring  back  the  Venue^  the  rule  muft  be  ^  /^  give  fome 
evidence  of  the  matter  in  Ufue  arjfing  in  that  county  j"—— and 
where  the  plaintiff  will  be  bound  to  give  fuch  evidence,  the 
court  won't  change  the  Venues 

Where  the  evidence  neceflary  to  fupport  the  adion  arifcs 
In  two  counties,  the  plaintiff  may  lay  the  Venue  in  which 
countv  he  will.     Salk.  669. 

Wiere  either  party  (agge&sAecial  matter  for  awarding  tfie 
Venue  out  of  the  common  courie,  a  copy  muft  be  given  the 
other  party  in  reafonable  time  for  them  to  confider  before  a 
Neintdedire  is  entered.  Brocas  v.  city  of  London.  Stra,  235. 
Defendant  muft  move  to  change  the  Venue  before  plea 
fdeaded.  So  plaintiff  muft  in  like  manner  move  to  difcharge 
the  ruie^  on  undertaking  to  give  material  evidence  before 
replication  or  plea,  ^uare  tamen^  as  to  the  plea,  for  plain- 
tiff may  not  have  time,  becaufe  the  defendant  may  give  a 
plea  at  the  fame  time  he  ferves  the  rule'  to  change  the  Venue* 
Dickenfon  v.  Fijher.     Stra.  858. 

If  a  declaration  be  delivered  fo  early  in  term,  that  the  de- 
fendant has  eight  days  in  that  term,  he  cannot  move  to 
change  the  Venue  the  next  term.  J^plin  v.  Gray,  Str. 
an. 

The  defendants  having  put  in  their  plea,  after  a  rule  for 
Ihewing  caufe  why  the  Venue  ftiould  not  be  changed,  and 
before  it  was  made  abfolute  -,  the  court  held  that  the  putting 
ia  the  plea  by  inadvertency  was  no  waiver  of  the  rule,  and 
gave  the  defendants  leave  to  withdraw  their  plea  on  pay- 
meitt  of  cofts,  and  made  the  rule  for  changing  die  Venue 
Vol.  I.  Q^  abfolute. 
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And  herein  of  changing  the  Venue. 

abfoliite.  Trin,  24  ^  25  Geo*  2.  C.  B,  Herbert  v.  PloWir 
\J  al.  in  trover. 

.  Defend^t  aJfter  obtaining  z  judge^ s  ordet'  fot  time  to  plead, 
on  confenting  to  rejoin  gratis^  and  taking  notice  of  trial 
at  the  fitting  after  tenn  in  London^  obtained  a  rule  nift  iot 
changing  the  Venue  from  London,  into  Effexj  which  W4$  dif- 
charged ; — for  though  an  order  foi*  time  to  plead  is  gene* 
rally  no  reafon  againft  changing  the  Venue^  yet  if  the  de- 
fendant's attorney  will  confent  to  take  notice  of  trial  In  the 
county  tc/^^rf  the  a£iUn  is  laidy  that  confent  il^all  bind  faim. 
3ut  it  the  judge  had  known  the  defendant's  intention  of 
^movyig  to  .change  the  Fenue^  he  could  have  made  his  ordef 
without  prejudice  to  fuch  motion,  Trin.  28  Geo.  7.,  Hunter 
V.  Gray^  and  Smith  v.  Gray.     Suppl.  to  Barnes^  59,  60. 

Aftex  the  Vetiue  is  changed  upon  the  common  affidavit^ 

.the  court  will  not  alter  it  again  upon  an  affidavit  that  the 

witnefles  live  in  Scoiland^  and  will  not  come  fo  far  as  £o»- 

don,  but  ^e  willing  to  come  to  Carlijle.  Fogoe  v.  Gale.  B.  R^ 

I  IVi/f.  162. 

Defendant  on  motion  and  common  affidavit  had  obtained  ^ 
rule  to  change  the  Fenue  from  Middlejex  to  Cumberland ',  and 
the  plaintiff  had  altered  the  ijfue  accordingly,  and  delivered 
,thff  fame  fo  altered  to  the  defendant's  agent }  and  then  ap- 
plied for  a  rule  to  (hew  caufe  why  the  IVenue  fhould  not  be 
Drought  back  to  Middlejex^  which  the  court  difcharged,  but 
without  colli.  '  ■  v<  Boddington  and  others,  Mich.  20  Geo.  3. 
B,R.  ^ 

KijJe  niji  difcharged,  the  words  of  the  affidavit,  where- 
upon the  rule  was  made,  being  that  the  aftion  did  arife  in 
the  county  of  Bucks^  and  not  in  the  county  of  Middkfex^  or 
elfewh^re  out  of  the  county  of  Bucks^  to  defendant's  knowledge 
and  belief y  which  is  not  pofitive,  and  therefore  ihfufficient. 
Barnes^  4.7  8  • 

In  C.  J5.  if  motion  to  change  the  Fenue  be  made  the  laft 
,  day  of  term,  the  court  will  not  make  a  rule ;  for  the  plaux- 
tiff  has  no  time  to  {hew  caufe.  Pra^»  Reg,  426-' — — -^ 
But  if  the  declaration  be  delivered  fo  late,  that  the  defen- 
dant cannot  move  before  the  laft  day  of  term,  he  may  move 
it  then. 

A  plaintiiF  after  he  has  made  his  eledtion  as  to  la]^ng  the 
Fenue^  cannot  afterwards  change  it.     Barnes^  479. 

If  the  plaintiff  is  a  barrj/ler^  he  may  lay  a  tranntory  a&ion. 

Jn  the  county  of  Middle/ex^  for  his  attendance  is  fuppofed 

6  to 


And  herein  of  changing  the  VbnuEp 

to  be  continually  in  t;he  courts  at  Wejlminjler,  2  Show.  176. 
'Mod.  64.     Styles^  460. 

And  if  the  defendant  is  a  harrijler^  he  may  have  the 
Venue  changed  into  Middlejex  in  any  tranfitory  aftioiu 
Sali.t>66. 

AJerjeant  at  law  has  the  like  privilege  in  C  B, 

Barriflers^  &c.  are  entitled  to  this  privilege,  though  they 
have  diicontihued  practice,  and  have  lived  in  the  country  for 
fome  years  paft.     2  Sh'&w.  242*  '    ' 

The  Venue  was  chansicd  from  Mlddlefex  upon  the  common 
affidavit,  thai?  the  caufe  of  a<Slion  (if  any)  iarofe  irt  Hamp^ 
Jhire.  But  on  (hewing  caufe  that  plaintiff  was  a  barrifter, 
and  maftef  in  Chanceryy  the  rule  was  afterwards  difcharged, 
HiL  2  Geo.  2.  Burroughs  v.  TVillts.  2  Ld.  Raym.  1556. 
2  Stra:  822.     I  fVilf.  159'. 

But  in  C.  B.  If  zfcrjifant  at  lawj  or  an  attorney  be  plain- 
tiff, and  {wtshy  captasy  and  not  by  writ  of  privilege^  the 
^^a/ may  be  changed,  for  he  has  thereby  waived  his  pri- 
vilege, and  is  to  be  confidered  only  as  a  common  perfon. 
Pra^.  Reg.   C.  P.  420.     Barnesy  346.  338/    PraSl.  Reg, 

a  p.  419. 

If  an  attorney  is  plaint! ff^y  and  lays  the  Venus  in  Middlefeic^ 
it  fliall  not  be  changed, — otherwife  if  in  London.  Salk. 
668-     BarneSy  479. 

•  But  if  an  attorney  fufes  by  capias  inftead  of  attachmentj 
defendant  may  move  to  change  the  Venue  in  thofe  cafes  where 
it  is  changeable.     Barnes y  479^ 

Defendant  moved  to  change  the  Venue  from  Middkfcx  into 
Suffolk.  PlaintifF  (hewed  for  caufe,  that  he  was  an  attorney 
of^e  coi\rt,  and  therefore  had  a  right  to  lay  his  a<Et:ion  in 
Middlefex:  but  it  appearing  that  plaintiff  had  not  declared 
in  perfon  but  by  A^.  C,  his  attorney,  the  Venue  was  changed. 
Barnes y  479. 

But  where  an  attorney  or  officer  of  the  court  is  defendant^  he 

lias  Jio  privilege  concerning  the  Venue. Carth.  126- 

Shoiw.  148.     Barnes y  482. And  even  where  an  attorney 

was  plaintiff,  the  Venue  was  altered  upon  affidavit,  becaufe 
the  matter  arofe,  and  all  the  witneffes  lived  in  remote  parts 
of  the  kingdom.     Ibid. 

If  an  attorney  fues  by  Capiasy  inftead  of  attachment  of 
privilege,  the  AV«tt^  mav  be  changed.  BarneSy  ^^o.  for  he 
thereby  waives  his  privilege. 

An  attorney  cannot  change  the  Venue  into  Middlefexy  where 
there  is  another  defendant  joined.     Stra.  610. 

CL2  Kclerl 
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And  herein  of  changing  the  VeUue. 

'  A  clerk  of  ajpze  ferooght  an  aAion  for  irffauk  and  batterf 
committtea  in  Kent,  and  laid  the  Fenui  in  Middltfex^  upon 
diie  common  affidavit  the  ^/fv^wa^ changed;  but  on  motion 
for  die  plaintiff  the  rule  was  fetafide,  anS  die  Venut  brought 
back  into  Middlefex.  Knight  v.  Bamaiy.  a  Ld.  Raym, 
J  253-'  &ali'  670.  for  the  clerk  of  affiu^  is  clerk  to  the  judge 
of  ajjizej  and  oound  to  attend  htm  at  the  ajjixes  in  the 
country,  and  at  Weftminfter,  to  return  Poftcas. 

Per  Powell],  The  privilege  of  laying  the  Venue  in  Afid^ 
dlefex^  extends  to  judge's  clerks  as  well  as  to  ferjeants  at  iawy 
harriftersy  and  attornies*  Salk,  670.  Aferjeant  fucd  by  ^rf- 
ginalj  therefore  the  Venue  on  motion  was  changed,  Bamesy 
484. 

In  B.  J?r  where  an  attorney  is  defendanty  he  may  change 

the  Venue  into  Middle/ex,     Stra.  1049. But  in  C^B.  "it 

IS  not  alone  a  fiifficient  catife  to  change  the  Venue^  Barnes^ 
144.     PraSf:  Reg,  CjP.  419. 

But  notes  Where  all  fuch  perfbns  Aie,  or  are  fued  in  auter 
droits  as  heirs^  executors,  or  adminiftrators,  they  lofe  their 
privilege^ 

In  cafes  where  the  plaintiff  eannot  regularly  move  to 

thange  the  Venue,  he  may  do  it  in  effeS   by  mo\^ng  to 

amend 'y  and  it  was  done  in  this  Cafe  by  ftriking  out  Dcr^ 

fefjhirey  and  inferting  MtddlefiXw    Stroud  v.  Tilley,     2  Stra„ 

1 162. 

And  !n  the  cafe  of  Rivet f  and  others  v.  Cholmondeley,  the 
court  fufiered  this  amendment,  on  the  authority  of  the  fore- 
going cafe,  even  after  the  defendant  had  changed  the  Venut 
on  the  ufual  affidavit.     Sfra.  17.01. 

The  adlion  was  on  a  remedial  law,  and  by  it  the  pIuntiiF 
was  confined  to  bring  his  aSion  within /!>  months^  and  to  lay 
it  in  Middlefix.  By  mift^ke  the  plaintiff's  former  attorney 
laid  it  in  London  iiiftead  of  MidMefix ;  and  the  hitAake  was 
not  difcovered  till  after  plea  pleaded,  and  iflue  joined.  Oa 
which  the  plaintiff  moved  for  leave  to  change  the  Venue 
horn  London  to  'Middlefex^  which  was  ordered  on  payment 
of  cofts.  If  the  amendment  could  not  be  made,  die  plain- 
tifFmuft  lofe  his  remedy ;  he  is  now  too  late  to  bring  a  nev^ 
action.  In  an  action  upon  a  penal  ftatute,  the  court  pro-- 
bably  wodd  not  interpofe;  but  in  the  cafe  of  a  remedial 
kw,  the  amendment  muft  be  madcr  Coak  v.  Shane  &  air 
Barnes,  12.. 

Plaintiff  having  laid  his  a£Iion  in  London,  with  a  profort 
6f  letters  tdlamentary  from  the  bifliop's  court  in  Durham,- 

obtained 


And  herein  of  changing  the  Venue. 

obtained  a  rule  to  fltew  <;avi<fe  ^hy  h^  &ould  not  amend  the 
jdeciararioA,  by  laying  tj^e  Fenia  in  Northumb£rland  inftcad 
of  L^ndem-:  Un  il)^win^ .  caM^fe,  Ibe  court  difcharffcd  tke 
jrule»  ifi  ni4  being  WUal  to  amend  the  f^enta  at  plaintiff's  iii- 
ftai>^)  MOlefs  wh«j:e  die.a^ion  is  confined  by  a£t  of  parlia. 
atie^Ctoa  psu^ticular  county,  and  plaintiff  by  miftake  lays  it 
in  aiM^ther  couQty.  Simple  contrail  debts  follow  the  perfon 
of  the  debtor^  .fpeci^ti^^  are  aiTets  where  found.  In  this  cafe 
the  ^nlendaleot  feems  to  be  to  ma]^  good  an  adminiftra* 
iion,  .which  pjobably  is  vwi  in  law^  Bird  ex$rp  y,  Fofteu 
Banmy  19. 

In  C^-By  plainigifF  declared  in  MuUlefex^  deib;idant  pleaded 
the  ftatute  of  additions  in  abatemmU  XJRSX  he  was  a  pawn- 
broker, and  not  a  yeoofian,  as  called  in  the  declaration. 
PlaintiiF  replied  an  original  in  placito  pradUii^  in  GJoucefter- 
/hire,  wherein  defendant  is  called  a  pawobroker^  Dttnurrtr 
inde.  On  argi^ment  the  court  held,  that  continuaficea  of  the 
pri^ingl  writ  in  this  cafe  are  not  neceflary  1  but  that  00  an 
original  in  Gloucefterihire,  plaintilF  cannot  proceed  in  anoir 
^er  county ;  nor  have  the  court  any  ]uriicli£tion  in  MiJU 
dlfffx  iMKler  this  original  in  Ckucefterjhire.  Defendant  maybe 
hsought  in  after  ihcx^iaf  returned  non  eft  invintus^  by  zjef- 
tatum  into  any  other  county ;  but  plaintiff  muft  came  and 
proceed  according  to  his  original  writ,  and  in  the  fame 
couijty.     Judgment  quodbrevi  cajfftur.     Barnes^  i66* 

N§u^  That  a  moiitipn  to  cbai^ge  Ae  l^eniu  cannot  be  m^de 
the  bft  day  of  term,  bepaiffe  ^hefe  is  no  day  1^  ^em  t^ 
ihew  caufe. 

An  affidavit  of  one  of  d^^ai^'s  is  ft^fficjent  to  found  a 
m#tioA  to  change  the  FenuCf    Barms^  48a- 

^ninate^  If  plain(iff»  ia  order  to  retain  a  Vinut^  under- 
takes to  give  material  evidence  in  the  county  wb^re  he  has 
laid  its  .and  at  the  trial  does  not,  but  fails  VBMfk^  be  muft 
be  nanjuitedf     %  Bhikfi  R^.  lo^i , 


'  '<3  Of 
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Of  difcontinuing  the  Action,  and  of  flaying 
Proceedings. 

IF  the  plaintiiF  fees  occafion,  or  finds  he  cannot  fupport 
his  adtioh,'  he  may  difcontintu  the  fame  either  before  or 
after  declaration  delivered,  by  motion  at  thg  Jidi  bar^  on 
payment  of  cofts. 

Proccfs  VFas  ferved  May  14^  and  declaration  delivered 
yune  8  ;  defendant  moved  to  ftay  the  proceedings,  the  true 
day  of  return,  which  was  menfem  pafcha^  May  ig,  not  be- 
ing inferted  in  the  notice,  but  the  day  after.  The  queftion 
was.  Whether  defendant  was  too  late  to  move  ?  But  as  he 
came  before  interlocutory  judgment  figned,  the  court  held 
he  came  in  due  time,  and  made  die  rule  to  ftay  proceedings'. 
Barnes  296.  1 

If  plaintiff  would  difcontinue  after  joinder  in  demurrer^ 
it  muft  be  moved  in  court.  Tr'tn*  1753.  Saxby  v.  Kirkus. 
Vide  Barnes  171. 

In  troVef'  a  rule  which  was  made  to  (hew  caufe  why 
proceedings  ihould  riot  be  ftayed  till  after  payment  of 
-cofts  allowed  in  a  former  adion  for  the  fame  thing,  to 
defendant,  was  diicharged  as  unprecedented.  The  court 
will  not  make  fuch  rule  in  any  cafe  except  eji^^lment. 
Barnes  125. 

Plaint\fF  moved  to  difcontinue,  on  payment  of  cofH, 
after  judgment  oh  demurrer  for  him  (but  not  entered  on  re- 
eord)  and  a  writ  of  error  brought,  but  not  put  in.  But  the 
Court  refufed  it,  without  paying  cofts  on  the  writ  of  error. 
Barnes  169. 

After  argument  upon  a  demurrer  to  defendant's  plea,  the 
court  refufed  to  let  the  plaintiff  withdraw  his  demurret^ 
but  gave  leave  to  difcontinue  on  payment  of  cofts.  HiL 
1754.  ibid*  '•  * 

Executors  and  udminl/trators  pay  cofts  on  difcontinaing* 

4  Burr.   IA51. 1584.     Barnes  1^9.    where  they  halt 

knowingly  Drought  their  adion  wrong ;  as  where  one  exe* 
cutor  brings  an  adion  in  his  own  name  when  he  Jcnows 
that  others  are  fubfifting.  i  BlackJ.  Rep.  451.  but  otherwife 
they  do  not  pay  cofts. 

Motion  dn  behalf  of  plaintiff  adminijiratpr^  to  difcontintu 
without  payment  of  cofis,  A^on  was  an  ejeSfment^  and 
plaintiff  did  riot  difcover  defendant's  tide  tUl  the  record 
tame  down  to  trial;  when  finding  it  good  againft  him, 
dccliiled  going  to  trial.— —The  motion  was  granted,  on 
'   "  plaintifF*8 


Of  difcontinuing  the  Action,  aad  of  flaying 
Proceedings. 

plaintiff's  agreeing  not  to  bring  another  a^^ion  without 
leave;  but  the  court  (aid  U  was  not  a  matter  of  courfe, 
but  depended  entirely  on  the  tranfadign  being  fair^  and 
no  hchis  on  part  of  plaintiff.r-r— A^<>^#t  This  cafe  is  the 
ftronger,  as  plaintiff  had  undertaken  to  try  the  cauib 
peremptorily  on  judgment  being  moved  againft  him,  as  in 
cafe  of  a  nonfuit  for  a  former  delay.  Burr^  Rep.  ^  pt. 
1928* 

Avowant  in  replevin  oannpt  have  a  rule  to  discontinue ; 
for  though  he  is  an  a&or  in  law,  yet  it  is  the  plaintiff's  fuit. 
Stra.  112. 

In  replevin  avowant  had  juftified  under  a  diftrefs  for  rent. 
Plaintiff  demurred  to  avowry,  and  on  argument  .there  was 
judgment  for  avowant.  Then  plaintiff  moved  to  difcon- 
tinue,  but  was  denied:  The  queftion  determined  on  the 
demurrer  being  upon  the  conftrudiion  of  the  a6l  of  parlia- 
ment, v^iich  is  the  merits  of  the.  cafe*     Barnes  169. 

Rule  for  judgment  mjh  &c«  ^^^  argumeiit  upon  a  de^ 
jnurrer  2xiA  Joinder  to  defendant's,  {dea,  and  motion  for  leave 
to  difcontinue  denied.  Turner  v.  Turner*  2  Ld.  R^m*  856. 
Barnes  ibf^* 

If  plaintiff  difcontinues,  it  is  always  on  payment  of 
cofts« 

Plaintiff  obtained  a  ruk  to  difcontinue  on  payment  of 
cbfls.  Defendant  moved  to  discharge  the  rule  upon  an  aiE* 
daviti  that'he  had  be^n  a  fec<md  time  arretted  for  the  fame 
caufe  of  adion,  before  the  rule  to  difcontinue  was  obtained. 
The  court  refofed  to  make  any  rule.  Plaintiff  may  difcon* 
tinue  at  any  time«     Barnes  ibq* 

The  plaintiff  after  a  verdict  on  ifiue  Joined,  or  a  writ  of 
enquiry,  cannot  difcontinue  without  defendant's  affent.  P^r 
Hob.  •  Carth.  87.  After  fpedal  verdi&  plaintiff  cannot 
have  leave  to  difcontinue,  in  order  to  adduce  freih  proof 
in  contradi<^ion  to  the  verdid»     2  Blackf.  Rep.  815. 

Action  againft  defendant  by  a  wrong  name,  to  which  he 
pleaded   in   abatement:    Thereupon,    without   more,    the  ^ 
plaintiff  declared  againft  him  de  novo^  by  his  right  name';  ' 
to  which  defendant  pleaded  auter  a^ion  pendent.     On  which 
plaintiff  moved  to  difcontinup  his  former  a^on.— r— P^r 
H^lt^  'tis  too  late  to  do  it  now.     Ld.  Raym.  1014. 

Though  it  is  not  ufukl  in  any  cafe,  except  in  eii£tment^ 
to  ftay  proceedings  in  a  fecond  action  for  the  fame  caufe,  till 

0.4  the 
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Of  difcontinuing  the  Action^  imd  of  flaying 

PROCEEPINGS, 

the  cofts  of  the  firft  are  pttd^  )Qst  A^  Coprt  in  (pme>cafes, 
under  particular  circumftances,  as  where  thefecond  siAkui 
appears  vexatious  ^  and  when  the  merits  have  been  fiiUy 
tried  in  the  firft^  will  ftay  proceedings  in  a  fecondaflton 
for  the  fame  caufe,  till  the  cofts  of  the  firft  are  paid,  Mel- 
ihart  v.  Halfey.     %  BlackJ'.  Rep.  741. 

In  a  qui  tarn  adion  on  the  ftatute  of  ufury,  tho  defendant 
moved  to  ftay  proceedings  till  notice  given  of  the  plaintiff^s 
abode.  — On  the  rule  to  fhew  caufe  being  ierved  on 
plaintiflF's  attorney,  he  gave  notice  that  the  plaintiff  was 
abroad,  but  was  ftill  going  on  with  the  a£Hon.  After  which 
it  was  moved  a  fecond  time  to  ftay  proceedings  till  his  re« 
turn,  or  fecurity  given  for  cofts,  which  is  ^  reafon  die 
rule  is  founded  on :  And  on  hearing  plaintiff's  counfel  it 
was  granted,  and  fecurity  was  given  for  the  cofts  accord* 
iogly.     Vat  qui  tarn  v.  Green,     Stra,  697. 

In  an  ^Aion  on  the  cafe  it  was  moved,  on  an  affidavit 
that  defendant  did  not  know  the  plaintiff,  that  the  {dain« 
tiff's  attorney  might  give  an  account  who  his  client  wa$, 
and  s  where  he  lived.  But  the  court  refufed  it^  faying,  it 
had  never  been  done  but  in  a  qui  tarn*  Braaiy  v.  Dilt9n* 
Stra.  705. 

An  attorney  of  B.  R.  was  ordered  to  pay  cofts,  where 
plaintiff  could  rot  be  found,     Stra.  403. 

Infant  fued  by  guardian,  and  defendant  moved  that  plain* 
tiff's  attorney  might  give  notice  to  him  of  die  place  of  the 
guardian's  abode,  on  affidavit  that  he  did  not  know  him, 
:|nd  that  he  had  heard  that  he  was  of  mean  circumflances ; 
granted.     Et  per  cur.     It  is  often  done  in  caias  of  qui  tam^ 

Jnd  Infants.  Totnlin  ^l.  Brookes,  i  fyHf.  246. 
After  notice  of  trial  and  regularly  countermanded,  plain- 
tifF  obtained  a  rule  to  difcontinue  on  payment  of  coib. 
vAfter  the  notice  of  trial,  and  before  tiie  countermand,  a 
witnefs  for  defendant,  who  refided  in  London^' itt  out  for 
Tork  affizes :  And  queftion  was.  Whether  the  expence  of 
this  witnefs  could  be  allowed  defendant  in  cofts?  The 
court  held,  that  as  the  countermand  was  regular,  cofb  for 
this  witnefs  could  not  be  allowed.     Barnes  307. 

Trefeafs  for  taking  a  gun,  and  after  not  guiky  {beaded, 
plaintiff  moved  to  difcontinue  on  payment  of  cofts.  The 
defendant  upon  affidavit  of  his  being  a  juftice  of  the  peace, 
and  in  execution  of  his  office  moved  for  double  cojh :  And 

the 


Of  difconvnuing  the  Action^  and  of  flaying 

PROCEEtolNOS^ 

jdie  queAion  was,  Wh^er  it  (hould  be  don^  by  rule  4r 
JTuggeftion  i  And  the  court  on  conftderation  held,  that  this 
being  a  difcoiitinuance  with  leave  of  the  courts  obtained  hf 
rule,  they  might  make  this  a  part  of  the  term$«  And 
pbat  differed  it  from  the  tsk  of  a  vcrdiSf  or  mnfuity  vribcCP 
it  mufl  be  done  bv  way  of  fu^gefiion.    Stra*  97^. 


oe 


^i6       M  0mvtofdni. 

'^     .  Of  Nonprossing  for  not  declaring. 

IF  the  plaintifF  does  not  declare  before  the  end  of  the 
enfuing  term  after  the  writ  is  retiottahley  [artd  defendants 
have  appeared  and  filed  bail  of  the  term  in  which  the  procefi 
is  returnable  j]  if  the  fuit  is  by  bill  in  B.  R.  a  nonprojs  may 
•be  fignefd  widiout  entering  any  rule  to  declare  or  call  for  a 
'^tclaratibn  ^  and  the  defendant  (hall  have  his  cods.  Stai* 
13  Car,  2^ Jit  2-  r.  2*  /.  3^.  .      -  '     '*       . 

But  if  the  fuit  be  by  original  in  B.  R.  the  practice  is  the 
fame  as  in  CI  B.  which  is  this 

If  plaintifF  does  not  declare  after  the  end  of  the  enfuing 
term  after  the  writ  is  returnable,  and  defendants  have  ap- 
peared and  given  a  rule  to  declare  either  at  the  end  of  the 
laid  enfuing  term,  or  in  four  days  after,  and  *  demanded  a 
declaration  by  note  in  writing,  the  defendant  may  fign  a 
nonprofs  at  any  time  in  the  vacation  of  fuch  enfuing  term, 

and  not  after.-^ HiL  o  Jnn.     Mich,   i  Geo,  2.   C  B.         % 

Harr.  Nau  Pratl.  B.  K.  325.     Et  ter  Matter  Owen. 

A  nonprofs  may  be  figned,  thougn  the  declaration  (hould 
.  be  tendered  after  the  end  of  the  fecond  term.     12  Mod.  217. 

A  latitat  was  againftyy^^*,  and  one  figned  a  nonprofs^  and 
it  was  held  fufficient  for  all.     Ibid. 

But  it  is  faid  that  the  praftice  of  B.  R.  is,  Aat  if  a  de- 
claration is  delivered  after  the  fecond  term,  but  before  a 
nonprofs  is  adlually  figned,  you  cannot  afterwards  fign  a 
nonprofs. 

The  defendant  did  not  file  bail  within  two  terms,  and 
plaintifF  did  not  declare  after  the  end  of  the  fecond  term  ; 
but  before  the  third  term  defendant  filed  bail  and  entered  a 
nonprofs.  On  motion  to  fet  it  afide  the  court  referred  it  to 
the  Mafter,  who  was  of  opinion,  that  a  nonprofs  could  never 
be  figned  unlefs  bail  were  filed  within  the  two  terms.  Holmes 
V.  JVhite.  K.  B.     Eajl.   1 1  Geo.  3. 

A  latitat  was  awarded  againft /^wr  dfendants^  the  plaintifF 
was  nonfuited  by  every  one  oi  t\itm.  Jez^erally  for  not  de- 
claring againfl  them  in  two  terms  \  and  30  s.  cofls  awarded 

to  every  one  of  them  3    but  it  was  held   ill. Fbr  per 

Holty  c.  j.  though  the  plaintifF  might  declare  againft  them 
feverally,  yet  as  the  writ  was  awarded  againft  them  jointly, 
and  the  plaintifF  was  nonfuited  before  any  declaration,  there 
ought  to  be  but  one  nonfuit  for  all  of  them.     Com,  74. 


•  Id  replevin  this  does  not  fecm  ncccflary.     Mich.  1654.  /  i6. 

If 


Of  Nonprossing  for  not  declaring. 

If  defendant  remoyes  a  caufe  by  habeas  corpus  into  B.  ^. 
he  cannot  have  a  nonprofs  for  want  of  a  declaration. 

Executors  and adminiJtraUrs  pay  cofts  upon  being  nonprofs* d 
for  want  of  declaring  in  due  time.  4  nurr.  1584. — ^^o 
they  pay  cofts  for  not  going  to  trial  purfuant  to  notice  given  by 
them.— 7 — But  on  a  nonfuit  they  do  not  pay  cofts.  Cro,  Jac^ 
229.     4  Burr*  1584. 

^  If  a  prifoner  is  fuperfeded  on  filing  common  bail,  if 
he  can  ever  fign  a  nonprofs  ?  In  C.  B.  plaintiff  mufl: 
declare  in  two  terms.     R^g,  1654.  /.  15.     Eajf.  W.  tf 

^*  y*  3*  ^4  ^  '5  ^^'  ^'  "^^<^'  2:  ^^ft*  8  G<ro.  I. 
Mr,  Cawper  clerk  of  the  rules  in  B,  K,  doubted  whethei: 
he  (night  not  fign  it  as  foon  as  bail  filed,  becaufe  the 
plaintiff  had  not  declared  within  two  terms  5    but   that 

feems  impoffible. But  ^  If  he  could  not  fign  it  at 

the  end  of  two  terms  after  bail  fled?  Vide  Prifoners^ 
poft  Vol.  2. 

In  affumpftt  againft  two  on  a  joint  contraSf^  if  one  pleads 
bankruptcy^  the  plaintiff  may  enter  a  nonprofs  as  to  hinty 
and  it  don't  difcharge  the  other,  and  that  is  the  proper 
way  of  doing  in  fuch  a  cafe,  i  IViL  8q»  Noke  and  Chif^ 
well  V.    Ingham,   in  error,  B.  R.'. -And  vide   10  jfnncy 

In  trefpafs  againft  feveral,  the  plaintiff  may  enter  a  non^ 
-profs  as  to  one  or  more,  and  go  on  againft  the  reft.  Ibid* 
'  Where  defendants  fever  in  their  pleas,  the  plaintiff  be- 
fore the  record  is  fent  down  by  nifi  prius  either  before  or 
after  iffue  joined,  may  enter  a  nonprojs  againft  one,  and  go 
on  againft  the  reft :  but  where  they  do  not  fever,  he  caii- 
pot  enter  a  nonprofs  as  to  one. 

In  B.  R,  the  plaihtifF's  attorney  was  fummoned  before  a 
judge  to  produce  his  client, — and  me  judge  made  an  order, 
that  unlefs  he  produced  him  within  a  month,  the  defendant 
Ihould  by  confent  be  at  liberty  to  fign  a  nonprofs*  He  did 
not  produce  hiih  within  a  month,  and  the  nonprofs  was 
figned;  and  qn  affidavit  made  that  no  fuch  man  as  the 
plaintiff  could  be  found,  the  court  on  motion  made  a  rule 
'  upon  the  attorney  to  pay  the  cofts ;  and  afterwards,  upon 
an  affidavit  that  they  were  demanded  and  unpaid,  the 
Court  granted  an  attachment  againft  him»  Gynn  v.  Kirbju 
$tra.  402. 

Motion 


Of  Nonprossing  for  not  declaring. 

Motion  was  made  to  fet  afide  a  Tunprofs  ftsned  for  want 
of  a  declaration,  which  bad  been  demanded  of  plaintift'^s 
attorney  in  the  country,  and  not  of  the  agent  in  town.  It 
was  upon  (hewing  caiue  fworn,  that  the  plaintiff's  attorney 
in  the  country  agreed  that  the  demand  on  him  ihould  be  re<- 
gular.  Per  cur.  Let  the  mnprofs  be  fet  alije.  No  agree- 
ment of  country  attornies  can  vary  the  pradic^  of  the  court. 
All  tranfadlions  of  this  kind  muft  be  in  town.     Barnes  311. 

After  a  nQnprofi  or  v$nfuitf  the  plaintiff  may  commence 
pother  action  for  the  fame  eaufe  \ — ^but  after  a  retraxit  he 
<»nnot,— for  a  retraxit  is  a  total  relinquifbment  of  tlie  fuit, 
and  a  conii^eat  difcharge  of  the  action,  and  is  confidered  as 
a  departure  in  ^ite  of  the  court ;  and  ufed  to  {hew  that  the 
plaintiff  ceafes  to  profocute  his  fuit  for  ever.  Whereas  a 
nonprofs  or  nonfuit  is  ?i3  bar  to  another  a£tion,  but  a  retraxit 
is  and  may  be  pleaded  as  fuch.     i  JViif.  90. 

After  3,  Hvnprofs  to  an  a«:tion  whcrem  defendant  was  held 
to  fpecial  haiij — and  a  new  atHon  brought,  the  defendant 
may  be  held  to  fpecial  bail  alfo.  Sir  a.  439.  Turton  v. 
Hayet.^-^-But  it  fs  the  pra^Stice  in  C,  B.  to  difcharge  on 
common  bail  only, 

A  nonprofs  is  in  the  nature  of  a  final  judgment,  and  ts 
figned  in  the  fame  maimer  by  making  an  incipitur  on  a 
double  half-crown  flamp  and  roll,  which  the  clerk  of  the 
judgments  will  mark;  after  which  you  may  immediately 
tax  coils  and  fue  out  execution,  or  bring  an  aftion  againlt 
the  {daintifF  on  the  judgment. 

An  attorney  cannot  enter  a  retraxit*  Coux  v.  Lowthgr^ 
Ld.  Raym,  598.     It  muft  be  done  in  propria  perfona. 

But  an  attorney  may  enter  a  remijit  elamna.  Ld,  Rajm^ 
1 142. 

A  retraxit  muft  be  in  perfon,  becaufc  it  is  a  voluntary 
renunciation  of  the  fait,  and  the  entry  is,  venit  &  fatetur 
fe  nolle  ulterius  profc^ui^  and  therefore  if.it  is  by  attorney 
it  is  error. 

And  as  to  a  retraxit  the  rule  is^  qui  femel  aiiiontm  renun- 
davitj  amplius  rebetere  non  poteft ;  and  therefore  a  retraxit 
is  a  bar  to  any  adion  of  equal  natqre^  brought  ifor  the  fame 
caufe  or  duty :  but  a  nonfuit  is  not. 

Two  joint  obligors,  one  was  fued,  and  as  to  him  a  re- 
traxit was  entered,  and  afterwards  obligee  fued  the  other, 
and  he  pleaded  the  retraxit'^  and  the  better  opinion  was^ 
that  it  was  a  good  bar.     Cro.  EL  551. 

Of  .Nonpr^ni  after  Declaration,  vide  poft, 


IN  the  Klng^s  Bench  there  can  be  no  Special  Lnparlarue 
without  leave  of  the  court*     Eajl.  5  Anne* 

If  procejs  is  not  returnable  before  the  third  return  of 
term,  defendant  is  entitled  to  an  Imparlance, 

But  if  procefs  is  returnable  before  the  third  return  of  term 
and  declaration  is  delivered  or  filed,  and  notice  given  before? 
the  laft  four  days  of  term^  the  defendant  is  not  entitled  to  an 
Imparlance.     Mich.  ^Jnne. 

After  an  Imparlance^  whether  general  orj^ecial^  femper  pa^ 
rat  us  is  no  plea,  bccaufe  by  craving  an  Imparlance^  it  appears^ 
he  was  not  femper  paratus*'    Giles  v.  Hart.     Carth,  413, 

In  the  Common  Pleas^  if  procefs  »s  not  returnable  till  the 
f&urth  or  laft  return  of  term,  defendant  is  entitled  to  an  /to- 
parlance. 

If  procefe  Is  returnable  the  Jjrfi,  fecondf  or  third  return  of 
term,  and  plaintiff  declares  in  London  or  Middlefexy  and 
the  defendant  lives  within  twenty  miles  of  Londony  he  ihall 
plead  within  four  days  after  declaration  delivered.     Trin.  8 

Geo.  2* 

But  if  pl^ntiflF  declare^  in  any  other  county,  or  defendant 
lives  above  twenty  miles  frdm  London^  the  defendant  fhall 
plead  within  eight  days  after .  declaration  delivered,  and  no 
Imparlance.     Mich,  3  Geo.  z. 

If  defendant  pleads  in  abatement  in  a  fubfequent  term  2 
Jpecial  Imparlance  muft  be  procured  within  the  firfi  four  days^ 
which  the  prothonotary  grants  of  courfe  if  the  derendant  19 
entitled  to  an  Imparlance.  Pra5l.  Reg.  i.  %  Vol.  Rules  isT 
Orders  K.  B.  (i  C.  B.  78. 

IfplaintiiF  amends  his  declaration  and  pays  cofts,  defen« 
danC  ihall  have  no  Imparlance.     PraSi.  Reg.  18.  *     ' 

7^0  Imparlance  after  a  peremptory  rule  to  plead.  2  Barnes 
181.  2o8« 

Imparlance  denied  where  notice  had  been  ferved,  though 
not  indorfed  on  the  declaration.     2  Barnes  182,  183-  185. 

No  Unparlance  in  real  anions.     2  Barnes  2. 

None  in  quare  impedit  after  peremptory  rule  to  plead. 
2  Barnes  181.  Fitzwilliams  v.  Bp.  of  Hereford  and  others- 
'5r.  13  £5f  14  Geo.  2.  "iThe  court  would  not  grant  an  Impar^ 
hnce,  though  the  declaration  was  delivered  after  the  EJfoign 
day  (viz.  ^th  June)  there  having  been  a  peremptory  rule  to  pUadf 
arfter  which  there  can  be  no  Imparlance^ 

But  this  argues^  if  no  fuch  peremptory  rule^  the  pradLce 
would  have  given  an  Imparlance^  as  the  declaration  was  de- 
livered after  Effoign  day  of  term*  But  obfenre  this  is  not  in 
ho^on  or  MiddUfeic.  Ibid.  185.  After  rule,  M.  i  Geo.  2. 
2  defendant 


ISO  ^f  3|tii|iatlaiue0» 

defendant  was  entitled  to  Imparlance  dll  JiScb*  3  Geo.  2*  took 
it  away. 

26th  Jpril  1763.  In  a  cafe  arifing  in  MiddUJex^  the 
writ  being  returnable  the  laft  return  of  Hilary^  and  declara^ 
Hon  delivered  within  tivo  days  of  Eajlerj  ^  judge  made  aji  or- 
der for  an  Imparlance  till  the  firft  day  of  next  term,  and  aO 
ihc  faondaries  afiirmed  it  to  be  the  pra6lice. 

And  m  January  26,  1764.  On  fummons,  for  Imparlance 
till  next  term,  the  writ  being  returnable  the  laft  day  of 
Michaelmas  term  preceding,  and  the  bail  having  juftified  the 
fecond  day  of  the  then  Hilary  ierm^  and  declaration  delivered 
afterwards  on  that  day,  At  judge  ordered  Imparlance  accord- 
ingly, becaufe  the  plaintiff  ought  to  have  delivered  a  dicla- 
lation  de  bene  ejfe  before  the  term.  And  the  next  day  Mr. 
JPar amour  thejecondary  was  afked  as  to  this  practice,  vmo  was 
clear  that  the  Imparlance  was  rightly  granted,  as  plaintiff 
ihould  have  delivered  his  declaration  de  bene  eje^  and  given  a 
rule  to  plead  [but  not  have  demanded  a  pleoy  for  that  might 
waive  the  exception  to  the  bail]  and  that  declaration  de  bene 
eJTe  ihould  have  been  (o  delivered  before  the  EJfoign  day  oftermy 
for  even  delivery  in  fuch  cafe  on  the  Effiign  day  would  have 
been  too  late. 

In  an  a£Hon  for  words,  importing  that  plaintiiF  was  guilty 
of  the  murder  of  A.  B.  defendant  moved  for  an  Imparlance 
*till  next  term,  on  affidavit  that  a  profecution  was  carrying  on 
againft  plaintiff,  for  this  murder,  (committed  on  the  high 
feas)  in  the  Court  of  Admiralty,  and  he  would  probably  be 
tried  for  the  fa£l  before  Aftch,  term.  The  rule  to  Ihewcaufe 
jnade  abfolute.  Imparlances  are  in  the  difcretion  of  the  court, 
and  it  may  be  of  ill  confequence  to  enter  into  evidence  con- 
cerning this  murder,  in  the  a£tion  for  words,  before  trial  of 
the  fadt.     Barnes  224. 

.  Defendant  appeared  to  be  a  lunatic^  by  affidavits  of  his 
wife  and  Do^lor  Monro,  and  a  commiffion  of  lunacy  was 
produced  under  feal  in  Chancery,  tefted  a  few  days  before, 
imparlance  ordered  on  hearing  the  attornies.     Barnes  225- 

An  Imparlance  fo  fpecial  as  to  fave  all  exceptions  to  the 

juriCiidtion  of  the  court,  cannot  be  entered  without  leave  of 

the  court :  nor  can  a  plea  to  the  jurifdiftion  be  pleaded,  after 

^  an  appearance  by  attorney.     Grant  v.  Lord  Sondes^  Baft.  16 

Geo,  3.  2  Blackf,  Rep,  1O94. 
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Whdn  to  be  pleaded.  •' 

O  Plea  in  Abatement  can  be  pleaded  after  a  common  im^ 

^  ^   paAanct*     Eajl,  ^  jinne, ^And  fuch  plea  muft  be 

prcaSed  withinyittr  ^-flfyi,  though  a  rule  to  plead  is  not  given* 
Stra,  1 19a.  I  Wilf.  513.  And  Sunday  is  to  be  counted  one* 
rf  the /^Kr  daysy  unlefs  the  laft.     Eafl,  5  ^i/n/. 

A  Plea  in  Abatement  niuft  be  pleaded  within  the  firft  foup 
days  after  declaration  delivered,  or  left  in  the  office ;  though 
no  rule  to  plead  be  given,  unlefs  defendant  gets  2.fpeciai  im* 
parlance.  Pra^.  Reg.  286.  2  Vol.  rules  and  orders  K.  B. 
andC.B.63. 

If  the  declaration  is  delivered  fo  late  in  term,  that  th<» 
defendant  is  not  bound  to  plead  to  it  that  term,  be  may 
ivithin  the  firft  four  days  inclufive  of  next  term  plead  any 
Plea  in  Abatement^  or  to  the  jurifdi£lion  of  the  court,  as  oS 
the  preceding  term.  Eaji.  5  Anne.  So  he  may  in  C.  B.  i^ 
he  gets  ^  fecial  imparlance.  Barnes  224-* 

No  Plea  in  Abatement  after  bail-bond  forfeited.     Salt.  519. 

The  plaintiff  may  enter  a  Nil  capiat  per  BUlam  or  Breva 
after  a  Plea  in  Abatement,  without  paying  cofts.  i  Barnes 
92.  190. 

.  A  defendant  can  never  have  two  dilatories;  nor  will  the 
courts  ever  give  leave  to  amend  a  Plea  in  Abatement. 

There  are  pleas  dilatory^  and  pleas  in  abatement^  though 
they  arc  all  called  by  the  latter  name.  •  The  order  of  them 
is  thus.  I.  To  the' iurifdidion  of  the  court.  *  2.  Tath«f 
difability  of  the  plaintiff;  which  two  are  dilatory  pleas,  3. 
In  abatement  of  the  writ,  coynt,  &c.  , 

As  to  what  pleas  in  abatement,  plaintiff  muft  plead  in.  /^«* 
pria  perjonaj  and  what  he  may  plead  by  attorney,  &c.  ^ac^ 
Abr.  Com,  Dig.  Doc.  placitand.  &c. 

All  pleas  to  the  jurifdiSfion,  conclude  to  the  cognizance 
of  the  court,  praying  ^^  judgment,  if  the  court  will  have  fur^f 
ther  cognizance  of  the  fuitJ*^ 

Pleas  to  the  difability,  conclude  to  the  perfpn,  by  praying 
**  judgment,  if  the  faid  A.   (the  plaintiff)  ought  to  be  an-  * 
fwered." 

And  pleas  in  abatement,  when  the  fuit  is  by  original,  con- 
clude to  the  writ  or  declaration,  by  praying  ^^  judgment  of  the 
writ  or  declaration,  and  that  the  fame  may  be  quajlied.^^^--^ 
But  if  the  adion  be  by  hill,  the  plea  muft  pray  ^^  judgment 
of  thi  bill,**  and  not  of  the  declaration  j  the  bill  here  being 
the  original,  jind  Ae  declaration  only  a  copy  of  the  bill* 

What 


1^2      iDf  WHmia^  in  SOmummu 

What  Pleas  in  Abatement  require  an  Affi- 
BAviT,  and  what  not* 

BY  4  CsT  5  Annfi  c.  i6*  *'  No  dilatory  pica  {hall  be  re- 
^  ceivcd  in  any  court  of  record,  unlefs  the  party  of- 
•»  fering  fuch  plea  do  by  affidavit  prove  the  truth  thereof,  or 
'^  ihew  fome  probable  matter  to  the  court  to  induce  them 
^  to  bdieve  tlMUt  the  faft  of  fuch  dilatory  plea  is  true/' 

An  ai&davit  made  by  attorney  is  fuflkient.  Praii,  Reg,  6* 
Barnes^  344.  The  ftatute  requiring  only  probable  caufe  to 
be  ihewn. 

A  Plea  In  Abatement  without  an  affidavit  to  fufqport  the 
truth  of  it,  is  no  plea,  and  the  plaintiff  may  fign  judgment 
h/hntery  as  if  no  plea  had  been  delivered* 

That  there  is  another  executor  befides  defendant.  Praif^ 
Reg.  4.     Infancy  in  defendant.     Ibid.  5, 

Note^  A  fonign  pka  muft  be  iigncd  by  counfel,  and  in-* 
grofled  and  put  ia  on  cathy  that  is,  it  muft  be  fworn  that  it 
is  true,  or  fuch  (Jca  Is  not  to  be  received,  for  thereby  the 
party  endeavours  toouft  the  court  of  jurifdi(9:ton«  LiL  Regi 
29^.  &tile\  373.  485.  HitUjy  126.  But  a  plea  to  the 
junfdi£Uon  neea  not  be  fworn.     Carth*  402. 

And  \{zf$nign  plea  is  not  fworn,  where  it  ought  to  be. 
At  plaintiff  may  dpi  judgment  by  Nil  dicit.  Stile.  2254 
Cartb.  402«     So  in  C.  6. 

Pka  of  privilege  by  a  firjeant^  muft  have  an  affidavit4 
Stra.  738. 

Defendant  was  fued  by  the  name  of  Finn  Dinas :  he  plead* 
ed  in  abatement  that  his  name  was  Phineas  and  not  Pini$  * 
but  both  the  plea,  and  affidavit  to  verify  it|  were  entitled 
in  a  caufe  betwixt  Qixley^  plaintiffi  and  Pirns  Dinasy  defendants 
Rule  abfolute  to  fet  afide  the  plea.     Barnes^  348' 

Want  of  addition  requires  no  affidavit,  l>ecanfe  it  appears 
on  the  face  of  the  declaration*     Pratt.  Reg.  5. 

Cepit  in  alio  loco  does  not :  Nor  need  it  be  pleaded  in  foter 
days.     2  Barnes  281.  for  it  amoimts  to  a  plea  in  bat. 

Parol  demurrerby  an  infant  does  not,  becaufe  it  is  neither 
a  plea  in  bar  net  in  abatement,  but  property  a  demurrer*, 
2  Barnes  206. 

Ancient  demejne  does  not.  Raym.  14x8.  4Si'^  PraS*  R^g* 
2.  2  Bamesy  151.  cent,  vide  j^.Burr.  1048.  Hatch  agaiull 
Cannsn  in  C.  B.  10  Geo.  3.  held  that  this  plea  cannot  be 
pleaded  without  leave  of  the  court,  which  muft  be  moved 
for  on- affidavit. — ^Appiioaden  to  pkad  dnoW  demrfney  muft 
be  inadie  within  the  four  days*    Barnes^  187. 

Of 


Of  the  Judgment  upon  a  Pica  in  Abatement; 

T  F  judgment  is  given  for  defendant  on  his  plea  in  abatement 
^  and  iifue  thereon,  the  judgment  is  quod^  Breve  or  narratii 
cajfetur. 

If  for  the  plaintfff  the  judgment  is  quoi  rejpondeas  oufier  : 
But  if  ilTue  be  joined  on  afa£l  in  a  plea  in  abatement  as  well 
as  in  a  plea  in  bar^  the  judgment  is  peremptory  qupdrecupe^ 
ret.  For  whenever  a  man  pleads  a  fa£l  which  ne  knows  td 
be  falfe,  and  chiifes  to  put  the  whole  weight  of  his  caufe 
upon  fuch  an  iflue,  when  he  might  have  pleaded  ih  chiefs 
it  is  an  admittance  that  he  had  no  other  defence ;  and  there- 
fore, if  a  verdiftbe  againft  him,  the  judgment  ought  to  be 
final,  as  every  man  mull  be  prefumed^  to  know  whether  his 
plea  be  true  or  falfe.     Teh.  111.     FenU  2I.     a  Show.  42* 

//•  ^9-  ,  .    .   . 

If  defendant  pleads  in  ahaUfne^t^  alid  plaintiff  y^fwii/rj  td 
it,  and  there  be  judgment  upon  the  demurrer  for  plaintiff; 
there  muft  be  a  refpondeas  oufter  awarded,  becaufe  every  man 
is  notprefumed  to  know  the  matter  of  law,  which  he  leaves 
to  the  ludgment  of  the  coiitt. 

If  defendant  demurs  in  abatement  the  court  will  give 
final  judgment  J  becaufe  there  can  be  no  demurrer  in  abate^^ 
ment — for  if  the  matter  of  abatement  be  dehors^  it  muft  be 
pleaded,  if  intrinfic  the  court  will  tike  notice  ex  officio.  Salk. 
220.  pi.  7.     6  mod.  198. 

Defenaant  pleaded  mifnomer  ih  abatement  to  an  a£tion  of 
cjfumpfit ;  plaintiff  replied^  that  he  is  known  as  well  by  one 
name  as  the  other,  and  thereupon  ifTue  was  joined,  aria  ver^ 
diSl  for  plaintiff;  but  the  jury  did  not  aflets  the  damages.-^ 
In  fuch  cafe,  the  court  cannot  order  1  writ  of  enquiry  to 
affefs  damages,  to  fupply  the  pmiffion  of  the  former  jury  in 
not  affei&ng  them,  but  a  venire  facias  de  novo  muft  go;  be-, 
caufe  no  attaint  would  lie  againft  the  jury  Upon  the  writ  of 
enquiry^  were  they  to  give  exceffiVc  damages,  that  being  only 
an  inquejl  of  office  \  whereas  an  attaint  would  lie  againft  the 
jury  who  tried  the  ifTue,  if  ihey  had  given  Outrageous  da- 
mages.    Vide  2  fVilf.  2(>1* 

So  in  trefpafsy  if  defendant  pleads  a  falfe  plea^  and  on  ifTurf 
joined  it  ne  found  againft  him,  a  venire  facias  de  novo  muft 
go,  becaufe  in  treJpafs  the  whole  recovery  is  in  damages, 
which  cannot  be  aflefted  but  by  thfe  jury  who  paffed  upon 
the  principal  ifTue. 

Notej  The  diflFererice  in  fuch  cafes  is  between  aSiions 
which  found  only  in  damages^  and  aftions  inhere  a  fpecific 
thing  is  demanded^  as  dibti  &c.  for  in  thefe,  if  iflTuc  is  join- 
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J  34      ^f  Cleaning  in  abatement. 

Of  the  Judgment  upon  a  Plea  in  Abate  men  !•# 

^d  upon  a  hH  in  a  pica  in  ahatement,  and  verdlft  thereon 
for  the  plaintiff,  ihz  judgment  is  peremptory  quod  recuperet. 
.   Upon  a  judgment  of  refpondeas  oujler  defendant  has  four 
days  time  to  plead,  but  this  is  faid  to  be  in  the  difcretion  of 
the  coyrt.     Comb*  19-  .       * 

Defendant  pleaded  in  ahatfmnit  nul  tiel  perfon  in  rerum  na- 
thra\  plaintiff  replies,  that  there  is,  viz..  t^X  Weftminjler — 
Demurrer  inde  and  johidcr^  in  which  he  prays  Judgment  and 
his  damages,  which  being  in  chief  \s  wrong,  for  it  ought  to 
be,  that  he  may  a r.  fiver  over.     Anon,  B.  R,  1  IVil.  302. 

If  a  defendant  pleads  in  abatemait^  and  concludes  as  in 
her  J  that  conclnr.cri  makes  it  a  plea  in  ieir^  and  in  fuch 
cafe  ]uLgmrnt  final  is  given  ;  and  nf)t  only  a  refpondeas  ovfier* 
So  when  a  pica  bc^ ins  iwhar^  though  the  matter  be  in  abaie^ 
mr:t^  and  it  concludes  in  ahatemerJ^  yet  it  is  a  plea  in  har^ 
'and  thereon  ja»^;'imcnt  final  friall  be  given.  Vide  L,A,  Ray m, 
JC18.  and  authorities  there  cited. 

Dcfend.Tnt  pleaded  mifnomer  in  abatement,  as  to  the  ad- 
dition, he  was  fucd  as  a  Barcfiet^  being  only  an  Efquire. 
The  pica  W.1S  badly  pleaded.  But  the  court  awarded  a 
refpondcat  uherius  nfi^  &c.     Lord  Ray  in,  W]^, 

Defendant  pleaded  auter  a£fion  pendent  in  abatement,  and 
"began  Wis  plea  with  a  pdh  jndiiiinn  de  narratione,  and  con- 
cluded it  with  uiide  petit  jutilcium  de  narr,  pro  •adem  caufa 
.pender.ie^  et  qacd  narr.  cajj'eiur.  And  on  demurrer,  and 
prnyer  of  judgment  final,  the  court  (abfentc  Holt)  held  it  to 
^be  in  bar;  and  gave  judgment  final  on  the  firft  opening.  Ld, 
,Rayn!.,i20$'  fed.q.  for  it  fecms  it  was  only  a  plea  in  abate- 
ment. 

After  a  plea  in  abate w  nt^  no  exceptions  can  be  takea  X» 
'  the  declaration.     Carib.  172. 

Defer d:mt  pleaded  in  abatement;  plaintiffs  confeflcd  the 
pica  to  be  true,  and  entered  a  nil  capiat  per  breve,     IT^e 
.juLges  in  theTreafury,  held  in  this  cafe,  that  plaintiff  fliouU 
not  pay  cofts.     Men  Csf  aU  v.  Ma\:)\     BafT»eSy  I20« 
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WHERE  franchi/es,  either  by  leturs  patent  or  pre-^ 
fcription^  have  a  privilege  of  holding  pleas  within 
their  jurifdklion ;  if  the  courts  at  WcJiminfUr  entrench  ort 
their  privileges^  and  they  wonld  have  the  caufe  determined 
before  them^  they  muft  demand  comijance  \ — for  a  defendant 
cannot  plead  it  to  the  jurifdicKon,  becaufe  he  is  arretted  by 
the  King* 5  writ:  But  where  the -King's  writ  doth  not  run, 
the  defendant  is  not  legally  convened,  and  therefore  may  plead 
it  to  the  jurifdi£iion.     4  /«/?.  224. 

As  the  demand  of  conujiavce  is  made  againfl:  the  general  ju^ 
rifdiclion  of  the  King^sjuperisr  courts^  and  againft  the  admini^ 
ftration  of  Juftice  therein,  the  claim  is  always  nicely  looked 
into,  and  the  fuperior  courts  tie  them  down  to  the  ftrifteft 
praflice  and  form  imaginable  in  demanding  it* 

For  the  better  underftanding  of  this  matter,  it  will  be 
.  necejfary  to  ftate  the  differences  between  inferior  jurifdiitions^ 
which  are  oi  three  Jorts : 

The  frji  is  tenere  placita^  or  a  privilege  of  holding  plea*^ 
which  is  the  loweft,  and  is  a  concurrent  jurifdiftion  ;  in 
which  cafe  the  plaintiff  may  proceed  in  the  inferior  court  if 
he  will ;  but  that  does  not  deprive  the  fubjedl  of  having 
the  caufe  tried  in  a  fuperior  court  of  die    King's,    if  he 

chufes  to  remove  it  by  certiorari^   habeas  corpus^   &c 

And  that  for  good  reafon ;  forj  if  it  Were  otherwife,  a  man 
who  comes  by  chance  into  an  inferior  jurifdiftion,  might 
be  arretted  there,  and  detained  in  gaol  a  long  time  for  want 
of  bail. 

The  fecond  fort  is  conufanci  of  pleasy  which  is  by  grant  to 
fome  lord  of  the  franchife,  and  he  alone  cart  take  advan- 
tage of  the  privilege,  for  the  defendant  cannot  pleacf  it  to 
the*jurifdi(5Hon  of  xht  fuperior  court',  but  the  lordj  by  his 
bailiff  or  attorney,  muft  come  in  and  claim  it;  And  though 
the  lord  ought  to  have  it,  the  fuperior  court  is  not  outted^ 
for  the  plea  remains  under  the  controul  of  the  fuperior  court  i 
and  day  is  given  upon  the  roll  there  to  the  parties  to  be  in 
the  iftferior  court  at  a  day  certain,  and  the  parties  are  com- 
manded there^  and  the  tenor  of  the  record  is  fent  for  the 
inferior  court  to  proceed  j  and  if  juftice  is  done  there,  all  is 
well ;  but  the  record  remains  above :  —  But  if  juftice  is 
not  done  there,  as  if  the  court  will  not  proceed  upon  the 
day  prefixed,  or  if  the  judge  mifbehaves  himfelf,  i^d  the 
plaintiff  may  have  a  refummons^  &c* 

The  third  fort  are  exempt  jurifdiflidns^  as  .i^rherfe  the  King 
grants  to  a  city,  l^d  that  the  inhabitants  fhall  be  fucd  with- 
in the  city  and  not  dfewhere.  Such  a  grant  may  be  pleaded 
to.&e  jurifdi<aion  of  Xht  fuperior  court,  if  there  is  a  court 
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there  >vhich  can  hold  plea  of  the  caufe.  No  one  but  the 
defendant  himfclf  can  take  advantage  of  this :  <  And 
if  he  is  fued  there,  he  may  waive  his  privilege,  and  re- 
move the  caufe  by  certiorarty  habeas  corpus^  &c.  Vide  Ld. 
JRaym^  836 • 

Conufance  muft  be  claimed  in  thcSr/l  inftance,  or  at  the 
fr/i  day  the  party  has.     Fide  Burr.  Kep.  4^/.  2824. 

In  C.  B.  claim  of  conulance  by  the  Univerfity  of  Oxford 
i¥as  difallowed,  as  coming  too  late,  after  plea  pleaded,  ai^d 
replication  tendering  an  ilTiie,  Rule  to  ihew  caufe  why  the 
claim  (hould  not  be  allowed,  was  difcharged.     Barnes  346. 

None  is  bound  to  claim  conufance^  until  he  is  intended  by 
law  to  have yim^  legal  notice  oiYiis  franchife  being  entrenched 
upon. 

In  order  to  bar  a  claim  of  conufanciy  fome  lachei  or  default 
in  him  fhould  be  (hewn ;  and  that  he  might  haye  claimed  it 
fooner  after  fuch  notice  as  above. 

'  Claim  of  conufance  muft  be  entered  upon  the  record^  and 
every  thing  ftated  with  great  exa&nefs  and  precifton  that  Is 
to  take  away  the  jurifdi£iion,  as  it  may  be  demurred  to, 
or  the  fadb  therein  allcdged  controverted  by  pleading,  z 
IVilf.  409. 

Conufance  cannot  be  claimed  of  any  a£tion  that  was  not  in 
ejfe  at  the  time  of  the  grant.     14  H.  4.  20. 

Conufance  won^t  be  allowed^  where  trefpafs^  Sic.  is  brought 
againft  a  foreigner  who  has  nothing  within  tht  franchife^  for 
they  cannot  oblige  a  ftranger  who  has  nothing  to  anfwer. 
22  jlf.  83. 

In  traiifttory  aftions  between  the  fcholars  of  the  univerfi- 

•  tics  of  Oxford  and  Cambridge^  the  univerfity  (hall  have  conu-^         j 

Jance  \  becaufc  by  their  charters,  confirmed  by  a£fc  of  par-         | 

liament,  they  (hall  have  jurifdidlion  over  the  perfons  of  their        | 

fcholars.  I 

Claim  of  conufance  muft  be  made  before  an  imparlance^  and        I 
muft  be  made  ihcjir/i  day  the  party  has  in  court,  even  upon 
the  return  day  of  the  writ^  if  the  caufe  of  adtion  appears 
therein  j  if  not,  then  upon  the  firfi  day  given  upon  the  de- 
claration.    Vide  2  Wilf.  413. 

The  univerfity  of  Cambridge  claimed  conufance^  and  pro- 
duced the  certificate  of  .the  Chancellor,  that  the  parties  were 
of  the  univerfity.  And  upon  a  rule  to  fhew  caufe,  it  was 
obje£led^  that  the  claim  ought.to  be  entered  upon  a  roll,  and 
an  affidavit  to  verify  the  certificate  (hould  be  produced;  and 
of  that  opinion  was  the  court,  and  difcharged  the  rule  ; 
and  then  it  was  too  late  to  make  a  new  claim.  Patemo/ier 
V.  Graham.  Stra.  8 1 0.  Vide  the  cafe  of  Fofter  v.  Hexham* 
1  Ld.  Raym.  427. 

The 
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The  univerjky  is  not  intitlcd  to  conufance^  unlcfs  the  de- 
fendant be  reudent  in  the  univerjity ;  and  there  muft  be  an 
affidavit  of  it. 

Conufance  may  be  demanded  though  the  defendant  be  in 
the  culrody  of  the  marJhaU     Vide  Ld.  Raym.  *i  35. 

As  to  claim  of  conujance^  and  what  is  or  is  not  accounted 
a  coming  to  claim  conufance  \  fee  the  cafe  of  the  King  v.  Agar 
and  O^Meara.  Burr.  4  ft.  2820.  And  Ld.  MamfieW% 
opinion  therein. 

Conufance  muft  be  demanded  before  full  defence  is  made. 
Raft,  int.  128*  or  imparlance  prayed;  for  thefe  are  afub- 
miffionto  the  jurifdidionof  the  fuperior  court,  and  the  delay 
is  a  iaches  in  the  lord  of  the  franchife. 

Conufance  will  not  be  allowed  if  it  occafions  a  failure  of 
juftice.  2  Fent.  363.  3  Lev.  149.  Or  if  the  a£lion  be 
broueht  againft  the  perfon  himfelf  who  claims  the  franchife, 
unleU  he  hath  alfo  the  power  in  fuch  cafe  of  making  another 
judge.     Hob.  87. 

Niftej  The  authority  of  an  attorney  continues  after  a  cjaim 
§f  conufance^  but  not  after  a  writ  of  ertor  brought*  Lord 
pjajm>  896* 
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IF  :>.c  zCz'..,ti  Is  oz  z  f  :^£,  dzf^,  tr  r: > ^  .'v.-Z-J-t,  tl-e  i-^ 
itr,ii.7.z  iT^'j  ccrr^s^  r:/%  t.'-it  is,  tc  re.r  it  res-i  to  rir::^ 
aujd  b2.ve  a  c^py  of  it^    ii  he  dcrr.i-i^s  it,    i-:?  Cinact  bs 

1 L^  c^r-L-ii  r,:  :j.fr  13  In  this  rr2-_,-cr: 

A.  B.  V.  C.  D-  In 

och^^tcry,  irer.::cr.'!:d  ;n  the  cec.ar^ticn  :a  this  caiJe,  aiii 
trx  cor.iitloa  tr.erec:  ur.ier-wrltrsa. 

Yoar'5,  ice. 
To  2  Ir.  J.  M.  pliintlr 's  attorney. 

If  a  ^::^':.7.i  1-  hrr  jght  into  court,  r-zr  i*  2:2n:-b!e  crJy  the 
f ril  lenr.,  f^r  Tirrerv.^rc*^  it  is  acjuijei  in  the  po&:iion  of 
tr.e  ptirty.  The  GriC  Izw  cf  a  rec -^^^n  z^nce  which  is  a 
pocktt  rec^rd.  3  AV/*.  76.  Dyurns  v.  £h^^£-ji9rlb.  But  of 
other  records  which  are  alwavs  in  court,  cytr'n^  grantable  at 
ar.y  ti-p.e.     F:d<  Ld.  Rj-.  n.  S4.. 

V/hcn  the  yi;f  is  .7  t:J  in  5.  /J.  you  cannot  have  oyer  of 
the  h:l! : — But  when  the  fuit  is  by  9rif:KaI  in  B»  A,  tbe 
ceftnci.nt  was  not  bound  till  late  to  plead,  till  ^rr  and  a 
^s1>y  cf  the  6r:T:nGl  was  given  him  if  demanded. — But  per 
tarl  ,\I^^.:f.rii^  ct  cur.  Allch.  20  G<f5.  3.  we  will  never  give 
cjir  of  an  orizinai  urity  as  it  cannot  be  prayed  but  for  die 
purpofe  of  delay. 

Neither  court,  at  this  day,  will  give  oyer  of  the  M-tginal 
'  writ ;  becaufe  now  the  defendant  comes  in  upon  mefne  procefs, 
as  the  capias^  &c.  and  there  is  no  original  writ  ilTued  out  at 
the  beginning,  as  there  ufed  to  be  formerly.  Nor  would  the 
defendant  be  at  all  benefited  by  craving  oyer  at  this  day  of  the 
origind  writ :  for  formerly  when  the  original  writ  was  (pread 
in  the  fame  roll  with  the  writ  and  count ^  if  a  variance- appeared 
between  the  writ  and  county  the  defendant  might  have  plead- 
ed in  abatement,  demurred,  moved  in  arrcft  of  judgment, 
cr  brought  error. — But  the  courts  now  hold,  that  whenonco 
a  defendant  is  rechis  in  curiay  there  is  an  end  of  the  mejne 
protcfs.  If  he  would  claim  oyer^  it  cannot  be  of  the  mefne 
procefsy  but  muft  be  of  the  original  writ ;  and  which,  as  it 
is  not  fued  out,  might  be  made  conformable  to  the  count : 
and  if  application  in  fuch  cafe  was  made  to  the  Majler  of  the 
roilsy  he  certainly  would  not  refufe  to  order  a  right  anginal 
to  be  made  out.  S^idt  %  VAlf  394. 
I 1 : - 

•  Oyer  is  given  by  delivenng  a  copy  upon  treble  penny  ftampt 
pa}>fr,  for  which  the  party  delivering  is  enticed  toh&ve  4d.  per 
jhccc,  bcfidca  /yrr. 
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Oyer  cannot  be  after  an  imparlance^  though  faid  in  2  Lev. 
142.  Bro.  tit>  Oyer  16,  &c.  that  it  fhall  not  be  after  im- 
parlance^  to  another  term. 

After  an  imparlance^  defendant  demanded  oyery,  upon 
which  the  plaintiff  iemurred, — Per  cur.  The  demurrer  i$ 
ill,  —  for  the  defendant  having  demanded  cyer^  &c.  he 
ought  either  to  have  it,  or  to  be  oufted  of  it  by  the  rule  of 
the  court :  But  there  cannot  be  a  demurrer  upon  the  de- 
mand 5  he  ought  to  have  counterpleaded  the  demand  of  the 
oyer  J  and  the  judgment  would  have  been  that  he  fhould  an- 
v^tvfme  auditu.  Sec.  And  it  v/zs  refembled  to  an  aid  prier^  in 
ivhich  the  plaintiff  cannot  demur,  but  mull  counterplead. 
Mayor  and  Commonalty  of  London  v.  Goree.  Trin.  27  Car. 
in  B»  R.     ^  Keb.  491.     2  Lev.  142. 

If  the  plaintiff  would  conteft  the  giving  oye^r  to  the  defen- 
dant, he  muft  d^mur  or  counterplead  the  oyer.  Per  Holt.  Ld. 
Raym.  970. 

Oyer  muft  be  demanded  before  the  rule  to  plead  is  out. 
Pratl.  Rjg.  278.  299.      Though  there  is  good   reafon  fqr 

Ser  afterwaras,  the  court  will  not  make  a  rule  for  it, 
arnes^  329. 

If  oyer  be  demanded  afterwards,  plaintiff  may  fign  judg- 
ment. 

But  if  defendant  has  eight  days  time  to  plead,  he  may  de- 
mand oyer  at  any  time  within  the  eight  days^  though  the  rule 
to  plead  is  expired. 

If  defendant  claims  oyer  of  any  thing  whereof  he  is  enti- 
tled to  have  oyer^  and  it  is  not  delivered  to  him  in  tune,  he 
fhall  have  fo  many  days  to  plead,  after  the  rules  are  out,  as 
he  demanded  oyer  before  the  rules  were  out.  Stra.  701, 
Pra^n  Reg.  30 1 .     Barnes^  157.185. 

Defendant  had  two  days  time  to  plead,  after  which  be 
demanded  oyer  of  the  bail-bond,  [the  action  being  by  affig- 
nee  of  the  ftieriff  on  the  bail-bond]  which  demand  being  af- 
ter the  time  for  pleading  expired,  the  plaintiff  looked  upon 
it  as  a  nullity,  and  figned  judgment,  which  was  held  regu- 
lar.    Barnes^  326. 

If  defendant  pleads  without  craving  oyer^  in  a  cafe  where 
he  might  have  had  oyer^  he  (hall  not  have  oyer  afterwards. 
Ruled  in  C.  B.    EaJL  26  Car.  2.  . 

If  profert  is  made  unnecefiiirily,  oyer  fhall  not  be  given. 
Saik.  497. 

If  defendant  makes  a  profert^  and  plaintiff  demands  oyer-, 
defendant  muft  give  it  the  day  after  demand.  Rules  cuui  or- 
ders, B.  R.  and  C.  B.  i  vo!.  95.     i  Barnes,  168. 
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149  ^^  Hemanlitng  flE)i?er. 

Upon  oyer  the  party  is  entitled  to  a  copy  of  the  whole 
fdeed,  the  witneiTes  names,  and  atl  memorandums  fubfcribed 
iand  indorfed  upon  it.     2  Barnes^  200. 

If  defendant  prays  oyer^  and  afterwards  delivers  a  plea 
without  making  the  oyer  part  of  it,  the  plaintiff  may  make 
up  the  iffue  widi  oyer :  for  the  pleadings  are  fuppofed  to  be 
ere  tenus  at  bar,  and  a  record  is  made  of  what  is  done  thcre^ 
2  BarheSy  266. 

Denial  of  oyer  where  it  pught  to  be  granted  is  err  or ^ 
jDtherwife  of  granting  where  it  ought  not.  Salk.  498. 
Li,  Raynu  q-jo. 

Where  defendant  is  party  to  an  indenture  himfelf,  he 
ought  not  to  demand  oyer.^  but  fet  it  forth  himfelf;  and  if  h^ 
Idemands  oyer^  and  plaintiff  gives  it  imperfedUy,  it  is  at  de- 
fendant's peril.     Salk.  498.  and  vice  verfa. 

Oyer  of  a  deed  cannot  be  difpenfed  with,  though  the 
plaintiff  has  loft  it.  Sore/by  v.  Sparrow.  2  Stra.  1 126. 
'  Per  Holt  C.  J.  Where  a  record  of  the  fame  court  is 
pleaded  in  abatement^  and  plaintiff  demands  oyer  of  that  re- 
tord,  and  it  is  not  given  him  in  convenient  time,  the  plea 
ought  not  to  be  received,  but  the  plaintiff  may  fign  his  judg- 
ment on  his  rule  to  plead — and  judgment  for  plaintiff  was 
given,  unlefe  oyer  the  next  day.  Theobald  v.  Long.  Cart6^ 
450.     Ld.  Ray.  347. 

Plea  in  iibatement  was  auter  a£lion  pendent^  in  the  fame 
court  for  the  fame  caufe.  Replication  nul  tie)  record^  an<l 
prays  that  the  record  may  be  ihfpefted,  dem.  inde  andjoinder. 
Judgment  for  plaintiff;  for  being  a  recprd  of  the  fame  court, 
the  plaintiff  might  pray  that  it  might  be  infpedled  as  in  Dy^ 
227.  which  was  plaintiff *s  precedent  here,  Et  per  cur.  Upon 
this  plea  plaintiff  might  have  prayed  oyer  of  the  record,  and 
ifor  want  of  it,  might  have  figned  judgment,  which  is  the 
quickeft  method  of  proceeding  :  but  final  judgment  ought 
not  to  beYigned,  but  only  a  refpondeat  oufter  for  failure  of 
record  is  not  peremptory,     Cremer  v.  frtcket*     Ld.  Rayrn^ 

550-* 

Defendant  pleaded  a  releafe,  with  ^  profert  in  curia^  on 

J2th  of  November.     Plaintiff  craved  over^  and  for  want  pf 

it  figned  judgment  on  the  i^h — and  it  was  held,  that  this 

judgment  was  regularly  figned,  and  that  from  the   12th  to 

the  14th  was  a  reafonable  time  for  defendant  to  giv^  oyer^ 

and  that  plaintiff  had  no  need  to  apply  to  the  court  to  fet 

afide  the  plea  ;  for  after  oyer  claimed  by  plaintiff,  defendant 

is  bound  to  verify  his  plea.     Pradi.  Reg.  C.  P.  301,  Barnes^ 

k68.  Rep.  and  cafes  of  Pra£f.  C.  B.  of. 

Pebt  on  bond.     Plea  fetting  out  the  condition,  which  was 

to  perforin  articles,  which  \?cre,  "  thjt  the  plaintiff  IhaJl 

^'   ^  furniih 


©  f  nemanninff  ©per*  1 4 1 ' 

furnifli  the  defendant  with  ale  and  beer  to  be  (old  in  hii 
houfc  at  fuch  prices ;  that  he  (hould  take  it  of  nobody  elfe, 
but  might  be  at  liberty  to  take  any  other  liquors,  (m^lt  li- 
quors only  excepted)  and  what  (hould  not  be  paid  at  break- 
ing up  the  trade,  and  were  undrawn,  (hould  be  taken  back  j'* 
and  then  defendant  pleaded  performance:  plaintiff  replied, 
that  by  the  fame  articles  it  was  further  agreed,  &c.  demurrer 
and  joinder^  and  judgment  for  defendant ;  for  plaintifF  cannot 
alledge  new  matter  in  the  articles,  without  fetting  them  forth 
u^or\  cyer.     Stra.22y.     2  Saund.  j^ii. 

Defendant  craved  oyer  of  letters  patent j  and  did  not  fet  Aem 
out,  but  pleaded  nil  debet.  Plaintiff  made  up  the  ilTue,  with 
the  prayer  and  oyer  at  the  bead  of  the  plea,  and  demanded 
to  be  paid  for  it.  Upon  which  defendant  moved  the  court 
to  expunge  it.  And  the  court  held,  that  the  defendant, 
after  oyer^^  was  not  bound  to  fet  out  the  letters  patent :  but 
that  if  the  plaintiffs  would  avail  them(elves  of  the  letters 
patent  being  fet  out  at  large,  they  ought  to  do  it,  by  pray- 
ing them  to  be  inrolled  at  the  head  i)f  their  replication,  and 
ought  not  to  do  it  at  defendant's  cxpence.  JVeaver^^  Cotnf. 
qui  tarn  v.  Forrejl,     Stra,  124 1. 

Where  the  bond  or  deed  is  in  the  hands  of  a  third  perfoUj 
jhe  court,  on  motion,  will  oblige  him  to  give  oyer^  and  pro- 
duce it.  If^hite  V.  Earl  of  Montgomery^  Stra ^  ij^B*  Sid^ 
50. 

If  an  indenture  be  loft,  and  there  is  a  counterpart,  the 
court  will  compel  the  party  to  (hew  his  counterpart,  and  he 
%o  plead  thereto,  otherwife  they  will  grant  an  imparlance^ 
Cro.yac,  4.26.     Sid.  386.     2  Keeb.  430. 

When  the  defendant  prays  oyer  of  the  bond  and  condition, 
find  it  is  entered  in  hac  verba,  the  condition  becomes  parcel  of 
the  plaintiff's  declaration,  and  it  is  no(  part  of  defendant's 
plea.     Carth.  512. 

Action  on  bair-bond  by  the  (heriffe  of  Middlefex,  they 
declared  in  the  plural  number  zsjheriffs  i  whereas  both  make 
]yvLt  one  (heriff.  Defendants  pleaded  a  (ham  plea,  to  which 
plaintiffs  demurred. — rOn  the  argument,  exception  was 
taken  to  the  declaration,  for  the  above /eafon.  But  per  Cur^ 
advantage  might  have  been  taken  of  this  upon  oyer  of  the 
bond  and  condition ;  but  as  the  bond  does  not  appear  upoi^ 
fecord,  we  cannot  take  notice  that  it  is  a  bail  bond.  And 
fo,  judgment  for  plaintiffs.     La.  Raym.  1135. 

In  the  King's  Bench  a  plaintiff  in  his  replication  may  tak^ 

'  advantage  of  a  condition  of  a  deed  pleaded,,  though  of  ano^ 

iher  term  after  the  deed  pleaded  was  brpught  into  court,  be- 

caufe  his  replication  runs  **  Et  pradiB.  A  dicit,  i^c"  s^s  of 

|hc  ffime  term-^but  in  thp  Common  PUas  he  cannot  take  fuch 

^yantag^ 
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gdvantage  m  his  replication,  becaufe  in  C.  B^  they  enter  at  * 
imparlance  to  another  term.  Bull.  JSH.  PrL  253.  There- 
fore in  the  Common  PUas^  if  plaintiff  would  take  advantage 
he  ought  to  crave  oyer^  and  then  fet  it  forth  if  he  is  not  party 
to  the  deed  j  if  he  is,  he  ought  to  fet  it  forth  himfelf — Ftdi 
Wymark^^'  Cafe^  5  Co.  75.  and  poji  under  title  '*  making  up 
the  Iffue." 

Since  the  term  to  avoid  entering  the  feveral  continuances 
of  bufinefs,  is  reckoned  as  one  continued  law-day^  the  deeds 
pleaded  ihall  be  in  cuftody  of  the  law  during  the  whole  term, 
being  the  day  wherein  they  are  pleaded,  and  being  then  be- 
ifore  the  court,  any  one  may  take  advantage  of  them.  But 
as  they  belong  to  the  cuftody  of  the  party,, if  the  deed  be 
not  denied,  it  fball  go  back  to  the  party  after  the  term  is 
over,  and  then  nobody  can  take  advantage  of  it  without  a 
new  profert.  ['5  G?,  74,]  But  where  the  deed  comes  in  and 
is  denied,  it  remains  in  court  till  the  plea  is  determined ; 
therefore  while  it  is  tied  up  to  one  court,  and  is  iilipoifible  to 
be  removed,  it  (hall  be  pleaded  in  another  without  (bewingt 
Co^  Liu  231  .^t 


•^t 


When  Defendant  ought  to  plead. 


In  IB.m*. 

/^N  all  proccfs  returnable, 
^^  thefirjl  or  fecond  return 
[/.  /.  before  the  third  return] 
of  term,  if  plaintiff  declares 
in  London  or  Middlefex^  and 
defendant  lives  within  twenty 
miles  of  London^  the  decla^ 
^ration  may  be  delivered  with 
notice  to  plead  within  four 
days  after  delivery,  and  de- 
fendant ihall  plead  within 
that  time. — And  if  plaintiff 
declares  in  any  other  county, 
pr  defendant  lives  above 
twenty  miles  from  London^ 
the  declaration  may  be  deli- 
vered, with  notice  to  plead 
within  eight  days  after. — And 
if  defendant  does  not  plead 
within  that  time,  a  rule  tq 
plead  having  been  given  and 
expired,  and  a  demand  in 
writing  of  a  plea  having  been 
made,  the  plaintiff  m^y  fign 
judgment.  7r.  5^6  6eo.  2. 
If  the  procefs  is  bailable^ 
the  declaration  may  be  deli- 
vered de  bene  ejfe^  with  like 
notice  to  plead  refpediively  as 
above :  But  in  all  caies  where 
the  procefs  does  not  require 
}wily  and  tl>e  declaration  is 
delivered  de  bene  ejji^  it  muft 
be  with  notice  to  plead  in 
eight  days  after  delivery :  and 
if  defendant  does  not  file 
common  bail^  and  plead  within 
the  eight  days  [a  rule  to  pl^d 
having  been  given,  &c.]  the 
plaintiff  may  fign  judgment, 
and  a  demand  of  a  plea  is  not 
rieceflTary  where  the  declara- 
tion is  delivered  dc  bene  ejfe\ 
Mich.  iQ  Geo,  2f 


In  €♦  ©♦ 
The  fame  rule  in  this  courft 
Mich.  3  Geo.  2.  [except  that 
the  day  of  delivery  is  inclu-m 
fiue\]  whereas  infe,  R,  it  is 
exclufive.  And  the  famq 
practice  on  all  procefs  return- 
able the  third  return  of  term, 
by  Tr.  7  Geo.  3.  But  a  de- 
claration  muft.  be  delivered 
four  days  before  the  end  of 
term,"  exclufive  of  the  day 
of  delivery,  to  have  a  plea 
of  that  term.-^So  that  where 
the  procefs  is  returnable  the 
/A/r^  return  of  any  term,  [ex-, 
cept  it  be  Eafter  term]  the 
declaration  muft  be  delivered 
de  bene  ejfe^  to  have  a  plea  of 
that  term,  elfe  there  will  not 
be  time^ 


The  fame  in  this  court  on 
all  procefs  returnable  aS  above, 
Mich.  I  Geo.  2.  Mich.  3 
Geo.  2.  Eaji.  3  Geo^  2n  an4 
I  and  7  Geo.  3, 
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And  vide  the  late  rule  Trin.  22  Geo.  3.  B.  R.  ante  under 
title  "  Of  delivering  the  declaration  de  bene  ejje,^^ 

But  note,  in  all  the  foregoing  cafes  the  declaration  muft 
be  delivered  at  leaft /iwr  dayi  before  the  end  of  term,  exclu- 
five  of  the  day  of  cfelivery,  otherwife  defendant  will  be  en- 
titled to  an  imparlance,     I^ote  on  Reg,  5^6  Geo.  2. 

When  bail  is  Jlled  by  defendant^  there  muft  be  a  plea  de- 
manded in  writing,  of  defendant's  attorney,  before  plaintifF 
can  fign  judgment,  although  notice  to  plead  be  upon  the  de- 
daration.     i  ff^lf.  B,  R.  134. — ACch,  i  Geo.  2.  C.  B. 

Where  a  rule  to  plead  has  been  given,  and  defendant  ob- 
tains an  order,  or  is  bound  by  rule  of  court  to  plead  by  a 
certain  time,  as  for  inftance,  the  fr/f  day  of  next  term^ 
plaintifF  may  fign  judgment  on  default  of  defendant's  plead- 
ing, without  giving  a  new  rule.  Rep.  and  Caf.  of  Prac. 
C.  P.  67.  141.  • 

Where  plaintiff  has  given  a  rule  to  plead,  and  has  been 
delayed  from  figning  judgment  by  an  injunction  out  of  Chan-' 
lery^  after  the  injun£lion  has  been  diilblved,  he  may  fign 
judgment  without  giving  a  new  rule.     Barnes^  157. 

it  four  terms  are  elapfed  after  declaration  delivered,  the 
defendant  {hall  have  a  whole  term's  notice  to  plead  before 
udgment  can  be  entered  againft  him,  unlets  die  caufe  has 

en  ftayed  by  injunSfion. 

PlaintifF  cannot  fign  judgment  for  want  of  a  plea,  till 
the  afternoon  of  the  day  after  the  rule  to  plead  is  out. 

If  defendant  does  not  plead  according  to  the  rules  of  the 
court,  fo  that  plaintifF  may  enter  judgment  by  nil  dicit : 
yet  if,  after  the  rules  are  out,  the  defendant  do  put  in  his 
plea,  before  the  plaintifF  hath  entered  his  judgment,  fuch 
plea  is  to  be  accepted,  and  the  plaintifF  ought  not  then  to 
enter  his  judgment.  If  he  does,  on  application  to  the  court, 
fuch  judgment  will  be  fet  afide  for  irregularity,  Lill.  Reg* 
^98.     SuppL  to  2  Barnes  J  39, 


pcej 
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Of  the  General  Issue. 

*pL£AS   in  Bar  sure  of  two  forts,    genfral   and  j^^« 

^  cial — the  general  is  a  dired  negation  of  the  charge 
in  the  declaration,  and  is  called  the  general  iffue ;  the  form 
of  which  muft  be  according  to  the  nature  ofthe  a£tion,  as 
non  ajfumpfti^  nil  dehetj  not  guilty,,  &c. 

Defendant  is  to  deliver  his  plea  in  writing  on  treble  penm 
ftamp,  to  plaintiff's  attorney  or  ^agent  in  town ;  but  if  his 
attorney  cannot  be  found,  then  the  plea  may  be  left  in  the 
office. 

No  general  iffue  need  have  a  counfel  or  ferjeanfs  (ignature 
to  it,  nor  need  any  of  the  following  pleas,  which  are  tanta- 
mount to  the  general  iflue. 

Comperuit  ad  diem  to  a  bail-bond. — Son  ajfault  demefne.'^ 
Plene  adminijfravit^  by  an  executor  or  adminiftrator. — Reins 
per  defcenty  by  an  heir. — Nultiel  record.  2  Blackf.  Rep,  8i6# 
— Per  minas. — Sahit  ad  diem, — Ne  unques  executor^  or  ad-- 
miniftrator. — Payment  of  Rent-^znd  infra  atatem ;  but  this 
plea  ought  to  have  an  affidavit  annexed  to  verify  it.  Pratl. 
Reg.  C.  P.  5. 

Ail  other  pleas  in  B.  R.  require  a  counfel  or  a  ferjeanfs 
hand  ;  in  C.  B.  ^ftrjeant^s  hand  j  and  Hljpecial  replications 
^o  pleas  muft  alfo  be  f::zned. 

If  a  plea,  wlxich  ouirht  to  be  figned  by  a  counfel  or  fer^ 
jeanfs  hand,  is  not  figned,  plaintiff  may  fign  judgment : 
but  if  there  be  two  defendants,  and  one  pleads  the  general 
iflue,  and  the  other  plczds  fpecialfyy  and  bodi  are  on  the  fame 
.paper,  though  thefpecial plea  is  not  figned,  plaintiff  cannot 
jrejeft  the  general  ifllie,  and  take  judgment  againft  both. 
It  he  does,  the  judgment  is  totally  erroneous;  and  if  exe- 
cution be  fued,  reftitution  (hall  be  awarded :  but  then  plain- 
tiff may  in  fuch  cafe  regularly  take  judgment  againft  him 
who  pleaded  fpecially.     2  LiL  Reg,  290. 

In  the  Common  Pleasy  though  the  replication  is  not  fpecial, 
yet  if  the  plea  be  figned  by  a  ferjeant,  the  replication  muft 
alfo,  propter  dignitatem :  becaufe  no  attorney  or  apprentice 
can  anfwer  a  ferjeant.    2  ff^ilf  74, 


Of 
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Of  paying  Money  into  CouRi*« 

XT7HEN  the  difpute  is  not  whether  any  thing  at  all  is 
^^  due  to  the  plaintiffs  but  only  how  much,  the  defendant 
before  he  pleads  is  at  liberty  to  move  the  court  for  leave  to 
payfo  much  into  court  as  he  thinks  is  really  due  to  the 
plaintffF:  on  which  the  court  makes  an  order,  that  defendant 
fliall  have  leave  to  bring  into  court  the  fum  he  moves  to 
pay  in  ;  and  upon  fuch  rule  made,  if  plaintiff  accepts  there- 
of in  full  difcharge,  the  fum  brought  in  (hall  be  paid  out  of 
court  to  the  plaintiff  or  his  attorney,  with  co/ls^  up  to  that 
time,  to  be  taxed  by  the  Majler  if  in  B.  K.— by  the  Pre- 
ihonotary  if  in  C.  B.— But  if  plaintiff  will  not  accept  there- 
of, the  money  (hall  remain  in  court,  and  the  amount  there-* 
^f  be  ftruck  out  of  the  declaration,  and  no  evidence  gkcn 
thereof  upon  the  trial :  and  if  upon  trial  of  the  iffue  be- 
tween the  parties,  the  plaintiff  fhall  becoore  nofifuit^  or  the 
jury  fliall  not  affefs  damages  to  the  plaintiff'  exceeding  the 
fum  fo  brought  into  court,  then  the  plaintiff  fliall  have  no 
xojiss  but  fliall  pay  to  the  defmiant  or  his  attorney  cojls^  to 
l)e  taxed,  tfff.-^-But  if  tl\^ury  give  more,  then  the  faid 
fum  fo  paid  into  court,  goes  towards  fatis&Aion  of  the 
judgment,  fcfr. 

Upon  payment  of  money  into  court,  plaintiff's  attorney 
muft  be  ferved  with  the  rule  /or  fo  doing,  with  th« 
general  ijfue. 

In  B*  IBl*        -  ^  In  €♦  %. 

After  drawing  up  the  rule  Money  paid  into  court  is 
for  paying  money  into  court,  paid  to  tne  Prothonotary^ 
you  pay  the  fame  to  the 
figner  of  the  writSj  who  a£tg 
9s  clerk  or  agent  to  the^^- 
condary^  who  by  rule,  Eaji^ 
Sjoc»  !•  is  the  officer  ap- 
pointed for  that  purpofe. 

On  paying  money  into  court,  the  officer  is  entitfetf  to 
201.  for  every  looL  paid  in,  and  fo  in  proportion  for  every 
greater  or  leffer  fum :  but  when  a  fum  under  lo/.  is  paid 
in,  he  takes  only  ^s.  and  ^s*  for  the  receipt.  The  mo- 
tion for  paying  money  into  court,  is  a  motion  of  courfe, 
figned  by  a  (ounfel  or  ferjeant,  which  if  in  B.  R.  muft  be 
taken  to  the  clerk  of  the  rules  \  if  in  C*  B.  to  the  fecondarj  \ 
who  will  make  out  the  rule,  a  copy  of  which  is  ferved  on 
-  Ijjaintiff 's  attorney,  upon  leaving  the  general  ijfue  with  him. 
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IT  the  term  is  expired,  you  apply  for  a  judge's  order  to 
^rarrant  the  rule. 

If  platntifF  accepts  the  money,  his  attorney  gets  an  ap- 
pointment of  the  Majler  or  Prothomtary  to  tax  the  cofts 
on  the  coy  of  the  rule,  and  ferves  defendant's  attorney  there- 
with; and  if  after  taxation,  defendant  does  not  pay  the 
cofts,  plaintiff  proceeds  as  if  no  money  had  been  paid  in, 
for  he  cannot  under  the  rule  move  for  an  attachment, 
Stra.  1 220. 

Money  may  be  paid  into  court  upon  the  common  rule, 
after  the  rule  to  plead  is  out,  at  any  time  before  plea  pleaded. 
Barnes  279.  but  it  is  not  allowed  to  pay  money  into  Court 
after  plea  pleaded-     i  /f?iK  157.     . 

But  after  the  general  ijjue  pleaded,  the  courts  on  motion 
have  given  leave  to  withdraw  the  fame,  in  order  to  bring 
money  into  court  and  replead  it,  upon  terms,  fo  as  there  is  no 
delay  to  .plaintiff.  Stra,- layi*  1267.  Say.  316.  Supp.  to 
Barnes  42. 

Payment  of  money  into  couit^  is  an  acknowledgment  of 
being  liable  to  the  a<SKon.     Bi^rr  Rep.  4  pt.  2640. 

If  plamtiff  declares  in  indebitatus  ajfumpjit  on  an  agree- 
ment, and  defendant  pays  money  into  cotirt,  he  admits  the 
agreement ;  that  is,  if  the  declaration  is  on  the  agree- 
ment only.  But  if  there  are  other  counts,  as  money  had 
and  received^  or  the  like,  he  may  pay  money  into  court 
on  one  of  thofe  counts,  and  then  he  will  not  admit  the 
validity  or  extent  of  the  agreement. 

To  an  aftion  by  an  executor  or  adminijirator,  the  courts 
formerly  would  not  allow  defendant  to  pay  money  into 
court ;  becaufe  the  executor  or  adminiftrator  is  not  liable 
to  cofts,  as  appears  by  Salk.  596. — but  now  the  courts  will 
allow  it;  and  if  fuch  executor  or  adminiftrator  proceeds 
for  more,  and  does  not  recover,  he  fliall  pay  cofts.  Stra. 
•796.     Barnes  280. 

'Leave  was  granted  to  bring  money  into  court  on  the 
common  rule,  arid  plead  pltne  adminijiravit^  and  the  general 
iffue  to  the  whole.     2  Barnes  234. 

If  plaintiff  proceeds  in  the  a£tion,  after  he  has  taken  the 
money  brought  in  out  of  court,  and  then  difcontinues,  he 
Ihall  not  have  his  cojls  even  up  to  the  time  of  bringing  the 
money  into  court.  Say^  196.  but  where  plaintiff  refufcd 
the  money,  and  proceeded,  the  court  admitted  him  after- 
wards to  take  the  money  out  of  court,  on  paying  de- 
fendant 
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&ndant  his  coils  fubfequent  to  the  bringing  it  in.    Bamet 

280. 

The  court  will  not  give  defendant  liberty  to  being  money 

into  court  on  form  of  the  counts  in  the  declaration,  and 

demur  to  the  reft — for  the  reafon  of  making  the  rule  to 

bring  money  into  court  is,  to  prevent  vexation,  and  make 

an  end  of  the  caufe.     Pradl,  Rfg,  C,  P.  256. 

But  in  C.  B,  the  court  gave  an  admini/lratrlx  leave  to 

bring  5/.   55.  into  court  on  the  common  rule,  with  re- 

fpecl  to  the  7th  and  8th  counts  [there  being  nine]  and  as 

to  the  reft,  to  plead  the  general  ijj'ue^  Statute  of  Limitaticns 

and  Jet  off,     2  Barnes  23. 

So  leave  was  given  to   plead  bankruptcy  to  one  county 

bring  money  into  court  on  tiie  common  rule,  and  plead 
the  general  iffue  to  the  other  counts.     Barnes  276. 

If  one  defendant  fufFcrs  judgment  by  default,  and  the  fe- 
cond  is  outlawed,  the  third  ihall  not  bring  money  into  court. 
Kayv,  Panchiman.     2  Blackf,  Rep.  1029* 

if  defendant  has  paid  a  fum  into   court,   and  iflue   is 

joined,  the  court  will  not  afterwards  give  him  leave  to  pay 
more  money  into  court.     Barnes  282. 

Defendant  h^d  brought  money  into  court  on  the  com- 
mon rule  i  plaintiff  would  not  accept  the  fame ;  but  pro- 
ceeded to  trial,  and  was  nonfidted.  Upon  which  defendant 
moved  in  the  Treafury  [in  C.  P.]  that  in  regard  as  plain- 
tiff was  out  of  court  by  the  mnfuit^  he  might  have  tlie 
monev  back,  and  produced  the  pojlea.  But  the  judges  held, 
that  defendant  by  having  paid  money  into  court,  had  ad- 
mitted, that  plaintiff  was  entitled  at  all  events  ;  and  there* 
fore  defendant^  could  not  have  the  money  again.  ^  After- 
wards plaintiff  brought  a  new  aftion,  and  the  court  made 
a  rule,  that  plaintiff  might  have  the  money  brought  in,  if 
he  thought  fit :  but  if  not,  that  the  money  brought  \Sk 
fliould  remain  to  the  new  adiion.     Pra5l.  Reg.  250.     Rep. 

.and  Cafes  of  Pra6l.  C.  P.  36. 

The  like  refolution  in  a  fimilaf  cafe  as  above,  and  leave 
given  for  defendant  to  bring  more  ^money  in  to  the  new 
afiion.     Pra£i.  Reg,  252- 

Original  defendant  obtained  judgment  of  nonprofsj  and 
then  brought  debt  on  that  judgment  for  the  cods,  in  which 
he  had  judgment  by  default;  and  afterwards  brought  ano- 
ther action  of  debt  on  this  laft  judgment,  and  therein  alio 
figned  judgment.  Which  laft  judgment  the  original  plain- 
tiff  moved  to  fet  afide,  $n  bringing  into  court  the  debt  and 
1  cif/U 
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cojls  of  the  fecoml  judgment.  On  (hewing  caufe  againfl:  this 
rule,  the  court  thought  that  he  himfelf  had  given  the  firft 
provocation,  and  had  been  guilty  of  the  firft  laches;  and 
therefore  difcharged  the  rule,  but  without  cojis^  directing  ex- 
ecution-tp.  ilay,  as  the  money  on  the  former  judgment  was 
paid  into  court,  in  order  to  difcountenance  fuch  oppreflive 
proceedings.     Simpfon  v.  Stone.     2  Blackf.  Rep.  785. 

Money  was  paid  into  court ;  plaintiff  proceeded  and  re- 
covered a  lefs  fum.  Whereupon  defendant  moved,  that  he 
might  have  the  money  out  of  court  towards  his  cods,  and 
it  was  granted.     Barnes  280. 

After  regular  judgment  fig ned,  though  fet  afide,  defend- 
ant cannot  have  leave  to  bring  money  into  court.  Barnes 
281.  285. 

Judgment  was  arretted,  and  confequently  no  cofts  on 
cither  fide.  But  the  court  ordered  the  money  brought  into 
court  to  be  paid  to  the  plaintiff.     Barnes  284. 

Money  was  paid  into  court,  and  before  trial  plaintiff 
died  :  whereupon  defendant  moved  to  have  the  money  paid 
back.  But  the  court  was  of  opinion  it  ought  not  to  be  paid 
back.  The  courts  have  not  yet  gone  fo'far^  as  to  order 
payment  in  fuch  cafe  to  the  plaintiff's  executor ;  but  it  feems 
reafo^able  fo  to  do,  if  the  executor  is  willing  to  accept  it  s 
and  after  trial  it  is  plain,  the  executor  is  entitled  to  the 
money  paid  iii,  though  a  fmaller  fum  is  recovered.  Had 
plaintiff  lived  and  refufed  to  accept  the  fum  paid  in,  and 
had  gone  to  trial  and  been  nonfuited^  yet  the  defendant  could 
not  have  had  the  money  baclc  out  ot  court,  plaintiff  being 
entitled  thereto  at  all  events.     Barnes  281. 

.In  C.  B.  37/.  was  paid  into  court;  plaintiff  proceeded 
and  recovered  a  greater  fum,  and  then  became  bankrupt* 
The  afftgnees  moved  to  have  the  37  /.  paid  to  them  :  but 
piaintiff's  attorney  infiftingj  that  as  he  had  been  the  means 
of  obtaining  a  verdict,  he  ought  firil  to  be  paid  his  bill  and 
cofts.  Whereupon  the  court  ordered  his  bill  to  be  taxed, 
and  the  amount  thereof  to  be  paid  out  of  the  money,  and 
the  refidue  to  be  paid  to  the  ajp.gnees.     Supp.  to  Bamts  1 1« 
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In  what  Cafes  Money  may  be  brought  into 
Court. 

IN  any  a&ion  on  a  policy  of  affurance  money  may  W 
brought  into  court.     Stat,   19  Geo.  2.  r.  37.  f.  7. 

In  ejectment  for  non-payment  of  rent^  the  tenant  or  af- 
fignee  may  pay  into  court  ell  the  rent  in  arrear  and  ctfisy  and 
()roceedings  {hall  ccale.     a^'Geo.  2.  r.  28* 

After  judgment  againft  cajual  eje^lor^  and  befort  any  writ 
of  poffefiion  executed,  the  court  made  a  rule  to  ftay  pro- 
teedings,  on  payment  of  all  rents  and  cofts,  Stra,  000. 
'  In  eje6hnent  by  mortgagee^  the  mortgagor  may  bring  the 
principal^  interejf^  and  cojls  into  court,  and  die  court  will 
make  a  rule  to  ftay  proceedings.     Stra.  413. 

In  debt  on  bond  with  a  penalty,  defendant  may  bring  into 
Court  the  principal,  interejl  land  cojls  due  on  fuch  bond, 
"^hich  fliall  be  deemed  a  fatisfa^ion,  and  the  court  may  give 
fudgment*     4  {^  ^Anne,  ^.  16.  /.  t3. 

This  ftatute  does  not  extend  to  bonds  conditioned /ir  good 
behaviour^  nor  for  performance  of  covenants  \  fo  that  to  fiich 
bonds  money  cannot  be  brought  in.     Barnes  231.  233. 

Condition  of  a  bond  was  to  pay  40/.  bv  5/.  per  attnum^ 
and  defendant  had  leave  on  the  ftat.  of  Annr  to  bring  the 
arrears  of  5/.  per  annum  into  court.  &r<7.  814.  Penalty 
of  a  baftardy  bond  may  brought  into  court.  2  Btackf  Hep. 
ligo.  • 

Condition  of  a  bond  was  to  pay  money  by  inflalmints,  and 
the  cdurt  gave  leave  for  defendant  to  bring  the  money  due 
by  that  irfialment  into  court :  but  not  to  ftay  plaintiff  froni 
fignihg  his*  judgment,  for  the  penalty  incurred  by  non-pay- 
ment of  the  inftalment. — But  although  plaintiff  in  fuch 
cafe  may  fign  judgment  fdr  the  penalty,  th^  cpurt  will  not 
let  him  take  cut  execution,  until  the  payments  become  due. 
Darby  v.  Wilkins.  Stra.  957. — But  in  C.  B.  on  a  V>nd  to 
fecure  an  annuity  by  inftalmcnts,  a  rule  was  made  abfblut^ . 
tb  ftay  proceedings,  on  payment  of  the  3/.  (the  only  inftal« 
merit  due)  and  cofts.     Barnes  288.  - 

In  debt  you  cannot  bring  money  into  court,  onlefs  it  hfor 
non-^payment  of  rent.     Barnes  i(^i,     PraJf.  Heg,  CP.  257^ 

Nor  in  covenant,  unlefe  for  non-payment  of  rent.  Barnes 
282. 

In  covenant  and  breach  for  non-payment  of  renty  and  not 
repairing,  (ffc.  it  was  moved  to  bring  in  fo  much  for  th& 
rent ;  and  as  to  the  other  breach,  that  plaintiff  might  pro- 
ceed as  he  thought  fit. ,  Et  ptr  Trevor.  AH  the  judges  have? 
agreed,  that  it  is  but  rcafonable  to  allow  it ;.  that  it  does 
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In  what  Cafes  Money  may  be  bfought  ijitb 
Court. 

iTOt  diflfei"  from  debt  for  rent :  for  thou|h  it  be  trvvntimt^  yWt 
it  is  C6vcmnt  (br  payment  of  a  fum  certain.  The  fanw  cK*. 
verfity  was  taken  between  covenant  for  a  fum  cerijBm^  tmd  n 
chlfe  incertatn*  Ht^k*  C.  J.  H'tU  9  ^.  3.  faying  it  (Kd  vii9L 
iKmir  from  an  indebitatus  affmnpfii.     SaM,  596. 

In  covcriant  the  breach  was  aligned  in  a  fum  certain^  t»/sf. 
1 1  A' for  not  dreSng  corn^  and  leave  was  given  to  brin^  in 
the  nwncy  on  the  common  ride*     %  Barnes  229. 

Two  breaches  were  afTtgned  in  covenant  amongft  otheH : 
1.  For  non-payment  of  rent,  2.  f'or  5 A  an  acre  wdvortcid 
rent^  f$r  ploughing  mead&w  ground^  and  the  court  alloWed 
money  to  be  paid  into  court  on  thofe  breaches  5  but  not  p^ 
nerally.     %  Blackf  Repi  837. 

In  trovtr  for  money,  the  court  will  give  kave  te  bting 
the  money  declared  for  into  court,     i  Strd*  14^.  ; 

In  trover  fox  goods^  not  being  pMderoi|$|  the  CMithas 
fufFered  them  to  be  brought  in :  but  that  is  difcretionary-^— 
and  v/here  they  have  been  ponderous,  the  plaintiff  has  been 
ordered  to  (hew  caufe  why  he  ihould  not  accept  them* 
Barnes  200 i 

In  aftions  on  penal Jlatutes^  the  court  on  motion  will  give 
leave  to  pay  the  penalty  into  court  with  coftsi  IVulker  v* 
King.     7r.  31  Geo,  2. 

•  Money  was  allowed  to  be  paid  into  court  generally  on 
two  counts  in  deht.^  for  penalties  on  the  game  laws,  being 
an  2iSC\oxi  poptdari  and  not  a  qui  tanii  2  Blackf  Rep,  I052« 
and  Stra.  1217. 

Rule  to  pay  money  into  courts  and  have  it  ftnick  out  of 
the  declaration^  upon  payment  of  cods  in  an  adion  for  ufe 
and  occupation,  was  difcharged  as  to  the  cofts,  but  made 
abfolute  as  to  paying  the  money ;  the  a£Mon  appearing  to 
be  brought  and  kept  on  foot  very  oppreffively*     Burr,  Rep» 

On  (hewing  caufe  why  the  defendants  fliould  not  pay 
2670/.  into  court,  on  two  of  the  breaches  aiHgned  in  an 
a£lion  of  covenant  on  a  charter  ,party  [viz.  for  freight  and 
demorage]  and  the  fame  be  ftruck  out  of  the  declaration, 
Lord  Afo«j^^/j/obferved,  that  in  motions  of  this  kind,  where 
the  defendant  applies  to  pay  money  into  court,  and  to  have 
the  detnand  thereupon  ftruck  out  of  the  declaration,  the 
law  arifes  upon  the  fad,  and  the  trup.and  fenfible  diftindion 
i9%  '*  that  where  the  fum  demanded  is  Tifum  certain^  or  ca- 
♦•  pable  of  being  afcertained  by  mere  computationy  withoxit 
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In  what  Cafes  Money  may  be  brought  into 
Court. 

*«  leaving  any  odier  fort  of  difcretion  to  be  exercifcd  by  the 
'^  jury,  it  is  right  and  ^eafonable  to  admit  the  defendant  to 
•'  pay  money  into  court,  and  have  fo  much  of  plaintifPs  de- 
•*  mand  upon  him  ftruck  out  of  the  declaration ;  •  and  diat 
**  if  plaintiff  will  not  accept  thereof^  he  fliall  proceed  at 
*•  his  peril."     Burr.  Rep.  ^pt.  1120. 

In  an  action  for  dilapidations ,  the  court  refiifed  to  let  de- 
fendant bring  money  into  court,  and  faid  it  was  like  trefpafsy 
where  you  cannot  do  it,  though  you  may  tender  amends* 
Sfuire  v.  Archer.     Sir  a.  906. 

In  zj^ecial  a£fion  on  the  cafe  for  damages  done  to  a  chaife 
Jet  to  hire  by  immoderately  driving,  money  was  not  allowed 
to  be  paid  into  court.     Stra.  787. 

Like  motion  denied^  in  an  adion  for  injuring  common  by 
burning  turf.     Anon. 

Denied  alfo  in  an  a£tion  of  account.    Anon. 
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Of  pleading  a  Tender. 

A  Pfea  of  tender  ought  ftridUy  to  be  pleaded  in  the  fame 
-^^  manner  as  a  plea  in  abatement^  viz.  in  four  days  afte^ 
declaration  delivered,  if  delivered  four  days  before  the  end 
of  the  term :  and  if  delivered  four  days  before  Eflbign  day 
of  a  term,  then  it  ought  to  be  pleaded  within  four  days  of 
that  term,  as  a  plea  of  laft  term.  Carth.  413.  Sa/J^,  622. 
Ld,  Raym,  254.     Say,  18.     2  Barnes^  284« 

But  the  ftriilnefs  of  this  rule  is  to  be  difpenfed  with  in 
particular  cafes,  as  if  die  defendant  lives  at  a  great  diftancc 
in  the  country,  fo  that  his  attorney  cannot  deliver  the  plea 
in  due  time ;  the  court  will,  upon  fuch  reafonable  caufe,  give 
further  time  to  plead  a  tender^  as  of  the  term  in  which  the 
declaration  was  delivered;  but  fuch  application  fhould  be 
v/ithin  the  four  days^  or  at  lead  as  foon  as  it  poflibly  can 
be,  without  any  delay  on  the  part  of  the  defendant.  Fide 
Barnes^  361. 

A  rule  was  made  abfolute,  giving  defendant  leave  to  plead 
a  tender  of  the  laft  term,  notwithftanding  the  general  im- 
parlance. The  defendant's  agent,  though  he  appeared  in 
time,  having  had  no  notice  of  the  declaration  till  the  firft 
day  of  the  term,     Barnes^  353. 

So  a  rule  was  made  abfolute  to  plead  a  tender^  as  of  laft 
term,  notwithftanding  the  general  imparlance  given  by  plain- 
tiff: Though  objected  that  defendant  ought  to  have  applied 
on  the  firft  day  of  the  term. — But  per  cur.  he  comes  time 
enough  within  the  firft  four  days.     Barnes^  343. 

In  B.  R.  2i  fpecial  memorandum  was  ordered,  where,  by  a 
general  one,  tne  defendant  was  oufted  of  his  plea  of  tender. 
Stra.  638.     Like  order  made  in  C,  B.    Barnes^  343. 

In  C.  B.  where  defendant  pleaded  a  tender  before  the  day 
of  obtaining  the  original  ivrit,  to  which  plaintiff  replied, 
fetting  forth  an  original  purchafcd  before  the  time  of  th« 
tender  pleaded ;  the  defendant  moved  for  oyer  of  the  ori- 
ginal, but  it  was  denied,  the  court  faying  they  never  make 
rules  for  oyer  of  originals,  which  are  matters  of  record. 
Barneu  34O; 

^J^^lt?.  '.demurred  to  an  infufficient  declaration  of  Hilary • 
Plaintiff  thereupon,  by  virtue  of  a  judge's  order,  amended' 
his  declaration  on  payment  of  cofts,  and  in  Eajler  gave  a 
new  rule  to  plead ;  whereupon  defendant  moved  for  leave  to 
pled  a  tender,  as  of  the  laft  term,  or  that  plaintiff  might  make 
declaration  of  this  term.     Rule  abfolute.     Barnes,  259'     • 

On  a  plea  of  tender  of  money,  the  defendant  muit  pay  the 
fame  into  court  to  the  proper  officer  for  receiving  it,  who 
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givw  a  receipt  for  the  fame  in  the  margin  of  the  draft  of 
(he  plea,  which  is  copied  on  that  filed  with  the  Qerk  of  tl>€ 
Papers^  or  PrcikGrrjary^  but  no  rule  is  drawn  up  to  pay  the 
money  into  court. 

On  a  plea  of  tender ^  if  the  money  is  not  paid  into  court, 
the  plaintiff  may  fign  judgment.  Peihcr  is  al,  v.  Shelicn. 
I  Stra.  638. 

If  a  tauler  be  pleaded  with  a  touijcur-  prify  and  the  money 
brought  into  court,  in  cafe  the  plaintift  would  go  for  further 
4aiiiagex<J,  be  muft  not  take  the  money  out  of  court,  but  take 
iflue  o^  the  tender^  or  reply  a  requcjl  and  rtfufd\  and  if  fuch 
iflue  is  found  againft  him,  he  will  be  barred  of  his  aftion : 
tut  if  he  take  the  money  tendered  out  of  court,  judgment 
\%  given  for  the  defendant  to  go  quit.  Cdff\,  Jonesy  7r.* 
SGeo.  I.  C  j5,    Ld,  Rcym.  774. 

In  covenant  the  damages,  and  not  the  dcht^  being  the  thing 
in  dcma^nd,  there  is  no  ngceffity  of  pleading  tender  and  re- 
fufal  witli  an  uncbre  prijl.     i  Show*  130^ 

In  trefpafs  quare  claufum  f regit ^  plaintiff  may  plead  a  tender 
of  fujffjcienf  amends  before  the  adlion  brought^  2.1  Ja.  i. 
c^  lb. 

But.  tender  of  ajcncnds  cannot  be  pleaded  to  a  voluntary 
/rj^j?/^-,  I  Stra,  549.  Ld.  Raym.  255. 
"  To  arx  avmury  for  damagefeafant  in  replevin,  tender  muft 
bwe  pleaded,  to  have  been  made  before  impounding,  for  it  is 
not  within  the  ftat.  of  James  i.  which  goes  only  to  treftafsy 
lyhere  tender  of  amends  may  be  pleaded  to  have  been  made  at 
any  \\m^  before  atVton  brought,     Lutw.  1596. 

If  a  man  avow  taking  the  cattle  datnage  feafant^  and  the 
pjalntif^.  pleads  tender  of  amends^  and  a  refufal,  he  fliall  re- 
cover, 03.  a,  verdift  for  hipi,  damages  for  the  detaining^  and 
TiptfoT  th(  tqkingy  becaufe  the  talcing  was  lawful. — Byt  if 
the  tender  v^ere  before  the  taking,  the  taking  is  tortious  5  if 
after  impou;iding,  neither  the  taking  npr  detaining  is.  tortious. 
And  after  the  avowant  has  h^d  return  irreplevifabl«,  yet 
if  the  plaintiff  make  fuiiicient  tender,  he  may  h^ve  detinue 
for  the  detainer  after.  SalA.  584..  8  Co.  147.  S^/LJ^" 
Pri.  6oi 

To.an  avowry  for  renty  thp  plaintiff  mzy  plead  a  tender  and 
refufal,.  without  bringing  the  money  into  courts  becaufq,  if  the. 
djftrefs  were  not  rightfully  taksn>  the  defendant  njuft.  an- 
fwer  the  plaiaitiff  his  damages,     BuU^.  Ni.  Pri^  6d#,    Vide, 
Sfli.  5^4* 
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But  if  the  dlftrefs  were  rightfully  taken,  the  plaintiff  cin- 
not  plead  tender  of  rent  and  cofts^  in  bar  of  an  avowry  for 
rent  in  anjr  cafe,  unlefs  the  dlftrefs  was  made  of  corn^  grafiy 
&c.  growing  on  the  premifes  j  and  then  fuch  plea  is  given  by 
II  Geo.  2.  c.  ig.yi  9. 

A  tender  is  pleadable  to  a  quantum  meruit^  fettled  on  de- 
murrer. Salk.  622.  I  Stra,  576.  Tho'  per  Holt,  C.  J. 
not,     Ld.  Raym,  255. 

In  B.  R.  a  plea  of  tender  1$  an  iJfuaUe  plea  within  ^  judge's 
order.  Burr.  Rep.  /^pt.  50.  In  C.  J5.  it  is  not.  Rep.  and 
Caf  of  PraSf.  C.  B.  134. 

.  In  ajfumpftt  formerly  a  tender  ufed  to  be  pleaded  to  a  par- 
ticular count,  if  there  were  more  than  one  in  the  declara« 
tion ;  but  on  demurrer  to  a  plea  of  tender  generally  to  the 
whole  declaration,  it  was  ruled,  Trin.  19  Geo.  3.  B.  R. 
that  fiich  {dea  was  good — but  it  is  otherwife  ftillin  C.  B. 
3^145.       ^ 

Money  brought  into  court  on  a  plea  of  tender  cannot  be 
taken  out  by  the  defendant,  though  he  has  a  verdift.  Stra^ 
1027. 

After  a  plea  of  tender y  and  money  brought  into  court,^  the 
court  win  not  admit  the  defendant  to  withdraw  his  plea,  and 
l^ead  the  general  iffue.     BarneSy  235. 

Though  a  tender  is  made,  and  the  plaintiff  refufes  the 
money,  yet  the  tender  cannot  be  pleaded  in  bar  of  the 
ailiofiy  either  in  debt  or  ajfumpfity  but  in  bar  of  the  damages 
only,  for  the  debtor  fhallneverthelefs  pay  his  debt.  Ld. 
Rayni.  254. 

In  debt  on  bond  conditioned  to  pay  a  fum  certain,  a  tetider 
may  be  pleaded  after  imparlance,     ibid. 

The  24  Geo.  2.  c.  44.  Impowers  juftices  within  a  piontb 
after  notice  given  of  an  aftion  [that  is,  an  aSion  of  tort ; 
for  the  ftatute  extend^  to  no  other  aftion.  Feltham  v.  Terry^ 
Ei^.  f^Geo.  2.  B.  R."}  intended  to  be  brought  againft  them 
for  any  thing  done  in  the  execution  of  their  ij^r^,  to  temer 
the  plaintiff'  amends ;  and  in  cafe  it  is  not  accepted,  to  plead 
the  fame  in  bar  with  the  general  ijfue  and  other  ple^Sy  with  the 
leave  of  the  court ;  and  if  upon  trial  the  jury  (hall  find  the 
amends  to  have  been  fuificient,  then  verdidt  mall  pafs  for  the 
defendant ;— or  if  plaintiff  become  nonfuitj  difcontinuey  •r 
judgment  be  given  againft  him  upon  demurrer^  he  (hall  pay 
cofts^  itc. 

A  juftice  having  pleaded  tender  of  amends  according  to 
die  above  a£t,  the  plaintiff  obtained  a  rule  for  the  defendant 
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to  bring  the  money  into  court,  for  the  plaintifF  to  take  the 
fame  upon  difcontinuing  his  acJion.  Laivrc?ice  and  Ccxj  HiL 
33  ^^^'  2-  ^'  ^'  before  a  juftice  is  allowed  to  pay  money 
into  court,  on  an  action  of  falle  imprifonn:ent,  it  muft  ap- 
pear that  he  is  fued  as  a  iuftice  for  fome  mifbehaviour  in  his 
office.     2  Blackf  Rep.  859. 

Defendant  pleaded  a  tender  15/A  January,  Plaintiff  re- 
plied on  original  tefted  ^djanuarj :  op  defendant's  application, 
the  court  of  Chancery  had  ordered  the  cofts  of  the  fpecial 
original  fued  out  by  plaintiff  to  be  altered  from  2d  yanuary 
(the  common  tefi^c  day  of  an  original  returnable  QcX.  Hil.) 
to  the  ibih  January^  the  true  day  on  which  the  inftruSions 
for  this  original  were  left  with  the  ciirfitor.  As  the  ori- 
ginal, thus  ?Jtered,  would  not  anfvvcr  plaintiff's  purpofe  (the 
tender  having  been  made  the  itto  yanuary)  he  took  the  mo- 
ney, brought  in  with  the  plea,  out  of  court,  entered  an  ac- 
quittal, and  gave  defendant  notice  that  he  would  proceed  no 
further,  refufing  to  pay  defendant's  cofts  ;  whereupon  on 
motion  defendant  had  a  rule  for  plaintiff  to  fhew  caufe,  why 
the  entry  of  acquittal  fhould  not  be  fet  afide  with  cofts,  or 
why  plamtiff  ftiould  not  pay  defendant  his  cofts  of  the  ac- 
tion. On  {hewing  caufet  he  court  held,  that  after  plaintiff  had 
replied  he  ought  not  to  have  entered  an  acquittal  without 
leave.  And  with  regard  to  the  replication,  (as  the  original 
was  altered)  it  ought  not  to  ttand :  and  that  though  plaintiff 
may  take  out  of  court  the  money  tendered,  and  make  an 
entry  of  acceptance  before  replication,  yet  ftill  he  muft  pay 
cofts.  The  replication  to  the  tender  is  a  refufal  to  accept 
the  monej.  Rule  to  fet  afide  the  eptry  of  acquittal,  and  that 
plaintiff  be  at  liberty  to  withdraw  his  replication,  on  pay- 
ment of  cofts  of  that  replication,  and  reply  ds  novo.  Hill 
V.  If^illiams*     Barnes^  357. 

Note,  a  tender  in  Bank  notes  is  not  a  good  tender.  Per 
Lord  Mansfieldy  in  Noyes  V.  Pricem  Sittings  in  London  afitr 
HiL  16  Geo.  3. 


Of 


Of  pleading  a  SetTtOFF, 

T>  Y  the  2  Geo.  2.  c,  22.  *'  Where  there  zr^*  mutual  debts 
■^  between  plaintiff  and  defendant,  or  if  either  fue  or  be 
fued  as  executor  or  admitujirator^  where  there  are  mutual 
debts  between  teftatof  or  inteftate,  and  the  other  party,  one 
debt  may  be  fet  againft  the  other  ;  and  fuch  matters  may  be 
given  in  evidence  on  the  general  i/fud  t>  or  pleaded  in  bar, 
as  the  nature  of  the  cafe  fliall  require,  fo  as  at  the  time  of 
his  pleading  tlie  general  ijfue^  where  any  fuch  debt  is  to  be 
iniifted  upon  in  evidence,  notice  be  given  of  the  particular 
fum  or  debt  fo  intended  to  be  infifted  on,  and  upon  what 
account  it  became  due." 

In  the  conft ruction  of  this  ftatute,  the  then  two  chief 
juftices.  Lord  Hardwhke  and  Eyre^  differed,  with  regard  to 
fetting  off  debts  of  fuperior  nature  againft  inferior ^  and  vice 
verfa^  which  occafioned  the  8  Geo,  2.  c.  24.  whereby  *'  Mu- 
tual debts  may  be  fet  againft  each  other,  notwithftanding 
they  are  of  a  different  nature^  unlefs  where  either  of  the  faid 
debts  (hall  accrue  by  reafon  of  a  penalty  contained  in  any 
bond  orfpecialty ;  and  in  all  fuch  cafes,  the  debt  intended  to 
be  fett-off  ftiall  be  pleaded  in  bar,  in  which  fhall  be  fhewn  how 
much  is  truly  and  juftly  due  on  either  fide  ;  and  in  cafe  plain- 
tiff fliall  recover,  judgment  fliall  be  entered  for  no  more  than 
fliall  appear  to  be  due  after  one  debt  fet  againft  another." 

Where  the  debt  is  of  an  equal  fum,  there  the  aftion  is 
barred  ;  but  if  it  be  for  a  lefs  fum  than  for  what  the  adion 
is  brought,  the  defendant  muft  pray  to  have  it  fett-off.  BuUw 
Ni,  Pri.  179* 

Where  a  mutual  debt  is  of  equal  fum  with  the  plaintiff's 
demand,  it  is  to  be  pleaded  in  bar  to  his  action. y 

Where  defendant's  demand  exceeds  the  plaintiff's,  it  muft 
be  given  in  evidence  upon  the  general  ijfue^  and  notice  of 
fett-off. 

But  where  the  defendant's  demand  does  not  countervail 
plaintiff^ 5^  he  fliould  move  the  court  wherein  the  a£tion 
is  depending,  for  leave  to  pay  fo  much  money  into  court, 
as  with  his  own  demand  will  be  fufKcient  to  fatisfy  the  plain- 
tiffs. 


*  Thefe  ftatutes  for  fetting  off  debts,  extend  only  to  adlions 
founded  on  contraSis^  either  exprefs  or  implied.  So  that  in  re^ 
fU^in,  trefpafsy  detinue^  and  the  like  anions  of  wrong,  there 
can  be  no  fett-off. 

■f  The  general  ijfue  in  the  adl  means  any  general  ijfue*  Bull. 
Ni.Pri.  181. 

Defendant 


Of  J)leading  a  SET'f-oFF. 

tocfemlcmt  pleaded  the  general  ijfue^  but  fdrgot  to  give 
]k>tice  at  the  fame  time  of  a  f€tt-off\  and  upon  motion  in 
thnc  the  court  gave  leave  to  withdraw  the  plea,  in  order  to 
deliver  it  again  With  a  notice  oi  fett-off.  2  Stra.  iib'j. 
Say.     Rep,  316- 

A  notice  off  Jitt'Ojf  was  as  follows : 

'*  Take  notice,  that  you  are  indebted  to  me  for  the  ulc 
aiid  occupation  of  an  houfe  For  a  long  time  held  and  erijoy- 

tdy  and  now  lately  elapfed." Per  Ld.  Hardwtcke  C.  y. 

Thefe  notices  fliould  be  almoft  as  certain  as  declarations, 
the  Icgiflature  defigned  them  to  be  in  tlie  nature  of  crofs 
siftions,  and  they  Ihould  be  exprefled  with  gjcat  certainty, 
tliat  the  plaintifF  might  be  able  to  make  a  proper  defence 
tt>  dicrm.  Had  this  been  a  declaration yjr  ufe  and  occupation^ 
it  had  certainly  been  bad,  for  it  muft  have  flieWn  the  com- 
Biencetnent  and  determination  of  it.  Afterwards  it  appear- 
ed, that  the  debt  designed  to  have  been  fett-off  was  for  rent 
fifirved  an  Uafe  by  indenture ;  which  not  being  mentioned  in 
the  notice,  tlie  chief  jufiice  faid,  it  was  bad  on  that  account 
alfo ;  for  if  this  had  been  (hewn,  the  plcAntiff  might  [fro- 
baMy  have  proved  an  eviftion,  or  fome  otncr  matter  to 
have  avoided  the  demand.  Fowler  v.  Jonesy  fittings  at  Tt^ejU 
minjtex,     Hil,  8'  Geo.  2. 

A  debt  due  to  a  man  in  right  of  his  wife,  cannot  htfett-tff^ 
in  tn  adion  ags^inft  him  on  his  oWn  bond.  Pajnter  v.  ff^a^^ 
er.  C,  B.  EaJ},  4  Geo.  3. 

In  debt  on  bond,  the  defendant  craved  oyer  of  the  con- 
dition, which  was  to  pay  the  plaintifF  10/.  per  anAum 
during  life ;  and  then  pleaded,  that  the  plaintiff  was  in- 
dicbted  to  him  500/.  for  money  lent,  tfr.  exceeding 
the  yearly  fums  that  had  incurred  for  the  annuity,  and 
offered  to  jctt-off  as  much,  l^c.  and  on  demurrer  the  plea 
was  holden  gocxl.  CoHns  y*  Coiins.  Tn  ^zGeo.  2*  Bull. 
Ni.  Pri.  ifc), 

Pifctt-owy  reducing- ^t.'plaintiff*s  demand  under  40  J.  does 
if&f  ^7J^/7lnejurifdi£Honof  thcyLf;^fr/V?r  fowr/j.  Pitts  v.  Car* 
fer.ter.     i  JVilf  19.     Sir.  1 191.     2  mif.  68.     3  IFilf.  48! 

To  ajjdmpjit  for  ^lAtnt,  iffc.  defendant  pleaded  articles 
of  agreement,  with  mutual  covenants  in  a  penalty  of  200/. 
for  performance,  and  (hewed  a  breach  whereby  the  penalty 

became  due,  and  offered  to  fett-offl On  demurrer,  the 

court  held  this  plea  not  within  the  ftatutes,  for  there  may  not 
be  5/,  jufHv  due  to  the  defendant  on  the  balance.  Nedriffiv^ 
Hogan.     L.  33  Geo,  2,     Bull,  Ni,  Pri,  180. 

A  debt 


i3Df  PlWBftlff.  iS9^ 

Of  pleading  a  Sett-off. 

A  debt  barred  by  thejiat.  tf  Ijimtiations  cannot  be  fett-offl 
If  it  be  pleaded  in  bar  to  the  aflion,  the  plaintiff  may  reply 
tkzjiat.  And  if  given  in  evidence  at  the  trial  on  a  notice 
oijett'off'i  it  may  be  objefted  to.     BulL  Ni,  Pri.  i8o. 

B.  appointed  A.  his  attorney,  to  receive  rents,  who  after 
B/s  death  received  money  for  rent  arrear  in  B.'s  life-time. 
B.'s  executrix  brought  an  aftion  for  this  money  in  her  own 
name,  and  A.  gave  notice  to  fett-off  a  debt  due  from  B.  to 
him ;  but  it  was  not  allowed  at  the  trial,  becaufe  the  tefta- 
tor  had  never  any  caufe  of  adion  againft  A.  for  the  money 
was  not  received  by  A.  till  after  B.'s  death.  Shipman  v. 
Thompfon^  Eaji.  1 1  Geo.  2.  C.  B. 

Plaintiffs  were  ajfignees  and  brought  an  aftion  for  goods 

fold  by  them  to  the  defendant. He  fett-off^  a  bond  due 

from  the  bankrupt  to  him,  and  on  demurrer  it  was  hdden  that 
the  ftatutes  for  fetting  off  mUtual  debts,  do  not  extend  to 
aff^nees  of  bankrupts,  and  that  thefe  can  never  be  confidered 
as  mutual  debts;  for  where  there  arc  mutual  debts  there 
muft  be  mutual  remedies,  which  is  not  the  cafe  here.  Ryal 
Id  al*  aflignees  v.  Larkin.     i  Wiif.  155. 

In  rejrfevin  the  avowant  juftified  under  a  diftrefs  for  rept, 
and  the  plaintiff  at  the  trial  infifted,  that  there  was  more 
due  to  him  than  the  rent  amounted  to.  And  Dentfon  J. 
refiifed  the  evidence,  and  on  motiop  for  a  new  trial,  the 
court  held  that  the  ftatutes  did  not  extend  to  the  cafe  of  a 
diftreis,  for  that  is  not  an  aAion,  but  a  remedy  without  fuit : 
they  liloewiCb  declared,  that  they  do  not  extend  to  ditinuey 
and  the  like  adions  of  wrong.  Abfolom  v.  Knight. .  Eafl. 
16  G$o.  2.  C.  B.  BulL  Ni.  Pri.  181. 

In  debt  on  bondy  defendant  pleaded  a  greater  debt  in  bar ; 
upon  which  the  plaintiff  prayed  to  have  the  condition  of  his 
bond  enrolled,,  which  was  to  appear  at  JVeJiminJler,  and  de- 
murred-^ and  it  was  holden  that  this  bond  was  not  within 
the  8  Gen.  2^  for  that  ftatutc  relates  only  to  bonds  con- 
ditioned to  pay  money^  and  not  to  bail-bonds :  And  it  was 
not  within  the  ftat.  2  Geo.  2.  becaufe  the  plaintiff  did  not 
bring  the  a£Hon  in  his  own  right,  but  as  truftee  for  ano- 
ther (for  he  was  an  officer  in  the  place  court) ;  but  if  it 
had  been  given  to  the  fheriff,  and  by  him  affigned  to  the 
party,  it  might  be  otherwife,  and  then  the  penaltv  would 
have  been  confidered  as  a  debt,  becaufe  it  wOuld  nave  de- 
pended upon  the  2  Geo.  2.     Bull.  A/.  Pri.  79. 

Covenant  on  an  indenture  for  non-payment  of  rent.  Plea 
*ion  ejifatium^,  and  notice  of  fett-off  upon  covenants  in  the 

fiime 


i66  m  ©leaning:. 

Of  pleading  a  Sett-off. 

Cime  deed  for  money  due  to  defendant.  Quftion  was  upon 
this  plea.  Whether  defendant  could  give  in  evidence  his  de- 
mand ?  The  judge  at  the  trial  thought  not :  For  defend- 
ant it  was  faid,  the  debt  was  mutual,  of  the  fame  degree,  and 
arifmg  on  the  fame  contrail-,  and,  that  the  plea  was  a  general 
ijpie  within  the  aft.  For  plaintiff,  that  the  defendant's  plea 
was  inconfiftent,  as  he  denies  the  deed,  and  at^the  fame  time 
makes  a  demand  under  it.  He  might  haVe  pleaded  the 
general  tjfue  without  denying  the  deed,  or  might  have  pleaded 
fpccially.     Cur.  adv.     Barnes  290. 

The  form  of  a  notice  of  Sett-offi 
Plea  general  ijjue. 
Mr.  /.  M. 
T-IKE  nctice,  that  the  faid  defendant  CD.  intends  to  give 
in  evjdciKe  at  the  trial  of  this  caufc,  and  inGft  that  the 
faid  plaintiff  A.  B.  was  before  and  at  the  time  of  exhihitmg 
bis  hill  againft  the  faid  defendant,  and  ft  ill  is  indebted  to 
the  faid  defendant  in  more  money  than  is  due  to  the  faid 
plaintiff  by  reafon  of  the  pyomjfes  and  undertakings  in  the 
declaration  mentioned,  to  wit,  at  aforefaid 

in  the  faid  county,  in  thefum  of  40/.  for  fo  much  money 
before  that  time  lent  and  advanced  by  the  faid  C  D.  to 
the  faid  A  B.  at  his  fpecial  inftance  and  requeft :  And  in 
the  further  fum  of  40  /.  for  fo  much  money  before  that 
time  paid,  laid  out,  and  expended,  to  and  for  the  ufe  of 
the  faid  J,  R.  at  his  like  fpecial  inftance  and  requeft: 
Which  faid  fums  of  money,  or  fo  much  thereof  as  will 
be  fufFxicnt  to  anfwer  and  fatisfy  fuch  demands  as  the  faid 
plaintiff  A,  B.  fliall  be  able  to  prove  againft  the  faid  de- 
fendant (J.  Z>.  by  reafon  of  the  promifes  and  undertakings 
in  the  faid  declaration  mentioned,  at  the  trial  of  this 
caufe,  the  faid  C.  D.  will  give  in  evidence,  fett-off  and 
dcdudl  againft  fuch  demands  of  the  faid  plaintiff,  accord- 
ing to  the  form  of  the  ftatute  in  fuch  cafe  made  and  pro- 
vided. 

Dated,  ^c,  Tour*Sy  &c. 

To  Mr.  /.  M  Plains,  attor.  O.  P.  defends,  attor. 

The  above  notice  muft  be"^  written  underneath  the  plea^ 
on  the  fame  flicet  of  treble  penny :  A  copy  of  which  muft 
be  kept  by  the  defendant's  attorney,  it  being  neccflary  ta 
prove  a  delivery  thereof,  on  the  trial  of  the  caufe. 

Motion 


£Df  picatJins*  i6t 

Of  pleading  a  Sett-off. 

•  Motion  to  amend  a  notice  o(  fett^ojff^j  but  denied. — No- 
tices of  this  kind  are  in  tliis  like  notices  of  trial,  &c.  which 
never  were  amended  by  the  court.     Barnes  294. 

A  verdiit  againft  the  plaintiiF  in  a  former  aition,  though 
recently  obtained,  may  be y«'//-^ under  a  notice  given  againft 
his  prefent  demand.     Bajkerville  v.  Browne.     Tr.   i  Geo.  3. 

B,  R.     I  Black/.  Rep.  293. 

But  damages  not  yet  recovered,  cannot  be  feit-cff'.  Free-- 
man  v.  Hyet.     Tr.  3  Geo:  3.  B.  R,     i.Blac'kf.  ^*/».  394. 

A.  recovered  judgment  in  the  Common  Pleas  againft  B.  for 
106 A  and  was  entitled  to  execution.  B.  had  alfo  recovered 
a  judgment  in  the  King\  Bench  againft  A.  for  102/.  and  was 
likewife  entitled  to  execution.     Whereupon  B.  moved  in 

C.  B.  that  execution  might  be  ftayed  in  the  caufe  againft  her, 
being  ready  and  willing  to yi//-tf^  her  judgment  for  102/.  in 
fi.  R.  againft  plaintift^s  judgment  in  C.  B.  for  106 A  and 
pav  plaintiff  the  balance  of  4/.  and  the  court  made  the 
rule  abfolute.  Barker  aJmix,  v.  Braham.  C.  B.  3  /"Pl/f.  396. 
1  Black/.  Rep.  86q. 

Note^  If  defendant y^f/-^  an  indor/ed  note,  he  muft  prove 
that  the  .name  of  the  indorfor  was  written  before  the  plea 
pleaded. 


Of 


t6a  iS>t  tpteal^ittg^ 

Of  an  Infant's  defending. 

V 

AN  infant  muft  defend  by  guardian  if  he  is  ftied,  »ittl  h^ 
^^  cannot  regularly  plead  by  guardian  until  admitted  h 
to  do  by  fome  judge  of  the  court.  If  he  fliould  it  is  onAj 
a  miidemeanor  in  the  attorney,  but  not  error :  but  if  he  ap- 
pears ty  attorney  it  is  error.  Fide  the  rule,  fcfr.  ante^  undct 
the  title,  «*  Of  an  infant's  declaring.'' 

If  procefs  is  taken  out  againft  an  infant,  as  a  perfon  of  fuU 
age,  and  he  appears  by  attorney,  then  plaintiff,  if  he  is 
aware  defendant  is  under  age,  ought  to  apply  to  htm  to  naiM 
fais  guardian. 

Where  the  defendant  is  an  infant,  die  pkintifF  ought  to 
apply  to  him  to  name  his  guardian  in  6  days  $  and  in  defiiuh 
thereof,  the  plaintiff  muft  apply  to  the  court  to  oblige  him  to 
name  his  guardian ;  and  upon  fuch  applicaltion,  the  court  will 
order  him  to  name  one  in  4  or  6  days ;  and  upon  defkull 
thereof,  that  plaintiff  fh'all  name  a  guardian  for  him. 

If  plaintiff  has  proceeded  in  his  cawfe  till  iffue,  i!fc.  upon 
difendant's  appearance  by  attorney,  not  knowing  that  the  de^ 
fendant  was  an  infant,  and  then  difcovers  it,  he  fliouU 
move  for  a  rule  to  fhew  caufe  why  the  appearance  in  the 
filacer's  or  judge's  book  ihould  not  be  ftruck  out,  and  de- 
fendant be  obliged  to  appear  by  guardian,,  and  ^y  Ac 
tecord  ihould  not  be  made  conformable  to  it. 
•  The  plaintiff  may  have  a  fummons  for  an  infant  to  flie^ 
caufe  why  he  fhould  not  name  a  guardian  to  defend  a  iuit. 

An  attorney  undertook  to  appear  for  the  defendant  ah 
Infant,  and  entered  it  by  miilake  per  attornatum.  Per  cur^-^ 
It  may  be  amended  and  made  per  guardianum,  for  he  is 
bound  to  appear  in  a  proper-  manner.  Stratton  v*  Burgis. 
t  Stra.  1 14. 

Plaintiff  appeared  for  defendant  as  a  perfon  of  full  age 
by  affidavit  purfuant  to  the  ftatute,  and  proceeded  to  judg- 
ment :  And  defendant  brought  a  writ  of  error,  and  it  was 
difclofed)  that  he  intended  to  afHgn  nonage  for  error  in  fad; 
On  which  plaintiff  moved  to  ftrike  out  tlie  appearance  in 
perfon^  and  enter  an  appearance  by  guardian  for  defendant, 
if  he  did  not  appear  and  do  it  himfelf;  but  the  court  de- 
nied it,  thinking  the  plaintiff's  application  too  late^    Earnest 

When  a  mart  of  age  appears  hy  guardian^  and  Ae  other 
party  admits  him  fo  to  appear,  he  is  thereby  concluded,  be- 
caufehe  hath  admitted  him  fo  to  appear,     hhoiv.  171. 

An  infant  defendant  pays  cofts,  if  verdi£l  be  againft  him. 
JD^.  104.     1  Bulf  189.     &tra.  121  J* 

Of 


Of  procurj!ng  longer  Time  to  plea4,  ^c. 

A  Jiidgq  of  the  court  on  application  to  him  at  Chamben  for 
^  time  to  plead  will  make  an  order  accordingly. 

If  a  judge  gives  an  order  for  a  month' i  time  to  plead  tq 
defendant,  it  is  a  lunar  month ^  or  jour  wceki^*  TulUt  v« 
Linfitld.     Burr,  Rep,  4  pt,  1455. 

The  length  of  time  given  to  a  defend^it  to  plead  is  en- 
'  tirely  in  the  discretion  of  the  judge  ;  and  fuch  order  is  ufual- 
ly  grr,nted  upon  terms,  foas  not  to  delay  the  plaintirr. 

If  in  a  town  caufe  [that  is  a  cauf^  which  is  to  be  tried  at 
the  fittings  in  London  or  IVeJiminJier]  the  defendant  applies 
cither  for  time  to  put  in,  add,  perfeil,  or  juftify  bail,  or 
plead,  they«i^^  will  not  grant  any  orders  but  upon  coivlitioi^ 
that  his  attorney  undertake^  to  plead  an  ijjuable  plea  \  an4 
pleading  Hfuably^  within  the  order,  means  pleading  fuch  an 
iflue,  as  the  plaintiff  might  go  to  trial  upon.  Burr.  Rep.  4 
pt,  782.  Therefore  a  plea  in  abatement^  is  not  fuch  a  plea, 
b^aufc  it  tqnds  to  delay  the  plaintiff.     Ibid, 

But  a  plea  of  tender^  is  in  B,  R.  ibid,  but  not  in  C.  & 
Rett.  &f  Caf.  ofPra£f.  C.  P.  ^134. 

la.C.  9.  a  plea  of  tend^  pleaded,  after  a  judge's  order 
fpr  time  tq  plead,  pleading  iifuably  wa3  fet  aiide*     Bartus^ 

337-  .  .  ~ 

So  to  ^n  a^ipnon  z  bail-bond,  a  plea  of  the  <S/i^^  23  Hiju 

6«  c.  10.  that  the  bond  was  taken  for  eaie  and  favour,  i$  a^ 

iifiiable  plea  within  fuch  order.     Burr.  Rep*  4  pt.  605. 

A  general  performance  is  not  an  iiTuable  ple.a  within  4 
judge's  order  m  an  aSion  of  covenant.     Barnes^  354, 

Where  the  caufe  of  action  is  lual^  and  caniu)t  be  tried 
but  at  the  affizes ;  the  length  of  time  to  be  granted  will  de* 
pend.ei\tirc;ly  on  the  interval  there  is.between  the  application, 
aAd  the  commii&on  day  of  the  circuit ;  for  the.  Judge  will 
not  extend  hi^  order  fo  far,  as  to  hinder  plaintiff  froin  trying 
his  caufe  at  the  then  next  aifizes,  if  he  chufes  it. 


•In  all  legal  proceedings  a  month  means  four  weeks,  except 
in  ^frtfrr  impedit,  where  Jix  months  mean  calendar  months ;  but 
that  is  becaaf<p  it  is  manifefl  from  the  word$  of  the  ftatute  13 
EdtJj.  1.  f.  5.  or  Wtftminfter  zd,  that  hyjixnwnthsf  half  a  year 
is  there  meant.  The  words  are,  <*  If  he  recovers  His  preieaca* 
tion  within  fix  months,  damages  fhall  be  given  to,  half  a  year 
only."  So  th^t  there  is  this  diflimfUon  between  tempwal  an4 
ecelefyftical  lav/,  in  interpreting  the  word  month -^  theJfojmer 
■pder Jtandi[  it  to  bp  lunar,  the  latter  caUndar, 
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W  If  either  of  the  parties  live  in  the  country,  and  the  caufe 

;.         *  of  a£lion  is  tranfitory^  the  fame  doftrinc  is  held  as  in  tciutt 

I  caufes ;  allowing  for  the  difference  of  time  required  in  no- 

I  tices,  in  order  to  join  iffue  in  them. 

;  If  the  defendant  prefumes,  in  breach  of  his  undertaking 

to  plead  a  dilatory  plea,  or  fuch  an  one  as  plaintiff  cannot 
argue  the  law,  or  try  the  fa6l  on,  the  plaintiff  may  figrt 
judgment,  as  if  no  plea  had  been  pleaded,  and  give  notice 
of  executing  a  writ  of  enquiry. 

The  terms  ufually  contained  in  a  judge* s  order,  on  fum-^ 
morifes  for  time  to  put  in^  add^  perfect y  or  jujlify  baily  or  for 
time  to  pleady  are  thcfe  ;  *'  Pleading  ijfuahly^  rejoining  gratn^ 
taking  Jhort  notice  of  trial j  or  inquiry  (if  neceffary)   within 

the  term  : But  the  judge  will  not  hold  the  defendant  to 

all  thefe  terms  and  conditions,  on  granting  the  firji  order, 
unlefs  the  ftate  of  the  caufe  require  it,  or  the  ^2ir\y  fumnwn- 
ed  before  him,  aflc  it,  for  the  defendant's  not  making  ap- 
plication fooner ;  and  fliews  that  fuch  negleiEl  was  owing  to 
his  own  wilful  laches. 

In  cafe  the  defendant  has  had  an  order^,  not  under  all  the 
faid  terms ;  further  time,  on  taking  out  a  fummons  for  the 
other  party  to  attend,  may  be  allowed  on  condition  that 
the  plaintiff  is  not  prevented  from  trying  his  caufe  in  the 
term  of  which  the  writ  is  returnable ;  provided  the  plaintiff 
had  an  opportunity  of  going  to  trial,  had  the  defendant  ob- 
tained no  time  at  all. 

The  court  of  C.  B.  held  a  demurrer  not  to  be  an  iffuablc 
rejoinder  within  the  judge's  order.  Nefbetv .  Farmer.  BameSy 
i68. 

But  that  whether  a  demurrer  wai^  neceffary  or  riot,  might 
appear,  the  Court  ordered  plaintiff  to  join  in  demurrer^ 
and  enlarged  the  rule  to  fet  afide  the  demurrer  till  after  argu- 
ment. 

But  it  feems  now  in  C.  B.  that  a  demurrer  to  the  merits, 
is  an  iffuable  plea,  within  the  meaning  of  an  order  for  time 
to  plead.     2  Blackf,  Rep.  923. 

The  defendant  having  obtained  a  yw^^'j.  order  upon  the 
terms  amongff  others  of  pleading  an  ijjuable  pka^  put  in  a 
Jham  demurrer^  and  the  plaintiff's  attorney  fuppofmg  this  not 
to  be  within  the  order  figned  judgment. — Upon  which  the 
defendant  obtained  a  rule  to  (hew  caufe  why  this  judgment 
fhould  not  be  fet  afide ;  and,  on  fhewing  caufe,  the  plain- 
tiff's counfel  prayedy  that  this  rule  might  be  difcharged  with 
cojis^     Per  cur.    J'here  is  a  diflin<Slion  between  a^real  and 

fair 
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fair  demurrer,  and  a  (ham  one.  The  former  is  an  ijjuabk 
flea  within  the  meaning  of  a  judge's  order,  the  latter  is  ngt, 
onlv  an  evafion  of  it;  and  the  rule  was  difcharged  with 
coits.     Grays.Ajhton.     j^.Burr.  lySS* 

Defendant  in  B.  R.  obtained  a  rule  for  time  to  plead  iipon 
the  ufual  terms,  and  afterwards  pleaded  a  judgment  in  C.  P. 
upon  which  plaintiff  figned  judgment,  and  defendant  moved 
to  fet  it  afide.  But  it  being  proved  by  affidavit,  that  the  plea 
in  h&  was  a  falfe  plea,  the  court  held  that  this  was  not  an 
iffuable  plea,  and  therefore  difcharged  the  rule  for  fettipg  it 
afide,  with  cofls.     i  Black/.  Rep.  376. 

Defendant  by  leave  made  two  avowries,  plaintiff  obtained 
a  judge's  order  for  time  to  plead,  pleading  ifiuably,  and  tak- 
ing notice  of  trial  for  the  fitting  after  ter^  and  within  time, 
demurred  to  the  firfl,  and  pleaded  in  bar  to  the  laft.  De- 
fendant figiied  a  non-profs  for  want  of  plaintiff's  pleading 
ifFuably  to  both  avowries,  which  the  court  held  regular; 
but  upon  payment  of  cofts,  pleading  iffuably  to  both,  and 
taking  notice  of  trial  vnthin  term,  the  non-pros  was  fet  afide.  ^ 
Barnesy  314- 

The  defendant  had  time  given  him  fo  juftify  his  bail, 
whereupon  a  rule  as  ufual  was  given,  diat  be  fhould  plead 
iffuably^  and  take  fhort  notice  of  trial  for  the  laft  fitting  in  ^ 
term,  and  then  he  pleaded  a  former  recovery  in  5.  ^.-r-On 
motion  to  fet  afide  this  plea  and  rule  given,  on  (hewing 
caufe  it  was  made  abfolute,  and  that  the  defendant's  attof  i^ey 
(hould  pay  the  cofts  of  the  application.     Cave  v.  Aaron  in 

On  a  writ  arid  declaration  of  the  fame  term,  and  an  eight 
days  rule  given  to  plead,  the  defendant,  at  the  end  of  the 
eight  days,  put  in  a  plea  in  abatement,  which  the  court,  qn 
motion,  fet  afide  5  for  they  only  give  that  time  to  plead  in 
chief,  and  never  intend  to  enlarge  the  time  for  a  dilatory, 
jtnderfon  v.  Baddijlade,     Stra.  1268. 

The  defendant  obtained  time  to  plead,  on  the  terms  of 
pleading  an  ijfuable  plea,  rejoining  gratis^  and  taking  (hort 
notice  of  trial.  The  adlion  was  on  a  bond,  conditioned  to 
furrender  a  copyhold  at  the  requeft  and  cofts  of  plaintiff.— 
Plea,  that  li\<^  plaintiff  ntytr  requefted. — Repl.  ^requejl^  and 
plaintiff  then  made  up  the  iffiie  with  a  rejoinder  to  the  country^ 
which  the  defendant  on  delivery  ftruck  out,  and  demurred 
fo  near  to  the  afllzes,  that  the  plaintiff,  expedting  a  trial, 
had  the  record  made  up,  and  adlually  tried  the  caufe  before 
he  heard  of  the  demurrer.    An(i  now,  on  motion,  the  court 

Vol;  I,  T  fc^ 
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fct  afidc  the  vcrdid;  for  the  conftruftion  of  thefe  terms 
put  upon  the  defendant  when  he  a(ks  time  to  plead,  is  not 
to  oblige  him  in  all  events  to  join  ifl'ue  to  the  country,  but 
only  where  the  replication  offers  a  fair  iffue,  and  affords  no 
realonable  caufe  of  demurrer ;  now  here  the  replication  not 
{hewing  any  tender  of  a  furrender,  does  give  fuch  a  colour 
of  objection,  as  will  warrant  what  the  defendant  hath  done. 
2  Stra.  1 185.     Fifle  Say.  Rep.  88. 

The  defendant  had  an  order  by  confent  from  a  judge  for 
>iight  dayi  time  to  plead,  and  at  the  expiration  of  the  eight 
dayi^  the  plaintiff  figned  judgment  without  giving  a  rule  to 
plead«  Et  per  cur.  The  judgment  is  regular :  Rules  arc 
only  to  give  the  parties  notice  when  they  are  expected  to 
plead  i  here  the  defendant*s  praying  time  to  plead  excludes 
any  prefumption  that  the  plaintiff  has  not  given  him  fuch 
notice.     Starkie  v.  fp^ilkes,     Mich.  7  Geo.  2.  in  B.  R. 

A  furnmons  for  time  to  plead  ought  not  to  be  taken  out 
after  the  rule  to  plead  is  out  5  and  if  fuch  furnmons  be  taken 
out  and  fcrved,  it  is  no  ftay  of  proceedings.  Barnes^  i8a. 
<iif.  rfPraa.  C,  P.  137. 

If  the  defendant  takes  out  a  judge*s  furnmons  for  time  to 
phead,  the  ^plainiiff  cannot  fign  judgment  till  the  fummons 
is  difchaxged.  jSarms,  i6l.  187.  Rep.  £sf  Caf.  of  Pra^. 
CP.  144. 

Defendant  having  obtained  an  order  for  time  to  plead, 
pleading  an  iJJhabU  pleaj  &c.  pleaded  in  bar  to  plaintiff's 
aftion  (which  was  upon  fimple  contraft)  a  judgment  con- 
fcffed  upon  a  bond,  fince  the  order  for  time  to  plead  made. 
Plaintiff  moved  to  fet  afide  the  plea ;  but  the  court,  on  hear- 
ing, were  of  opinion,  tliat  as  there  was  no  particular  reftraint 
in  the  order,  and  as  the  bond  (whereupon  the  judgment  was 
confeffed)  might  have  been  pleaded  in  bar  to  this  adion,  the 
pfea  muft  ftand.     Hughes  v.  Pellett.     Barnes^  330. 

Upon  the  trial  of  a  caufe,  at  A7.  Pri.  againft  defendants 

i executors)  at  another  plaintiff's  fuit,  uie  Lford  Chief 
uffice  held,  a  leafehold  eftate,  though  not  fold,  aflets  ia 
defendants  hands,  ad  valorem  \  and  Aereupon,  by  confent, 
proceedings  were  ordered  to  ftay  until  the  effate  could  be 
fold.  Defendants  moved  that  plaintiff  might  perfed  his 
judgment  in  that  a6lion,  and  that  defendants  might  have  four 
d^ys  time  to  plead  that  judgment  to  the  prefent  acHon.  But 
it  appearing  that  defendants  had  obtained,  the  Chief  Jujlice^s 
order  for  four  days  time  to  plead,  which  were  expired,  plead- 
ing to  iffue,  and  taking  notice  of  trial  within  teim,  the  court 

refufcd 
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rcfiifed  to  2:rant  any  rule.     Jury  v.  Woodhoufe  and  others^ 
executors*     Barnes^  333. 

A  judge's  fummons  ftays  nothing,  unlcfs  it  be  retumabU 
before  the  Judgment  be  regularly  figned;  and  if  judgment  is 
regularly  figned  before  the  fummons  for  time  to  plead  is  re- 
tiirnablc,  the  court  will  not  fet  it  afide,  efpecially  if  defendant 
fias  no  merits.  Cal%e  v.  Lord  Lyttelton^  executor.  Tr,  14 
Qea,  3.  C.  B.     2  Blackf.  Rep.  954. 
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TX7HERE  a  defendant  pleads  a  Jham  pUoy  the  court 
^^  won't  let  him  withdraw  it  and  plead  the  general  ijfue, 
%  fTtlf,  369.  in  C.B. 

But  if  a  defendant  pleads  the  general  ijfue^  and  the  fame 
is  not  entered,  he  may  waive  it,  and  plead  fpecially  within 
four  days  ;  and  Sunday  (hall  not  be  reckoned  one  of  the  fqur 
days.     ireJl2XiAWeJl.     Ld.  Raym.  67^. 

After  a  plea  of  tender  and  money  brought  into  court,  the 
court  will  not  admit  the  defendant  to  withdraw  his  plea^ 
and  plead  the  general  ij/ue.     Barnes,  235. 

A  defencfant  having  pleaded  to  iffue;  and  the  plaintiiF 
neglecting  to  enter  the  iflue  the  fame  term  iffue  is  joined, 
the  defendant,  within  the  y?r^  Jive  days  after  the  next  term, 
may  alter  his  plea,  and  plead  de  novo  any  other  plea  that  he 
pleafes.     Praxis  Utr,  Band  fo.  37. 

Leave  was  given  to  add  a  plea  after  two  terms  fince  the 
firft  were  pleac^d.  Waters  v.  BoveL  i  WiL  223.  though 
if  motion  had  been  to  add  a  count  it  would  have  been  de- 
nied.— But  in  C,  B.  after  the  defendant  has  pleaded  a  (ingle 
plea,  he  cannot  have  leave  to  add  another.     Barnes y  338. 

Rule  to  |hew  caufe  why  defendants  (hould  not  haveleave 
.  to  add  to  former  pleas  already  pleaded  by  leave  of  the  court, 
two  new  pleas,  difcharged.  The  queftion  was  matter  of 
title,  and  the  caufe  to  be  tried  at  die  fittings  after  term. 
Defendant  had  time  to  apply  laft  term,  he  is  under  no  fur- 
prife.  The  plaintiffs  cannot  now  be  prepared  to  anfwer  new 
matter.     Barnes,  19. 

A  defendant  cannot  withdraw  z  fpecial  plea,  but  in  order 
to  plead  the  general  iffue .  No  Jpectalplea  can  be  withdrawn 
to  fubftitute  another  Jpecial  plea  in  its  room.  Law  v.  Lenu. 
Stra,  060. 

A  defendant  was  permitted  to  plead  a  Jpecial  juftification 
upon  terms,  after  pleading  the  general  tjfue.     i  frilf.  254. 

A  defendant  cannot  waive  the  general  ijfue  or  a  general  de^ 
murrer,  and  inftead  thereof  give  a  fpecialplea  or  a  Jjpecial  de- 
murrer •      . 

But  on  a  rule  to  fhew  caufe  why  defendant  fhould  not  have 
leave  to  withdraw  the  general  ijjue,  pleaded  by  miftake,  and 
join  with  the  other  defendants  in  pleading  a  fpecial  jujliji- 
eatibn,  on  payment  of  coifts,  ?t  was  made  abfolute  \  no  delay  or 
inconvenience  being  thereby  bccafioned  to  plaintiff.  Barnes^ 
346.  "  '   '•    ' 
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In  B.  R*  if  the  general  ijpie  is  not  entered,  defendant  may 
waive  it,  and  plczd  fpeciaify  vriAin  four  days^  and  Sunday 
(hall  not  be  reckoned  one.  fFc/l  and  ff^efi.  Ld.  Raym.  674. 
Salk,  274.     Cafes  in  B.  R.  442.     Ho/t.  559. 

So  in  C,  B,  leave  was  given  to  withdraw  the  general  ijfue^ 
after  iffue  joined,  and  plead  zjpecial  jujiification  upon  terms^ 
and  waiving  privilege  of  parliament,  trtlkes  v.  IVood.  a 
WiU.%0^.     IVilkeiv. Webb.  IhiA. 

In  debt  on  bond,  againft  defendant  as  furety  for  the  fether 
of  a  baftard  child,  he  pleaded  non  eji  faSfum ;  and  afterwards 
moved  to  withdraw  his  plea,  and  plead  infancy,  on  the  affi* 
davit  of  furprize ;  the  ntle  for  which,  though  obje£^ed  td^ 
as  defendant  h^d  mifled  his  time  of  pleading,  was  made  abfo- 
lute.     Olding  v.  ArundeU     i  Black/.  Rep.  357. 

But  if  a  fpecial  plea  or  fpecial  demurrer  oe  given  in,  and 
the  book  is  made  up  and  delivered  to  the  defendant's  attorney, 
he  may  ftrike  out  the  Jpecial  plea  or  fpecial  demurrer;  and 
return  it  with  the  general  iffue  or  genera  f  demurrer^  upon  leave. 
Vide  the  cafe  of  Weld  v.  Nedham^  in  B.  R.  i  IVilf  29. 
But  in  C.  B.  if  the  plaintiff  has  replied,  the  defendant  muft 
apply  to  the  court  and  pay  cofts.     2  Barnes  276. 

In  Hilary  vacation,  defendants  pleaded  y^^z/r  fpeci&I  pleas^ 
and  afterwards  the  fame  vacation,  before  replications  deliver- 
ed, withdrew  their  fpecial  pleasy  and  pleaded  the  general  iflue  ; 
infiftmg,  that  by  the  courfe  of  the  court,  they  had  a  right  fo 
to  do,  without  payment  of  cofts.  Plaintiff  moved  for  coils. 
Per  Cur.  No  rule  can  hp  made  upon  this  motion  j  the 
pradlice  is  fettled.  Defendant  may,  by  the  ccmrfe  of  the 
court,  withdraw  a  fpecial  plea,  and  plead  the  general  iffue 
the  fame  term,  before  replication  delivered,  without  cofts. 
In  this  cafe  plaintiff  had  advifed  with  counfei  upon  the  pleas, 
and  replications  were  prepared,  but  not  delivered.  Barnes^ 
127. 

In  the  fame  caufe  as  above,  plaintiflF  afterwards  obtained  a 
verdift,  and  applied  to  the  court  to  have  the  cofts  of  the 
fpecial  pleas  allowed,  upon  the  taxation  of  cofts  on  the  po/lea  j 
iniiftiiig,  that  though  he  could  not  have  thefe  cofts  on  the 
amendment,  yet  they  ought  to  attend  the  event  of  the  caufc  j 
but  no  precedent  being  (hewn,  the  court  refufed  to  order  th^ 
allowance.  Ibid, 

The  defendant  cannot  tvaive  hh  plea,  upon  the  laft  con-^ 
tinuance  day,,  without  leave  of  the  court.     Sayer^  Sf*    '*' 

Ta  In 
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In  C  B.  the  defendant  may  waive  hU  fecial  plea,  and 
{dead  the  generajtffue  the  fame  term,  without  payment  of  coft? 
or  application  to  the  court. 

If  the  defendant  has  pleaded  a  dilatory  or  frivobus  plea^ 
the  court  upon  motion  will  order,  that  he  fhall  &wd  by  his 
plea,  or  plead  fome  other  peremptorily  on  the  morrow^ 
which  (hall  not  afterwards  be  waived  ^  but  towards  th€  end 
of  the  term  [becaufe  otherwife  there  might  not  be  fufficient 
time  to  give  notice  of  trial]  the  court  requires  the  defen- 
dant, if  he  will  not  abide  by  his  plea,  to  plead  another 
inftantly :  But  this  the  court  will  not  do,  till  the  time  aUow* 
cd  by  the  common  rule  to  plead  is  expired. 

Tne  rule  is  the.&me  upon  frivolous  demurrers. 

In  C.  B.  rule  to  fhew  cau(e  why  defendant  fhould  not  with- 
draw his  avowry,  and  avow  property  in  a  ftranger,  was  made 
abfolute.     Barnes^  748. 

To  debt  on  bond  for  performance  of  covenants,  the  de« 
fendant  pleaded  nil  debet^  to  which  plaintiff  demurred^  and 
joinder  thereupon. -— And  upon  defendant's  confenting  to 
put  the  plaintiff  into  as  good  a  condition  as  if  he  had 
pleaded  right  at  firfl^,  the  court  permitted  him  to  waive  bis 
firft  plea,  and  plead  performance  of  covenants*  Herbert  v. 
GrMths.     Stra.  1181. 

The  defendant  pleaded  a  /ham  pleOj  and  plaintiff  .obtained 
a  common  rule  that  the  defendant  Ihould  juead  peremptorily 
onthemorrowy  and  that  fuch  plea  ihould  not  h^'wakm^ 
and  ferved  it  on  the  defendant's  attorney;  who  taking  no 
notice  of  it,  the  plaintiff,  after  the  day  was  out,  fign^ 
judgment.— Which  the  court  on  the  mafter'a  ceport  held 
to  he  irregular,  the  firft  plea  ftanding,  if  th^  defendant  did 
not  lay  hold  of  the  opportunity  given  him  of  altcptuc  it, 
whereby  the  plaintiff  has  th^  benefit  of  bis  motion.  JrUi 
T.  Hoh.     Stra.  1274. 

The  defendant  pleaded  the  general  ijfuej  but  forgot  to  give 
notice  at  the  fame  time  of  a  fett^off.  And  upon  motion  in 
time,  the  court  gave  leave  to  withdraw  the  {dea,  in  order 
to  deliver  the  fame  again  with  a  proper  notice  ofJett'oK  and 
£iid  it  had  been  done  before.  Blackbourne  v.  HMtUau 
Stra.  1 267. 

So  the  court  gave  leave  to  vnthdraw  tfa^  gemraJ  sjkt  in 
order  to  brin^  money  into  court,  within  the  reafiin  <tf  tfae 
Sorcg/Anfr  cafe.    TarUton  v«  Ragg.    &r««  l^^^* 


Of  withdrawingi  waiving,  adding,  and  amend* 
ing  Pleas,  &c. 

Rule  abfolutt  for  defendant  to  withdraw  his  plea,  pay  50  K 
into  court,  and  plead  the  general  iflue ;  defendant  doing  fo 
Within  a  week^  and  talcing  fhort  notice  of  trial.  Barnes^ 
362. 

Defendant  by  leave  of  the  court  pleaded  two  pleas,  not 
guilty,  and  a  fpecial  juftification.  On  the  former  iflue 
was  Joined ;  to  the  latter  plaintiiF  replied  thereto,  defend-* 
ant  demurred^  and  plaintiff  joined  in  demurrer.  Plaintiff 
made  tip  the  ifTue  (awarding  9ontingent  damages  a$  ufual) 
kind  before  argument  of  the  demurrer  proceeded  to  trial, 
and  had  a  verdict  on  the  ifllie.  After  which  defendant 
knoved^  and  had  a  rule  to  ihew  caufe  why  he  (hould  not 
amend  the  latter  plea  on  payment  of  cofts.  But  the  couxt 
thinking  the  apfriication  came  too  late,  efpecially  as  it  ap« 
peared  that  before  the  trial  of  the  ifliie,  he  had  applied  fof 
the  fame  amendment^  and  had  a^rule  to  (hew  caufe,  which 
his  own  agent  had  waived,  difcharged  the  rule.  Th$mley  v. 
'Hughes,     Barnesyi.<. 

Ride  to  (hew  caute  why  defendant's  plea  beinar  a  fpecial 
tlene  adminiftravit  (pleaded  two  terms  before)  mould  not 
oe  amended^  by  adding  a  debt  due  from  the  inteftate  fdi* 
rent,  made  «bfo1utc  on  payment  of  cofts.  Amendment  to 
be  in  two  days^  artd  defendant  to  take  notice  of  trial  for  next 
Siffizes. 

Defendant's  plea  Was  Amended  after  a  fpecid  demurrer 
tiiereto',  ftdm  the  draught  under  the  counfel's  hand.  Hatton 
\r.  Walker.     Stra\  846* 

Executors  had  pleaded  non  ajfumpjit^  and  certain  debts  hj 
^>ecialty  fufficient  to  cover  the  aflets,  and  non  affits  ultra  % 
land  afterwards  moved  to  withdraw  the  general  Iffue,  on  pay- 
Inent  of  cofts  occafioned  by  that  plea.  The  motion  was  op« 
po(ed,  without  defendants  would  pay  all  the  cofts.  But  the 
court  made  the  nde  abfdute,  on  condition  not  to  bring  error* 
Dedrne  v*  Grimp  and  others^  executors.     2   Btadji    Rep* 

Note^  If  the  caufe  had  gone  to  trial  on  the  original  pleas, 
and  a  verdict  had  been  found  for  plaintiiF  on  the  iir({  plea, 
and  for  defendants  on  the  fecond^  the  defendants  muft  havis 
been  liable  to  cofts  de  bonis  propriis ;  but  if  only  the  fecond 
plea  had  been  pleaded,  the  plaintiff  (who  muft  at  all  events 
have  judgment  de  hnis  tejlatoris  cum  acciderint)  Woidd  only 
have  his  cofls  eventually  de  bonis  tejlatoris. 

T4  Debt 
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Of  withdrawing,  waiving,  adding,  and  amend- 
ing Pleas,  &c. 

Debt  againft  defendant  as  heir  on  the  bond  of  his  ancef- 
tor.— Plea  reins  per  dejcent.  Replication  aiTets.  Demurrer 
jnde  and  joinder.  1  he  caufe  was  fet  down  to  be  argued. 
After  which  defendant  moved  to  withdraw  his  demurrer, 
and  rejoin  ilTuably  on  payment  of  cofts ;  on  (hewing 
caufe  plaintiff  infifted,  that  by  the  demurrer  he  had  been 
delayed  an  aflizes,  and  defendant  came  too  late  now,  unle(s 
he  would  give  judgment  for  plaintiff's  fecurity.  The  other 
ilde  had  fome  doubt  of  the  pleadings,  and  were  fearful  to 
venture  an  argument,  becaufe  if  judgment  •  had  pafled 
againft  defendant  on  demurrer,  the  debt  muft  be  paid  out  of 
defendant's  own  goods :  If  on  verdidl,  out  of  the  aifets. . 
The  court  made  the  rule  abfolute.     Barnes^  155. 

After  the  fiat,  of  limitations  pleaded,  and  plaintiiF  had 
demurred,  the  matters  in  queftion  being  a<Slions  between 
nurcbant  and  merchant^  defendant  moved  to  add  to  his 
former  plea  the  general  ijfue^  non  ajfumfjity  but  was  denied. 
Barnes^  332. 

Defendant  pleaded  to  a  fci.  fa.  on  his  recognizance,  pay- 
ment by  the  principal.  Replication  nonpayment,  and  iflue 
tendered.  Demurrer  inde  and  joinder.  tknfUium  moved 
for  and  the  caufe  fet  down.  After  which  defendant  moved 
to  withdraw  his  plea,  and  plead  nid  tiel  record  of  the  recogni- 
zance, but  denied.     Handafyd  v.  Wilfon*     Barnes^  334. 

Motion  to  withdraw  a  demurrer  and  plead  the  general  ijfue^ 
was  granted,  as  it  appeared  that  defendant  had  offered  to 
plead  the  general  ijfue  time  enough  for  the  laft  ^i&zes. 
Bameij  yvj. 

Rule  abfolute  to  give  defendant  leave  to  withdraw  his 
former  avowries,  and  plead  the  fame  again  with  two  more 
added,  on  payment  of  cofts,  [after  iflues  joined  twelve 
months  ago]  Plaintiff  to  be  at  liberty  to  plead  in  bar  de 
novo^  and  to  proceed  to  trial  next  affizes.  Browne  v.  James. 
"BamesyjfiZ. 

In^aJJumpJit  againft  an  executor,  on  the  aJfumpJH  of  tefta- 
tor,  the  plea  roll  was  that  the  teftator  non  ajfumpjit^  bat  the 
foftea  that  defendant  non  ajfuntpjit  generally,  and  the  verdiA 
^as  for  plaintiff.  Motion  that  the  poflea  might  be  amended^ 
imd  it  was  granted.  For  per  cur*  the  jury  have  found  die 
defendant  guilty,  as  the  plaintiff  has  declared,  which  is  upon 
a  promife  of  the  teftator,  the  plea  roll  being  right.  But  if 
the  defendant  had  pleaded  quod  tpfe  non  ajjumpfit^  a  repleader 
ought  to  have  been  granted.  Walker  v.Brooiy  executor.  Ld. 
Raym.  137.  Fide  2  Vent.  196. 

^  Of 


2)f  jpleaDinff;  173 

Of 'stEClAL  Pleas,  and  herein  of  pleading 
double,  &c. 

ALL  Jpicuil  pleas  muft  have  a  ccunfel  or  zferjeani^s  hand, 
*^  and  be  engroiled  on  treble  penny  ftamped  paper ;  and 
lA  the  King^s  Bench  are  to  be  delivered  to  or  filed  with  the 
ckrk  of  thi  papers*  In  the  Common  Pleasy  it  may  either  be 
delivered  to  plaintiff's  attorney,  (which  is  the  ufual  way) 
or  filed  with  the  Prothonotary,  and  then  plaintiff's  attorney 
muft  take  it  out  of  the  office. 

By  the  4  Ann.  c.  16.  /  4.  "  Any  defendant  or  tenant  in 
**  any  a£lion  or  fuit,  or  any  plaintiff  in  replevin  in  any 
**  court  of  record,  with  the  leave  of  the  fame  court,  may 
^  plead  as  many  feveral  matters,  as  he  fhall  think  neceflary 
.**  for  his  defence.*'  Provided,  that  "  if  any  fuch  matter 
*'  fliall,  upon  a  demurrer  joined,  be  judged  infufficient, 
**  cofts  ihall  be  given  at  the  difcretion  of  the  court ;  or  if 
'*  a  verdi^  (hall  be  found  upon  any  ifTue  in  the  faid  caufe, 
"  for  the  plaintiff  or  demandant,  cofts  fhall  be  alfo  giveji 
"  in  the  like  manner;  unlefs  ih^  judge  >vho  tried  the  faid  iflue 
^  (hall  certify,  that  the  faid  defendant  or  tenant,  or  plaintiff 
^<  in  replevin,  had  a  probable  caufe  to  plead  fuch  matter, 
^  which,  upon  the  faid  iffue,  fhall  be  found  againft  him." 

Upon  the  firft  part  of  this  claufe  it  has  been  determined, 
that  it  does  not  extend  to  qui  tarn  aSiions^  fo  that  in  them 
there  can  he  but  one  plea,     2  Ifllf.  21. 

Nor  to  any  afHon  on  a  penal  flat  ute.     Barnes^  15.  365- 

Nor  to  fuits  where  the  king  is  a  party,  unlefs  for  debt  im- 
mediately owing  on  revenue,  [vide  24  fe£l.]  and  therefore 
in  quare  impedit  by  the  king,  a  rule  to  plead  double  was  de- 
nied.    Barnesy  353. 

Secondly^  It  has  been  determined,  that  it  does  not  extend 
to  plead  double  matters  which  fhall  have  different  trials ; 
for  infl^nce  in  dower — If  the  defendant  plead  **  Ne  unques 
accouple  in  loyal  matrimonies*  and  a  mortgage.  For  the  firfl  mat- 
ter fhall  be  tried  by  the  hijhop^  and  the  other  by  ^jury,  and 
the  judge  csinnot  certify  if  there  was  a  probable  caufe.  Hard- 
ing v.  Ilardingj  C.  B.    Mich.  9  Anne.    Com,  Rep.  148. 

Thirdly^  That  the  certificate  upon  this  ftatute  may  be  made 
after  the  trial. 

An  affidavit  is  not  necelTary  in  order  to  plead  two  or  more 
matteirs  under  this  ftatute,  but  the  court  expects  to  be  in- 
formed what  the  matters  be  that  are  defired  to  be  pleaded, 
in  order  to  judge  whether  they  are  proper.  The  court  does 
not  ufually  go  into  the  materiality  of  pleas,  upon  motion 
for  leave  to  plead  feveral  pleas  ^  which  defendants  may  do 

to 
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to  any  number^  provided  no  two  of  them  \)t  inconfiftent 
with  each  other.-^But  formerly  the  court  of  C.  B.  expeded 
to  be  fatisfied  of  the  neceffky  to  plead  feveral  maUrial  pleas; 
Say  20.  and  as  appears  by  various  books  of  prafHce^  but 
now  tney  do  not  fo  much  regard  \u  For  in  A4ich.  15  Geo.  2; 
the  Court,  faid  they  had  been  too  nice  in  die  conftrudion  of 
the  2&  for  pleading  double ;  which  it  general,  and  a  reme-^ 
dial  law*     Barnes  347. 

But  that  court  will  not  now  fuiFer  incompatible  pleas  td 
be  pleaded,  as  nm  affumpfit  and  a  tender,  a  Blackf*  Rep,  723) 
*—or  non  eJlfaSium^  znifclvit  po/t  diem.  ibm.  905.— -or  non 
eft  faifum^  and  folvit  ad  diem.  ibm.  993*— "^r  nen  affumpfit 
'^vA  alienage  of  plaintiflF.  ihm^  i326.-^^K>rm  dower,  ne  unquet 
feifiej  and  ne  unques  accouple.  ibm.  1157k  1207.  But  in  tFef- 
pafs,  not  guilty  and  tender  of  amends  is  allowed,    ibm.  1092. 

In  cafe  defendant  pleads  feveral  matters,  a  ruk  for  that 
purpofe  muft  be  drawn  up,  and  ferved  on  die  plaintiff's 
attorney,  when  the  plea  is  filed ;  to  obtain  ^;rfuch,  get  a 
aounfei  ovferjear^s  hand  ^to  a  motioa  paper,  and  leave  the. 
fame  and  the  draught  df  your  plea,  if  in  B.  R.  with  the  clerk  of 
$be  rulesy  if  in  C.  B.  with  die  fecondary^  as  inftm^iiom  td 
draw  up  the  rule. 

If  in  vacation  you  apply  for  this  rule,  it  is  neceflary  (not* 
Withftanding  a  motion  is  not  adually  made)  to  get  a  judge'i 
order  to  authorize  the  clerk  to  draw  the  rule  up,  which 
CNxler  is  made  out  of  courfe  by  the  judge's  clerk  without 
any  ^&i\om%  fummms^ 

In  the  King^s  Bench  the  cUrk  of  the  papers  with  whom  alt 
facial  pleadings  are  left,  makes  out  copies  thereof  iigned 
with  his  name^  and  to  whom  the  plaintijf's  attorney  muft 
apply  for  a  copy,  in  order  to  draw  his  replication  thereto; 
ludeis  the  replication  be  of  courfe,  and  confifh  in  a  mcr€ 
denial  of  the  pleHy  without  alledging  any  new  matter  there* 
in,  as  nul  tiel  record  to  a  plea  of  judgment  recovered  \  in  which 
cafes  the  clerk  of  the  papers  draws  up  the  replication;  and  de- 
livers the  paper'^book  tO  the  plaintiff's  attorney  widi  a  com- 
pleat  iflue. 

But  if  die  replication  is  to  htjpeciak  containing  ainr  new 
matter,  which  mtifl  be  (igned  by  counfelj  the  plainUff 's  at- 
torney takes  the  copy  of  the  pica  away  with  him,  paying 
die  clerk  for  it,  in  order  to  get  the  replication  drawn;  wiiich 
being  done,  figned  by  counfel  and  engroffed,  is  carried  and 
filed  with  the  clerk  of  the  papers  i  and  if  fimfaer  pleadings 

be 
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be  bad  in  the  caufe,  the  parties  alternately  take  copies 
thereof  from  his  office,  and  file  their  anfwer  thereto,  vintfl 
ifiue  is  joined  between  them. 

But  in  the  Ckinmon  Pleas  the  defendant's  attorney  ma^fi 
deliver  a  copy  of  the  plea  to  the  plaintift''s  attorney,  or  file 
the  fame  with  the  prothonotary^  and  ferve  a  copy  thereof  on 
the  plaintifPs  attorney  or  agent. 

The  defendant,  with  leave  of  the  court,  pleaded  ne^ 
tiffumyit  and  mn  ajfumpfit  infra  fex  annos ;  to  the  latter  plain-* 
tiff  replied  an  original ;  iflue  was  joined  on  nul  tiel  record^ 
suid  judgment  for  the  plaintiff;  whereupon  he  executed  a 
writ  of  enquiry  of  damages,  and  did  not  further  proceed  oq 
ibe  iuue  of  non  ajfiimpjity  but  as  to  that  entered  a  noli pro/iqsu\ 
The  defendant  moved  to  fet  afide  the  writ  of  enquiry^  ^d 
on  fliewing  caufe,  the  plaintiff  infifted  that  He  might  eiitcr 
a  n9ii  prof  on  the  iffue  of  non  aJfUrnpftt^  and  take  his  exe« 
cution  on  the  iffue  that  was  found  for  him  \  a^nd  the  defen-- 
dant  infifted  both  pleas  went  to  the  declaration,  and  if  any 
one  iffue  was  found  for  him,  the  plaintiff  was  barred  of  hit 
a&ion«  Per  cur.  It  is  a  judgment  only  as  to  part,  and  not 
upon  the  whole  proceeding,  and  die  enquiry  could  not  be 
executed  before  the  other  iSiie  was  tried.  The  defendant 
has  a  double  defence  given  him,  and  if  any  one  be  found 
few  him,  he  fhall  be  excufed  j  therefore  this  writ  of  enquiiy 
is  wrong,  and  if  this  way  of  proceeding  was  to  be  allowed^ 
there  is  an  end  of  pleading  double.     Pra£i*  jfieg.  C.  P.  yiOm 

Defendants  had  pleaded  to  two  affaults,'  ^c.  laid  in  die 
declaration,  four  feveral  matters  by  leave  of  the  court.  On 
trial,  verdi£^  for  defendants  on  two  firft,  and  refidue  for 
plaintiff  vnthout  any  damages,  and  there  was  no  certificate 
from  the  judge,  that  defendants  had  probable  caufe  to  plead 
tfce  two  laft  pleas.  The  court  thought  they  had  no  dlfcre-? 
tionary  power,  but  are  bound  by  the  ftat.  4  jfnn.  as  the 
judge' had  not  certified,  and  made  the  rule  abfolute  for  cofts 
on  the  latter  pleas.     Bamesj  140. 

Four  iffues  were  joined  on  four  feveral  pleas  in  bar  to  an 
avowry,  three  of  wnich  were  found  for  plaintiff,  and  the 
fourth  for  defendant.  No  certificate  from  the  judge  that 
plaintiff  had  a  probable  caufe  to  plead  the  fourth  plea.  On 
which  defendant  moved  for  cofts  thereon.  —  After  which 
the  judge  certified,  fo  ihe  rule  was  difch^^ed.  Barnes^ 
141. 

3  Plaintiff 
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FlaintifF  in  'replevin  pleaded  two  feveral  nlatters  in  bdr  to 
an  avowry,  by  way  of  prefcription.  One  plea  was  found 
for  him,  and  there  being  no  certificate  that  plaintiff  had 
probable. caufe  to  plead  the  other,  the  defendant  moved 
for  cofts  according  to  4  Jnn.  The  queftlon  was,  whether 
thefe  proceedings  are  within  the  ftatute  or  not  ?  The  avow- 
ant in  replevin  being  •  omitted  in  the  words  of  the  ftatute. 
Rule  enlarged.  Barnes^  144. — Afterwards  the  court  held 
the  avowant  to  be  within  the  intent  and  meaning  of  the  fta- 
tute. And  made  the  rule  abfolute  for  taxing  avowant's  cofts. 
Ibid.  146. 

In  replevin  the  court  gave  leave  to  plead  doubly,  viz. 
that  plaintiff  in  re|>levin  had  not  property,  and  a  juftification 
as  a  diftrefs  for  rent.     Barnesy  338. 

Defendants  pleaded  three  feveral  pleas  by  leave,  on  two  of 
which  ifTues  were  joined ;  oh  the  third  for  want  of  a  rejoin- 
der, plaintiff  figned  judgment  quod  recuperet,,  and  took  out 
execution.  The  court  held,  that  after  judgment  on  the 
diird  plea,  [which  was  plene  adm,]  the  iffues  on  the  two 
other  pleas  muft  be  tried  before  plaintiff  can  recover.  If 
defendant  prevails  on  any,  the  plaintiff  cannot  recover. 
Rule  abfolute  tofet  afide  judgment  and  execution  with  cofts. 
Baier  v.  Barlow  Of  imt.  extrix.     Barnes^  269. 

Defendant  pleaded  four  pleas  as  by  leave,  though  he  had 
obtained  no  rule,  but  a  judge's  order-  Plaintiff  moved 
that  either  three  of  the  pleas,  or  the  words  ^  by  leave,  of 
the  court"  might  be  ftruck  out.  The  ftatute  giving  the 
power  of  leave  to  plead  feveral  matters  to  the  court  onlv^ 
The  pleas  were  ^eld  to  be  improperly  pleaded;  but  tfie 
court  gave  leave  to  plead  the  hmtfour  pleas  de  novo,  on  pay* 
ment  of  cofts.     Bamesy  357. 

Defendant  by  leave  of  die  court  pleaded  non  affumpjk  and 
^^Jlaiute  of  limitations^  and  delivered  it  to  plaintiff's  attor- 
ney, who  made  up  the  iffue,  and  delivered  it,  with  notice  o{ 
trial,  to  the  defendant's  attorney,  who  paid  for  it.  The 
plaintiff's  attorney  finding  afterwards  it  ftiould  have  been 
made  up  with  the  clerk  of  the  papers^  went  and  paid  him  his 
fees,  made 'up  the  record,  and  went  to  trial :  and  the  court 
refilled  to  fet  it  afide,  though  the  defendant  made  no  defence* 
For  per  cur.  he  was  in  the  firft  fault,  in  not  leaving  the  pleas 
in  the  office.     Thompfon  v.  Tiller*     Stra.  1266. 

In  aflault  and  battery  againft  A.  and  B.  both  pleaded  not 
guilty  \  and  A.  by  leave  ofthe  court,  pleaded  iHofons  affauM, 

VerdiA 
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YtriiSt  for  plaintiff  againft  both  on  not  guiby^  and  for  A.  on 
font  aJTault.  Damages  as  to  B.  9  s.  Tyio  certificates  were 
ftgnedon  the  record  of -Aff.  Pri.  by  the  judge  who  tried  the 
caufe  i  one,  that  the  aflault  and  battery  was  fufiiciently  prov« 
ed  \  the  other,  that  there  was  a  probable  cauie  for  making  A« 
a  defendant*  A»  afterwards  moved  for  cofts,  on  the  4  (!f  5 
Anm^  r.  16.  but  the  court  held  this  cafe  not  within  that 
ftatute,  or  the  ftatute  8  &  9  /ST.  3.  and  denied  cofts.  Barnes^ 

143- 
The  courts  will  grant  leave  to  plead  double,  pleading 

ifluahly,  and  taking  fhort  notice  of  trial,   after  a  judge's 

order  for  time  to  plead  given.     Barnes  3318. 

After  payment  of  money  into  court,  defendant  obtained 
a  rule  to  plead  double,  which  was  fet  afide  with  cofts. 
t'laintiff  by  the  rule  to  pay  money  into  court,  is  confined  to 
the  general  iiliie,  and  no  other  plea.  The  motion  after- 
wards to  plead  double  is  an  impofition  on  the  court, 
Barnes  839. 

The  courts  will  cenfure  an  unneceflary  length  of  pleading; 
as  if  there  are  many  counts  in  a  declaration,  where  few 
would  fuffice,  or  many  ufelefs  pleas  of  juftification,  or  the 
pleadings  are  otherwife  fpun  out  to  an  enormous  fize  by 
iraverfes^  novel  ajfignments^  and  other  engines  of  pleading ; 
and  will  fix  a  heavy  cenfUre  on  the  party  whom  the  Mafter  ' 
or  Protbonotary  fhsdl,  on  reference,  report  to  have  been  the 
caufe  of  fuch  unneceiTary  extenfion. 

Note^  Motion  for  leave  to  plead  double^  cannot  be  made 
(in  defendant  has  appeared.     Barnes  331. 


pf 


,     Of  Replying,  Rejoini^^g,  &c. 

npHERE  is  no  prccifc  time  fixed  for  replying^  rejoining^  fcrV, 
-••  But  if  the  party  who  is  to  do  the  zA  is  ferved  with  a 
copy  of  the  rule  for  that  pitrpofe,  he  mnft  rcpl^,  &C;  ii^ithin 
four  days  exclufwe  after  Ac  fervice  of  copy  of  fuch  rule  \  ind 
if  he  does  not,  a  demand  iii  writing  having  been  rnade^ 
judgment  may  be  figned.  But  if  judgvitnt  be  figded,  or 
oth^r  proceedings  had  within  that  t^me,  the  fame  oti  appTt^ 
fdtion  to  the  court  will  be  fet  afidc. — And  Sunday^  or  Jtny 
holiday  on  which  the  court  doth  not  fit,  not  being  the  laA  of 
thofey^tfr  days^  is  to  be  reckoned  a  day  within  thofe  rules. 

If  zn  inUrUcMofy  judgment  is  figried,  and  the  pVaintifF 
has  neglcded  to  give  a  ride  to  plead,  the  defendant  muft 
take  advantage  of  that,  or  any  other  irregularity,  two  days  at 
Icaft  before  executing  the  writ  of  enquiry^  or  not  at  all. 
I  Sarnes  165.     Prael,  Reg.  2^2. 

If  a  caufe  has  continned  four  terms  withoirt  profeco^Mm, 
before  /^if  joined,  ^^ch  party  fhall  have  a  whole  ittm*i  no- 
tice to  reply,  rejoin,'  (ste*  unk&  the  caufe  bad  bfeen  (fayed 
by  injuTiSlion  or  privilege. 

A  rule  to  fhew  caufe  #hy  plaintiff  fhould  n6t  be  at  liberty 
to  withdraw  his  replication,  and  reply  de  noVOj  iri  having,  by 
miHake  of  his  former  attorney,  traverfi^d  a  leafe  under  which 
he  himfelf  claimed,  ^'  was  made  ablbiutey  though  fix  terms 
**  fiad  intervened  fince  the  replication  was  fifid."  JUef 
againft  a?ip»     HiL  32  Geo.  t.     BWhr.  Ref.  4  party  756. 

After  plaintiff  aind  defendant  hare  joined  in  the  iffue  which 
is  to  be  tried  betwixt  them,  the  interpleader  between  the 
parties  is  then  at  an  *nd,  and  neither  party  can  demur  with- 
out the  confent  of  the  other.  For  by  j<^ining  in  the  iffue, 
they  have  admitted  the  pleadings  to  be  good,  and  fulEcient 
to  try  the  iffue.     f^ide  Skew.  213,     Lit.  Reg.  437. 


s>t 


j©f  a>emtttrittff.        179 

A  DEMURRED  In  pleading  is  an  admiffion  by  die 
/^  adverfe  party  of  the  fafl:  charged  in  the  pount  or  de- 
claration, plea,  replication,  is'c,  and  refers  the  law  ariiing 
on  fuch  fadt  to  the  judgment  of  the  court. 

A  demurrer  is  cithtr  Jpeda/y  or  general^  and  muft  be  figncd  ^ 
if  in  B.  R.  by  a  counfei  or  ferjeant — if  in  C.  B.  by  T^ferjeanU 

There  yuetejpecial  demurrers  at  comnu>n  law,  as  well  as 
general',  hut Jpecial demurxeis  were  never  neceflary,  except 
in  cafes  of  dupBcHy^  and  therefore  ieldom  pra&ifed }  for  a» 
the  law  was  tnen  taken  to  be  upon  a  Jpecial  demurrer^  the 
party  could  take  advantage  of  no  other  defe£t,  but  that 
which  was  fpecially  ailigned  for  caufe  of  demurrer — ^but 
upon  a  general  demurrer  he  might  take  advantage  of  aH  de« 
fe6b,  that  of  duplicity  only  excepted.  And  there  was  no  in*- 
convenience  in  fuch  practice ;  for  the  pleadings  being,  at  bar 
viva  t/tfrr,  and  the  exceptions  taken  ore  tenusy  the  caufes  of 
demurrer  were  as  well  known  upon  a  general^  as  upon  a 
Jpecial  demurrer.  After  the  Reformation,  when  the  pra&iee 
of  pleading  at  bar  was  altered,,  the  ufe  of  general  demurrers 
notwithftanding  continued,  and  thereby  this  public  incon- 
venience followed,  that  the  party  whole  {heading  was  de- 
murred to  came  into  court,  not  knowing  what  he  was  ta 
argue.  This  inconvenience  occafioned  ^tjlau  21  of  Eliz. 
which  enabled,  *'  That  after  demurrer  joined  the  judges 
^  ihall  proceed  and  give  judgment,  accoraing  as  tiie  right 
^  {hall  appear,  without  regarding  any  impeife^on,  de&d^ 
^  or  want  of  form  in  any  writ,  return,  plaint,  declaration, 
•*  or  other  pleadings  procefs  or  caufe  of  proceeding,  except 
**  thofe  only  which  the  party  demurring  Ihall  fpecially  and 
**  particularly  fet  down  and  exprefs  with  his  demurrer.  And 
•*  that  upon  fiich  demurrer  joined  and  entered,  the  court 
^  ihall  amend  all  fuch  imperfc6tions,  defeats  and  wants  of 
**"  form,  other  than  thofe  which  the  party  demurring  ihall 
•*.  particularly  affign." 

This  ffatute  in  great  meafure  was  reftorative  of  the  com- 
mon law,  and  required  in  aU  cafes  o£  forntj  a  Jpecial  de- 
murrer ;  but  a  general  demurrer  ^\\\  fuficed  for  all  matters 
of  llibftancc.—- However,  many  things- which  were  con- 
firued  to  be  matters  oi  Juhftancey  fince  the  making  of  the 
afiove  ftatute  of  Elizabeth,  are  by  fubfequent  ilatutes  re- 
garded but  2LS  matters  oi  form  only,  and  ihall  be  aided  if  not 
jfecially  demurred  to,  yide  what  omiiBons  and  defeats  are 
Aill  aided  after  verdiil  by  the  it  i^  11  Car.  2.  f.  8.  and  other 
Aatutes  otje^Jmlu  ^ 

The 
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The Jfatute  4  £5f  5  Jnne,  c.  16  •  in  furtherance  of  the  H^- 
tutc  of  Elizabethj  enafts.  That  no  exception  Ihall  be  taken 
of  the  following  matters  on  a  general  demurrer,  which  be-^ 
fore  were  regarded  as  matters  oi  fub/iance,  and  .were  fatal  on 
a  general  demurrer;  viz,  "An  immaterial  traverfe,  default 
^  of  entering  pledges  upon  any  bill  or  declaration,  default ' 
"  of  alledging  of  bringing  into  court  any  bond,  bill,  in- 
**  denture,  or  other  deed,  mentioned  in  the  declaration  or 
•'  pleading ;  default  of  alledging  of  the  bringing  into  court 
•*  letters  teftamentary,  or  letters  of  adminiftration,  the  omif- 
**  fion  of  vi  et  armisy  et  contra  paceniy  or  either  of  them ; 
'*  or  the  want  of  averment  of  hoc  paratus  eft  verificare^  or 
**  hoc  paratus  ejl  verificare  per  recorduniy  or  for  not  alledging 
**  prout  patet  per  recordum^  or  matters  of  the  like  nature." 
—  So  that  for  thefe  defcdb^  the  party  muft  now  demur 
fpecially, 

A  depariurcy  though  not  mentioned,  has  been  held  to  be 
within  this  aft ;  and  therefore  for  a  departure  in  pleading ' 
there  muft  now  be  tl  fpecial  demurrer,  though  before  this 
ftatute  a  departure  was  fatal  on  a  general  demurrer, 
•  And  duplicity  is  ftill  aided  on  a  general  demurrer. 

Notwithftanding  a  general  demurrer  ftill. fuffices  for  want 
of  [uhjiancey  in  all  cafes  except  thofe  above-mentioned  in  the 
Jlatute  of  Anne^  yet  it  is  the  bcft  way  always  to  Ihew.thc 
caufe  ox  demurrer. . 

A  demurrer  confeflcs  matter  oi  faSf^  and  that  only  when 
'tis  well  pleaded  :  but  never  confeffes  a  point  of  law. 

Afpecial  demurrer  can  take  advantage  of  no  other  matter 
of  form,  than  what  is  fet  down  for  caufe  of  demurrer  5  but 
on  afpecial  demurrer,  advantage  can  be  taken  of  any  matter 
of  fubftance,  though  not  exprefsly  alledged. 

The  ftatutes  27  of  Elizabeth  and  4  f!^  5  Anne^  dire£Hng 
the  judges  on  demurrer  joined  to  give  judgment,  according 
as  the  right  fliall  appear,  extend  only  to  luch  demurrers  as 
go  to  the  aftion,  and  not  to  demurrers  to  pleas  in  abati^ 
ment* 

If  a  pleading  is  demurred  to  for  matter  'of  form  only,  and 
the  party  demurred  to  is  aware  of  his  informality,  he  may 
take  out  a  fummons  before  a  judge  to  amend  his  pleading, 
on  payment  of  cofts ;  but  if  not,  he  may  join  in  demurrer, 
as  he  muft  always  on  a  general  demurrer ;  and  then  the  par- 
ties are  at  iffiie  in  law ;  and  die  fame  is  referred  to  the 
judges  of  the  court,  before  whom  the  a6lion  is  brought  to 
determine.. 

A  demurrer^  whcihef  general,  or  fpecial,  ought  to  have  a  * 
counfel's  fignature.     Vidt  LiO*  Reg.  436.  . 
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Of  making  up  the  DemurAer-Book4 


In  To.  E. 
TN    the    King's   Bench^    if 
-*•  there  is  a  j^^n^ra/ demurrer 
to  the  declaration^  the  plain- 
tiff's attorney  adds  a  joinder 
thereto,    and  makes  up  and 
fldivers  the  iffue  thereupon  : 
for  which  the  other  fide  muft 
pay    4^.    per  Jheet^    befides 
ftamps :  otherwife  the  judg- 
ment  may  be  figned.     But 
if  the  demurrer  is  fpecial^  or 
if  general  after  a  Jpecial  plea 
pleaded^    the  fame    muft  be 
filed  with  the  ckrk  of  the  pa- 
pers^ who  makes  up  the  2)^- 
murrer-hook  with  the  joinder, 
and  gives  a  rule  in  the  mar- 
gin, for  the  defendant  to  re- 
ceive and  return  the  fame  to 
be  Enrolled  to  the  plaintiff's 
attorney  j  which  if  he  returrs 
and  pays  for  the  entries,  an 
incipitur  is   entered   on    the 
King^s  Bench  roll-    Plaintiff's 
attorney  then  gets  a  number- 
roll,    and  carries  the  fame, 
with  the  Demurrer-book^   to 
tlie  ckrk  of  the  judgments^  en- 
ters and  docquets  the  iffue,  if 
there  is  one,  finiflies  the  entry 
on  the   roll,    and   then    the 
fame  is  carried  to  and  filed 
at    the   Ni.   Pri.    Office    in 
Gray'i-^inn^ 

When  this  is  done,  amotion 
Is  to  be  figned  by  counfel  for  a 
concilium^  or  day  to  argue  the 
demurrer  \  and  then  you  draw 
up  a  rule  with  the  cleric  of 
the  rules^  [paying  4/.]  aiiH 
apply  to  the  clerk  bf  the  pa- 
pcrsy  with  whom  the  demur 

Vol.  I. 


In  €♦  Bi 
In  the  Common  Pleas j  when 
demurrer  is  joined,  the  plain- 
tiff's attorney  in  all  cafes 
makes  up  the  Demurrer-book^ 
and  delivers  it  on  treble  penny 
ftampt  paper  to  the  defend- 
ant's attorney,  who  pays  for 
it  at  the  rate  of  4^/*  per  fheet, 
befides  ftamps,  and  alfo  for 
entering  his  pleadings  and 
warrant  of  attorney;  Then 
plaintiff's  attorney  enters  the 
whole  proceedings  on  the 
roll ;  and  having  delivered  the 
fame  to  Hdtfecondary^  he  gets 
^ferjeant  to  move  for  a  con-^ 
cilium^  or  day  to  argue  it;  and 
xltit  fecondary  draws  up  a  rule 
accordingly,  which  muft  be 
ferved  on  defendant's  attor-^ 
neyj  arid  the  demurrer  put 
down  for  argument* 


If  a  concilium  is  moved  for 
before  the  Demurrer-book  is 
delivered  to  the  defendant's 
attorney,  it  will  be  irregular. 
The  regular  pradice  is  to 
tender  the  paper-book  to  de- 
fendant's attorney:  If  he  re- 
fufes  to  accept  and  pay  for  it, 
U  rer 
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Of  making  up  the  Demurrer-BooiS. 

In  ©.1R.  In  C.S, 

irr  is  entered  preparatory  to    judgment  may  be  figned.     If 
agreenaent.  he  accepts  and  pays  for  it, 

then  a  cohcilium  ought  to  be 
moved  for.     Barnes  163. 

Copies  of  the  Demurrer-Lock  muft  be  delivered  at  leaft 
tiuo  dtiys  before  the  argument  comes  on.  The  plaintiff's 
attorney  delivers  copies  to  the  chief  juJI ice  and fenior  judge. 

If  one  of  the  parties  delivers  all  the  paper-books,  the  one 
not  delivering  (hall  pay  to  the  other  the  charges  of  two  of 
the  paper-books  before  judgment,  or  (hall  be  allowed  in 
taxation.  —  And  if  tiiere  Ibdll  be  no  taxation  of  coft?,  the 
attori'.eV  ibr  the  party  miiking  d<.r*iulc  hv delivering  tlie  books^ 
Ihali  be  compelled  to  pay  by  attachment. 

U  tlic  party  rcfufes  to  join  in  demurrer,  you  get  a  rule 
for  that  purpofc,  as  when  a  party  neglcdis  or  rcfufcs  to 
reply,  rejoin,  ^c.  and  then  the  party  muft  do  it  within  four 
days,  otherwife  judgment  may  be  ik'ned. 

Where  the  defendant  demurs  to  the  declaration,  his  at- 
torney (hall  be  obliged  to  accept  of  notice  of  executing  the 
CtT/V  of  enquiry  [if  it  is  an  ;;£tion  founding  in  damages] 
on  the  back  of  the  joinder  in  demurrer.  And  if  defendant 
pleads  fuch  a  dilatory  plea  as  the  plaintiff  is  obliged  to  ^* 
jnur  to,  defendant's  attorney  ftali  be  obliged  to  accept  of 
notice  of  executing  a  writ  of  enquiry  on  the  back  of  fuch 
demurrer.     Tr,   10  Geo,  I-.   C  B.      VvxC  fame  rule  in  B.  R. 

If  there  is  a  demurrer  to  pr.rt,  and  an  ifiue  upon  the  other 
part,  and  judgment  is  given  for  the  plaintiff  on  the  demurrer^ 
he  may  enter  a  nonprofs  as  to  the  illuc,  and  proceed  to  a  writ 
of  enquiry  on  x\it  de7nurrcr  \  but  without  a  nonprofs  he  can- 
not have  a  writ  of  enquiry :  becaufe  on  the  trial  of  the 
iiluc,  the  fame  jury  will  afccrtain  the  damages  for  that  part 
'of  which  the  demurrer  was.  Sa/L  219.  pL  6.  If  there  is 
a  demurrer  to  part,  and  an  ijfue  as  to  the  other  part,  the 
ifiue  generally  ftays  till  the  demurrer  is  argued. 
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Of  the  Judgment  on  Demurrer. 

T  F  upon  argument  judgment  goes  for  the  plaintiff,  you 
^  draw  up  a  rule  for  judgment  with  the  ckrk  of  the  rules  if 
in  B,  R,  ox  fecondary  if  in  C*  B,  and  if  the  adlion  founds 
only  in  damages^  as  cafe^  trefpafs^  ifc.  wherein  the  judgment 
upon  the  demmrrer  iil  only  interlocutory^  and  not  jfinal,  you 
give  notice  of  executing  the  writ  of  enquiry,  and  proceed 
to  the  execution  thereof. 

But  when  the  judgment  on  the  demurrer  is  finals  as  in 
d^lf'ty  you  iVamp  either  the  rule  for  the  Judgment,  or  the  de- 
murrer-hook with  a  double  half-crown  ftamp;  and  if  in  B,  H. 
you  get  the  clerk  at  the  Alji  Prius  office  to  attend  the  Mafter 
with  the  roll,  [and  if  in  C.  B,  you  carry  the  fame  to  th<5 
Prothonotaryl  vA\o  will  tax  the  cofts,  and  mark  the  fame  in 
dife  margin  of  the  roll  j  after  which  you  proceed  to  fue  out 
execution. 

Plaintiff  obtained  judgment  upon  arguing  a  demurrer  irt 
an  adtion  upon  the  cafe,  and  proceeded  to  execute  a  writ  o^ 
enquiry^  without  getting  judgment  figned  by  the  ProthortQ^ 
taryy  which  the  court  held  to  be  irregular,  and  fet  afide  the 
writ  of  enquiry*     Mitc  Carty  v.  Parminter^     Barnes  229. 

In  affumpfu^  the  defendant  pleaded  the  general  iffuey  and 
alfo  the  Jlaiute  of  limitations ;  the  iffue  was  found  againft 
him  at  the  adizes  ^  but  as  to  the  fpecial  plea,  there  was  a 
replication,  rejoinder,  and  furrejoinder ;  to  which  the  de- 
fendant demurred,  and  the  plaintiff  joined  in  demurrer. 
This  term  the  plaintiff  made  it  a  concilium^  put  it  in  the 
paper,  and  no  body  to  fupport  the  demurrer,  obtained  judg- 
ment ;  it  was  now  moved  to  fet  this  afide  as  irregular,  the 
rule  for  the  concilium  having  never  been  ferved,  or  any  no- 
tice given  of  putting  it  in  the  paper.-=-But  the  court  held 
it  not  to  be  irregular,  and  that  it  was  the  duty  of  the  de- 
fendant to  fearch,  fince  he  muft  expect  the  plaintiff  would 
proceed.  Then  it  was  moved  to  fet  it  afide  upon  payment  of 
cofts.  Upon  the  foot  of  fetting  afide  regular  judgments.  But 
the  court  faid,  that  was  never  to  be  done,  but  where  tte 
defendant  was  to  plead  to  the  merits,  not  to  give  him  the 
advantage  of  a  nicety  in  pleading :  and  if  there  was  any 
ground  for  the  demurrer  [as  in  fa£t  there  was]  he  might 
bring  a  writ  of  error.   Forbes  v»  Lord  Middleton,  Stra.  1242^ 

Debt  againft  defendant,  as  heir  on  the  bond  of  his  an- 
ceftor.  Pica  reins  per  dejlent.  Replication  affcts.  Demurrer, 
hide,  and  joinder  •,  and  the  caufe  was  fet  down.  Then  de- 
fendant moved  for  leave  to  withdraw  the  demurrer,  and  re- 
jolft  iffuably  on  payment  of  colts.    Orffhewing  cauie,  plain- 
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Of  the  Judgment  on  Demurrer* 

tifF  infifted,  that  by  the  demurrer  he  had  been  delayed 
an  aflizesj  and  defendant  now  came  too  late  to  withdraw 
his  demurrer^  unlefs  he  would  give  judgment  for  plaintiff's 
fecurity.  The  ferjeant  for  defendant  urged  a  diffidence  of 
his  own  opinion  as  to  the  validity  of  the  pleadings,  and  was 
fearful  to  venture  the  argument ;  becaufe,  if  judgment  had 
paffed  againft  his  client  on  demurrer,  the  debt  muft  be  paid 
out  of  defendant's  own  goods,  if  on  verdidt  out  of  ailets. 
Ruleabfolute  by  three  judges.  Denton  contra.  Hunt  v.  Puck^ 
more.     Barnes  155. 

The  entry  of  the  judgment  was,  LUo  conftderatum  eji^  (fc, 
and  not  faid  as  ufual,  ^  quia  videtur  curia^  l5c,  and  for  that 
caufe  it  was  reverfcd ;  for  when  a  demurrer  is  joined,  the 
matter  of  law'  is  fubmitted  to  the  court,  and  they  muft  &y 
whether  it  is  Jufficiem  or  minus  fuffciens^  before  they  pro- 
nounce judgiqent;  otherwife  it  don't  appear  that  they  de- 
termined the  matter  of  law  before  them.  Atwood  v.  Burr, 
Salk.  402.     Ld.  Raym.  821.  S.  C, 
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TRIAL  by  record  is  where  a  matter  of  record  is 
pleaded  in  any  adion,  as  a  fine,  a  judgment,  or  the 
lilce,  and  the  oppoilte  paity  denies  it,  by  feiying  that  there 
is  no  fuch  matter  of  record  exiiUng.  The  trial  of  this  ifiiie 
therefore  is  merely  by  the  record ;  for,  as  Sir  Euward  Ccke 
obfcrves,  a  record  or  inrolhnent  is  a  monument  of  fo  high 
a  nature,  and  importeth  in  itfclf  fuch  abfolute  verity,  that 
if  it  be  pleaded  that  there  is  no  fuch  record,  it  (hall  not  re- 
ceive any  trial  by  witnefs,  jury,  or  other  wife,  but  only  by 
itfelf.  Thus  titles  of  nobility,  as  whether  Earl  or  no  Earl, 
Baron  or  no  Baron,  Ihall  be  tried  by  the  King's  writ  or  pa- 
tent only,  which  is  matter  of  record.  6  Rep.  53.  Alfo 
in  the  cafe  of  an  alien,  whether  alien  friend,  or  enemy, 
(hall  be  tried  by  the  league  or  treaty  between  his  fovereign 
and  ours  5  for  every  league  or  treaty  is  of  record.  9  Rep, 
31.  And  alfo,  whether  a  manor  be  held  in  ancient  demefne 
or  not,  fliall  be  tried  by  the  record  of  Domcfday  in  the  King's 
Exchequer, 

If  a  matter  of  record  is  pleaded,  the  other  party  may 
reply  "  nid  tiel  record^'*  upon  this,  ifllie  is  tendered  and 
joined  in  the  following  form :  "  And  this  he  prays  may  be 
enquired  of  by  the  record,  and  the  other  doth  the  like.'* 
And  hereupon  the  party  pleading  the  record  has  a  day  g.vcn 
him  to  bring  it  in,  and  proclamation  is  made  in  court  for 
hiniL  to  bring  forth  the  recprd  by  him  in  pleading  allcdcjcd, 
"  or  elfe  he  fliall  be  condemned;"  and  on  his  failure  his 
antagonift  fliall  have  judgment  to  recover  :  Or  if  the  plain- 
tiff's right  of  a^^tion  is  rounded  on  a  record,  and  the  de- 
fendant pleads  "  that  there  is  no  fuch  record,"  the  plain- 
tliF  may  reply,  "  that  there  is  fuch  a  record,  and  this  he  is 
ready  to  verify  ^by  that  record :"  And  hereupon  he  fliall 
bave  a  day  given  him  to  bring  in  the  record, 
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F,  to  an  action,  the  defendant  pleads  another  aftion  de- 
pending for  the  iame  caufe  in  the  fame  courts  in  abate- 
ment, the  plaintiff  has  no  occafion  to  reply  **  no  fuch  re- 
cord," but  may  crave  cyer  of  the  record  pleaded,  and  have 
a  rule  for  cytr  the  x^xt  day;  and  on  default  thereof  fign 
judgment.  Garth,  453.  Theoiaidw,  Long,  Ld,  Raym,  247* 
Carth.  517- 

In  B.  R.  acllon  for  aflault,  battery,  ifc,  — Plea  in  abate- 
ment, another  action  uepcnJino;  in  fame  court  for  the  fame 
matter.  —  To  which  plaintiff  reph'ed  nul  tiel  record\  and 
prayed  infpedion  by  the  court,  without  giving  liberty  to 
rejoin  quod  haictur  tale  reccrdum^  Demurrer  inde  and  join- 
der,, and  judgment  for  plaintiff;  becaufe  it  being  a  record 
of  the  fame  court,  the  plaintiff  miirht  pray  that  it  might 
be  infpecled  by  the  court,  if  any  fuch  there  was,  as  it  is 
reported  in  Dyer  227.  Et  per  cur.  upon  this  plea,  plaintiff 
mi^ht  have  craved  cyer  of  the  record  pleaded,  and  for  want 
of  oyer  might  have  figned Judgment,  which  is  the  quickeft 
method  of  proceeding.  Creamer  v.  JVickctt.  CartL  517. 
SalL  566.     3  Lev.  243.      Ld,  Raym,  550. 

But  per  Holt,  If  it  was  a  record  of  another  court,  then 
there  ought  to  be  a  rejoinder  *,  quod  habetur  tale  recordum^ 
i^c,  and  per  Holt ;  judgment  final  in  this  cafe  ought  not 
to  be  figned  :  but  only  a  refpondeas  oujler^  for  failure  of  re- 
cord is  not  peremptory. 

Notey  If  upon  the  replication  nul  tiel  record^  to  a  plea  of 
miter  aciion  pendent  in  abatement,  there  was  fuch  record  at 
the  time  of  pleading  the  plea,  though  that  aiftion  was  after- 
wards difcontinued,  yet  fuch  pxa  is  good,  becaufe  it  was 
true  at  the  time  of  pleading. — but  if  a  man  pleads  a  reco- 
very by  judgment  in  bar  of  an  a<Stion,  and  the  fatd  judgment 
is  reverled  after  pleading  the  plea;  now. fuch  plea  is  ill, 
becaufe  now  it  is  no  fuch  record  ab  initio^  Green  v.  IVatts* 
Ld.  Raym.i']\. 

An  aftion  pending  in  an  inferior  court,  for  the  fame 
thing,  cannot  be  pleaded -to  an  aftion  brought  in  the  fupc- 
rior  courts, 

Note^  Upon  fuch  plea  of  auter  aSfion  pendent^  if  .upon 
fearch  it  appears  to  the  court  that  there  is  fuch  a  record. 


•  But  iince  this  it  has  been  held  that  there  is  a  complcat  iflue 
joined  upon  nul  tiel  record  with  a  vcrificjttion,  and  that  there 
ftceds  no  rejoinder  ^uad  habttur  tali  ucordum*  Vide  2  ITil/,  1 1  j. 
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then  the  entry  ought  to  be,  qu:a  infpf^iis  recordis^  ifc.  af^ 
paret^  that  there  is  fuch  record*  ideo^  &c.  But  if  no  fuch- 
Fccord  be  found,  then  quia  infpe^is^  ijfc.  noa  invrnitur  alt^ 
quod  tale  recordum^  iffc,  then  judgment  quod  refpondeat  ulte-' 
rius  ought  to  be  given  for  failure  of  the  record.  Per  Hoit^ 
Ch.  y.     Ld.  Raym.  550. 

In  B.  R.  to  an  action  of  affault,  battery  and  wounding, 
on  the  6th   of  June^  —  and  to  ailauk,  battery,  wounding 

and   falfe   irapriionment,  on  \  Auguji  after, Defendant 

pleaded  not  guilt}  to  ths  latter,  and  as  to  the  firft  aflault, 
battery  and  wounding,  that  plaintiff  had  levied  a  plaint  for 
the  fame  in  the  Marjhalfca^  which  was  removed,  by  habeas 
corpus  into  5.  R,  that  defendant  put  in  bail  thereto,  and 
which  plea  in  B.  R.  remains  itill  undetermined;  and 
averred  that  the  plaint  levied  in  the  Murflyalfea^  and  the 
plaintiff's  bill  for  the  firft  afTault,  battery  and  wounding, 
were  for  one  and  the  fame  caufe,  (^c,  —  Demurrer  inde^  and 
joinder.  And  per  cur.  judgment  of  refpondeas  cujhr.  For  an 
habeas  corpus  does  not  remove  a  caufe  out  of  the  inferior 
court,  fo  as  to  be  pending  above,  and  confequently  it  cannot 
be  pleaded  to  another  declaration  for  the  fame  thing.  A  plaint 
pending  in  an  inferior  court  Is  no  plea  to  an  action  brought 
in  the  courts  at  JVeJlminJler.  There  is  a  great  deal  of  dif- 
ference between  a  recordari^  or  a  certiorari^  and  an  habeas 
corpus.  In  the  cafe  of  a  recordari^  the  proceedings  arc  upon 
that,  and  the  recordari  is  entered  upon  the  roll,  and  the  re- 
turn of  it,  which  is  the  plaint ;  and  the  plaintilF  declares 
upon  that,  and  the  parties  have  day  in  court  upon  the  recor^ 
dari ;  and  fo  it  is  of  a  certiorari.  But  upon  an  habeas  cor- 
pus the  parties  have  no  day  in  court :  but  the  proceedings 
below  are  fuperfeded,  and  the  plaintiff  has  liberty  to  declare 
againft  the  defendant  as  in  cujlody  of  the  marJhaL  Vide 
Seers  V,  Turner.     Ld.  Raym,  1102. 

Trefpafs  againft  two^  both  pleaded  in  abatement ;  another 
a£lion  of  trefpafs  depending  againft  one  alone.  Demurrer 
inde^  and  the  court  inclined,  the  plea  was  good  as  to  both. 
Cjrth,  96. 

If  defendant  to  an  aftion  on  a  penal  flat,  plead  auter  allien 
p^ndenty  or  sl  former  recovery  for  the  fame  offence,  and  the 
plaintiff  ftiould  reply  per  fraudem  ;  and  on  the  trial  obtained 
verdid  on  fuch  iflUe,  he  fliall  have  judgment;  and  the  de- 
fendant have  imprifonment  for  two  years,  by  procefs  of  ca- 
fiqs  and  exigent^  to  be  fued  within  a  year  after  fuch  judg- 
ment had,  or  at  any  time  after,  till  he  {hall  be  fo  had  and 
imprifoned,  hyfiat.  4  Hen.  7.  c.  20.  - 

U  4  Motion 
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Motion  againft  judgment  for  plaintiff  on  an  iffue  of  uitl 
tiel  record.  Cafe  was,  plaintiff  had  miflaken  commsrancy ; 
defendant  had  pleaded  in  abatement,  and  annexed  an  affida- 
vit of  the  truth  of  his  plea.  llaintifF  brought  a  new  ac- 
tion, whereto  defei.dant  pleaded  the  former  depending ;  upon 
which  pir.intiff,  without  leave  of  the  court,  entered  a  nil  ca-. 
fiat  per  breve^  which  was  allowed  by  all  to  be  good. — ^But 
another  qucftion  arofe.  Whether  plaintiff  could  have  made 
fuch  an  entry,  in  cafe  the  iirft  plea  had  not  been  in  ahatiment^ 
And  the  court  held  not,  fuch  prance  is  confined  to  a  pleii 
in  abatement  only.     Barnes  257. 


Of 
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T  T  is  a  maxim  in  law^  "  quod  nemo  bis  vexari  debet  *^  But 
-*-  a  judgment  in  a  former  ai^ion  is  only  pleadable  in  bar  of 
a  new  action,  where  the  new  axStion  is  brou^j^ht  for  the  fame 
caufe  of  adion  as  the  firft  was ;  that  is,  where  the  fame  evi- 
dence will  fupport  both  the  adtions,  although  the  a6lions 
may  happen  to  be  grounded  on  different  writs.  This  is  tiie 
teft  to  know  whether  a  final  determination  in  a  former  ac<- 
lion  is  a  bar  or  not  to  a  fubfequent  adHon ;  and  it  runs 
through  all  the  cafes  in  the  books,  both  in  real  and  perfonal 
actions.  But  there  is  a  diverfity  between  real  and  perfonal 
anions ;  Lord  Coke  means,  by  anions  of  the  fame  nature, 
anions  of  the  fame  degree,  where  you  can't  have  a  writ  of 
an  higher  nature^  as  a  bar  in  a  writ  of  ayle^  is  a  bar  inatcriV 
ef  bejayle^  and  in  a  collateral  a6tion,  as  cofinage^  ice,  for 
thefe  are  ancejirel^  and  of  one  and  the  fame  nature ;  but  vail 
not  bar  a  writ  of  right. ^-^Perfonal  a£iions  are  all  of  the  fame 
degree.     3  IVilf  -208. 

But  notey  a  miftake  of  his  aAion  is  no  bar  or  eftoppel  to 
bring  a  new  adion.  For  there  is  no  queftion,  but  that  if  a 
man  miitakes  his  declaration,  and  die  defendant  demurs, 
and  has  judgment,  the  plaintiff  may  fet  it  right  in  a  fecond 
^Aion,     I  Mod.  207.     3  fVilf  309. 

Where  the  demand  and  recovery  is  of  a  thing  certain,  a& 
Inhere  two  are  bound  in  100/.  jointly  and  feverally,  there 
recovery  and  execution  againft  one,  is  not  a  bar  againft  the 
other;  for  execution  is  no  fatisfa£tion  for  the  100/.  de-» 
mandcd.     Cro,  Jac,  73. 

But  where  the  demand  and  recovery  is  of  a  thing  uncer- 
tain, as  where  trefpafs  is  done  by  two,  which  refts  only  ia 
damages,  if  the  plaintiff  recover  againft  one,  that  judgment 
is  a  fufficicnt  bar  againft  the  other,  for  tranftt  in  remjudica^ 
tarn ;  the  property  of  the  goods  is  changed,  lo  as  he  may  not 
feife  them  again.     Bull.  Ni.  Pri.  49. 

In  trover  for  goods,  the  defendant  pleaded  that  plaintiff 
had  brought  the  like  action  againft  I.  S.  for  the  fame  goods, 
and  had  recovered  and  had  execution  -,  and  on  demurrer,  the 
plea  was  held  good.     lelv.  67. 

If  a  defendant  pleads  a  prior  recovery  in  the  fame  court j  the 
plaintiff  has  no  need  to  reply  nul  tiel  record^  but  may  have  a 
rule  for  the  plea  to  be  rejeacd,  unlefs  oyer  is  given  of  the 
judgment,  and  upon  default  thereof  may  fign  judgment. 
Hunter  v.  JVifeman^  Stra.  823.  Same  rjilc  in  Gwinnell  and 
Thompfon^  Trm.  3  Geo*  2. 

There 


190  Of  Crial  tp  fiecoio. 

Of  pleading  A  former  Recovert. 

There  is  no  difference  between  a  record  0/  the  fame 
court  p!ca!*:d,  and  a  record  of  inr^rhtr  court :  The  itTjc  is 
romplete  upra  the  rep!:caiicn  xui  t'ul  rcczr L,  inihour  a  re- 
ioin'icr.  \^  n-jre  the  cc^riii^nt  avers  a  rcc-^rd,  and  plz.^uff 
jfives  him  a  il.:y  to  brir.g  it  m,  the  ccnciuiion  or"  the  rc- 
p,jcatio.n  is  as  V  ilows  :  ^  yi'»;^  :^:f  ^^  is  rcuiy  f9  z\'r:r\\,  end 
prajith  tt:at  the  jcii  record  miy  he  j:jn  clu.  h:-'u/:jd  isy  tct 
c^urt  [or  if  in  6'.  B.  by  the  julticesj  itr€^  jL:d  hc^auji  the 
jaid  b.  haih  nU  th^  faid  rezird  tiTW  riaiy  hm  in  c^urt^  it  is 
/aid  by  toe  full  court  here  t9  tee  jaid  B.  tr.  at  he  have  t}:e  faid 
record  here  on  [if  by  orizinal^  a  general  return  day — i*  by 
biUj  a  day  certain  in  term  J.  Ttejame  day  is  jii/eu  to  the  faid 
A.  here^  &c.'' 

Where  the  plaintiff  avers  the  record,  the  conclusion  of 
Ac  replication  is,  thus  :  **  Aj-J  this  he  is  ready  to  'oerify  k/f 
the  faid  record^  and  prays  tbat  the  fiiJ  record  may  be  freu  and 
infpaied by  the  court  here.  Aizd  Ucaife  t':e  (aid  A.  hath  tut 
n&w  that  record  really  here  in  courty  he  is  dire^led  that  he  have 
that  record  herey  6cc.  The  fame  day  is  given  to  the  faid  B. 
iferey  &c.  Barnes^  336.  Newbury  v.  Strwdwick^  Eaji.  9 
Ceo.  2* 

Action  of  ajfumpftty  and  after  iflue  joined  on  nul  tie/  rsesrd^ 
the  plaintiff's  attorney  delivered  the  book,  with  a  day  [viz. 
Ahaday]  to  bring  into  court  the  record  by  him  averred; 
and  the  record  not  being  brought  in  that  day,  plaintiff 
drew  up  a  rule  for  judgment  niji  on  If^edne/day  next ;  figned 
judgment^  and  executed  a  writ  of  inquiry.  Defendant  ob« 
je<9bed  to  the  judgment,  that  the  rule  ihould  have  been,  un- 
lefs  caufe  within  four  days^  and  not  for  a  fhorter  time. 
Per  cur.  Where  the  judgment  is  final,  the  rule  (bould  be, 
unlets  caufc  mfourdaysy  that  defendant  may  have  that  tione 
to  move  in  arrcH  of  judgment :  But  where  the  JHdgment  is 
interlocutory  (as  in  this  cafe)  that  reafon  feils,  and  there 
is  no  occafion  for  a  four  day's  rule,  becaufe  the  defendant 
may  move  in  arreft  of  judgment  after  the  inquiry  executed« 
Hopkins  y*  KKOppj  Barnes  264. 

Where  the  proceeding  is  by  original^  and  a  general  re- 
turn day  is  given  to  bring  in  the  record,  the  defendant  ought 
to  be  called  to  bring  in  the  record  at  the  rifmg  of  the  court 
that  day:  And  if  he  fail,  die  rule  for  judgment  ihould  be, 
unlefs  caufe  on  the  appearance  day  of  that  general  return, 
and  the  record  may  be  brought  in  on  that,  or  any  inter* 
vcning  day. 

.But 
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But  where  the  proceeding  is  by  bill^  and  the  day  given 
to  bring  in  the  record  is  a  day  certain,  the  record  cannot 
be  brought  in  after  that  day  ;  but  on  that  day,  it  the  rifmg 
of  the  court,  defendant  ought  to  be  called  to  bring  in  the 
record  5  and  if  he  fail,  the  court  will  appoint  the  day  to 
be  inferted  in  the  rule  for  judgment  jiiji  caufa^  The  rule 
drav/n  up  for  judj;mcnt  raft  was  therefore  held  good,  and  the 
objedtlon  to  the  judgment  over-ruJcd.     Same  cafe. 

Upon  aa  iflue  of  mil  iiel  record^  the  plaintiff  delivered 
the  book,  -  and  gave  hiipfelf  a  day  to  bring  in  the  record^ 
viz.  trei  Trin,  July  8,  but  did  not  bring  in  the  record  oa 
that  day,  July  9,  plaintiff  offered  the  record,  and  aioved 
that  it  might  be  read ;  which  was  refufed  by  the  coyrt,  it 
not  being  brought  in  on  the  day  which  plaintiff  had  given 
himfelf  to  produce  it^  Calverac  v.  Pinheroy  Barnes  24-3* 
•--but  £iiid  in  (ame  cafe  in  Barnes  85.  that  the  plaintiif 
may  continue  the  day  for  bringing  in  the  record  by  him 
averred. 

Debt  on  judgment  in  C  B, — Plea,  that  plaintiff  had 
recovered  a  judgine.it  in  B.  R.  To  this .  plaintiff  replied 
nultielre:ord<i  and  delivered  the  iffue  with  a  day  given  in  it 
for  defendant  to  bring  in  the  record  at  his  peril.  Defen^ 
dant  infifted,  that  the  replication  of  nul  tiel  r^^^r^  ihould  not 
have  been  delivered  in  the  iffue  book,  ^nd  day  given  to 
bring  in  the  record,  but  that  plaintiff  fhould  have  given 
him  the  replication  by  itfelf  in  form,  and  have  given  a  rule 
to  rejoin,  therefore  moved  that  plaintiff  ihould  take  back 
the  iflue  book  delivered,  and  deliver  a  replication  in  form, 
and  alfo  repay  the  money  he  took  for  the  iffue. — On  Ihcw- 
ing  caufe,  the  court  were  of  opinion,  that  a  rejoinder  in 
^is  cafe  was  totally  unneccffaryy  after  a  complete  iffue 
joined,  and  that  the  delivery  of  the  iffue  was  right.  Rule 
difcharged.     Bamer^  335. 

JJfumpftt  in  C,  B.  Flea,  judgment  recovrred  in  fl.  R. 
and  this  he  is  ready  to  verify  by  the  record. — Plaintiff  re- 
plied nul  tiel  records,  concluding  with  a  general  averment 
thus,  viz,  and  this  he  is  ready  to  verify^  &c.  Demurrer  for  . 
that  caufe ;  as  the  replication  (houid  have  concluded  with 
giving  defendant  a  day  to  bring  in  the  record.  On  argu- 
ment it  was  thought  well  either  way.  Vide  Barnes j  161.  and 
%mif.ii%. 

In  an  addon  of  debt  upon  a  judgment  in  an  inferior  court, 
if  defendant  pleads  nul  tiel  record^  on  the  certiorari^  they  (hall 
certify  only  tenor^m  ruordi.     3  Sali.  a^S. 

m  In 
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In  C,  B.  on  an  iflfue  of  nul  ttel  record ]o\nti  in  an  ad^ion 
of  debt  on  judgment,  wherein  plaintiff  had  declared  for  95/. 
adjudged  to  him  for  damages,  occafioned  by  non-perform- 
ance of  promifes  and  undertakings,  ffrV.  The  plaintiff 
produced  a  record  of  the  judgment,  to  verify  his  declara- 
tidn;  whereupon  it  was  objected  for  defendant,  that  the 
record  produced  contains  a  recovery  of  95/.  part  for  da- 
mages, and  the  refidue  for  cofts ;  and  the  record  alledged  is 
a  recovery  for  damages  only.  But  this  objeftion  was  over- 
ruled, and  judgment  given  for  plaintiff.  The  declaration 
is  in  the  fettled  conftant  form  of  thi^  court  ufed  in  fuch 
declarations,  and  in  writs  o^fcire facias^  to  revive  judgments. 
After  the  cofts  incorporated  with,  and  made  part  of  the 
damages,  the  conclufion  of  the  judgment  iF,  which  (aid 
damages  in  the  whole  amount  to  95/.  The  form  of  the 
Kin^s  Bench  differs  from  that  of  this  court,  Turton  v.  Rijb^ 
Uny  Barnes  274. 

To  an  adion  for  money  had  and  received  by  defendant 
for  plaintiff's  ufe.  The  defendant  pleaded  an  adion  of  trover 
by  plaintiff,  for  taking  and  converting  goods  of  plaintiff, 
and  judgment  for  defendant  therein  ^  and  averred,  that  the 
goods  for  which  that  adion  of  trover  was  brought,  are  the 
feme  identical  goods,  for  the  produce  whereof  the  prefent 
adlion  is  brought.  To  which  the  plaintiff  demurred,  and 
had  judgment :  the  court  being  clear  of  opinion,  that  a  judg- 
ment for  the  defendant  in  trover^  is  no  bar  to  an  a£tion  for 
money  had  and  received.     3  If^il/'.  240. 

Judgment  in  trefpafs  for  defendant  is  a  good  bar  to  trover 
for  the  fame  goods,     i  Show.  146. 

So  is  a  judgment  in  trover  a  good  bar  to  an  aftion  on  the 
cafe  for  the  fame  caufe  of  aSion.  3  fFs/f.  304. — But  not 
unlefs  the  queftion  in  both  appears  to  have  been  the  fame. 
zBlackf,  Rep,  779. 

And  a  former  recovery  in  affault  and  battery,  is  a  good 
pica  notvvithftanding  fubfequent  damages  ;  for  the  confe- 
quenceof  that  battery  is  not  the  ground  of  the  action,  but 
the  meafure  of  the  damages.     Fetter  \,  Bealc^  Salk.  11. 

Original  a6tion  in  an  inferior  court  againft  defendant  by 
the  name  of  Curphy^  was  removed  by  Habeas  Corpus  into 
C.  P.  and  bail  put  in  by  that  name ;  plaintiff'  then  declared 
■  againft  defendant  by  the  name  of  Scurphee^  and  recovered, 
and  after  judgment  brought  debt  on  the  recognizance,  and 
fet  out  a  recovery  againft  Curphey\  to  which  defendant 
pleaded  nul  tiel  recotd*     Plaintiff  replied  a  record  againft  him 

by 
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by  the  name  of  Scurffie.  Judgment  for  defendant  on  nuL 
iiil  records    Barnes y  47  5 . 

If  a  man  recovers  in  debt  on  a  bond  in  the  county  court  by 
ju/ikiesj  he  may,  notwithftanding  fuch  judgment,  have  an 
action  of  debt  on  the  bond  in  a  court  ot  record^  becaufe  the 
bond  is  not  changed  into  a  thing  of  a  higher  nature.— But 
alfter  if  he  firft  recovers  judgment  in  a  court  of  record. 
But  folong  as  fuch  judgment  hy  juJUcies  remains  in  force,  he 
ihall  not  have  another  aclion  hy  jufticies  in  the  county  on  the 
fame  bond,  for  the  infinite  vexation  of  the  party.     5  Co.  45* 

But  if  one  obtains  judgment  in  bancj  on  an  obligation,  he 
fhall  not  afterwards  bring  an  a£lion  of  debt  upon  the  fame 
obligation,  as  long  as  the  faid  judgment  remains  in  force  : 
for  by  this  judgment  the  ipecialty  is  turned  into  a  matter  of 
record.     6  Co*  44* 


Of 
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■^  O  an  adton  on  a  bail  bond)  defendant  pleaded  compem 
-^  ruii  ad  diem^  replication  nul  tiel  record  of  the  appear** 
ance,  and  day  given  to  bring  in  the  record.  On  the 
day  given  for  the  defendant  to  bring  the  record  of  the  ap-* 
pcarance  into  court,  he  did  produce  a  record  of  bail  and 
furrender  thereupon;  but  one  pcrfon  only  being  bail,  it 
was  looked  uport  as  no  bail,  and  plaintiff  had  judgment  for 
failure  of  record.     Smith  v.  Randail,     Barnes^  247. 

If  a  plaintiff  declared  upon  a  recognizance  of  bail  gene- 
rally, without  fetting  forth  the  condition,  and  the  defen- 
dnnt  p!ea(iG  nni  tie!  r^cord^  and  upon  day  given  the  plaintiff 
ihexvs  a  recognizance  with  a  condition,  the  iflue  is  with  the 
defendant ;  for  a  record  which  comprizes  that  upon  which 
tht  ^aintiff  declares  atnl  more,  is  not  the  fame  record  with 
that  upon  which  the  plaintiff  declares*  Vide  the  cafe  of 
Wardv.  Griffith.     Ld.  Raym.  83.  . 

If  upon  an  iffue  of  nul  tiel  record  of  a  judgment,  a  re- 
cord of  the  judgment  is  produced,  the  party  and  all  that 
claim  under  him^ire  eftopped  to  fay  there  is  no  fuch  judg- 
ment. For  it  is  entered  upon  the  roll  quod  habetur  tale  rc-^ 
corduniy  and  the  party  can  never  fay,  that  this  was  not  the 
judgment  againft  him,  but  that  it  was  another  judgment* 
Vide  Ld.  Raym^  1050. 

A  writ  of  error  was  brought  of  a  judgment  in  ejedlment 
in  Q,  B,  and  the  defendant  in  error  fued  out  a  fcire  facias 
quare  ex,  noriy  to  compel  the  plaintiff  to  affign  his  errors, 
and  there  was  a  variance  in  the  J'cire  jaciai  from  the  judg- 
ment; for  the  judgment  was  of  two  meffuages,  and  the 
fcire  facias  recited  it  to  be  but  of  one.  The  plaintiff  in 
error  perceiving  this  variance,  pleaded  nul  tiel  record  of  the 
judgment.  On  which  it  was  moved  to  amend  the  fcire 
facias^  but  denied,  after  the  plea  of  nul  tiel  record -y  but  if 
no  advantage  had  been  taken  of  this  variance,  the  court 
faid,  they  might  have  amended  it.  Vide  Buckfome  v.  Hof- 
kin,     Ld,  Raym,  1 057. 

ASion  againft  defendant  by  a  wrong  name,  mifnomef 
pleaded  in  abatement.  On  which  plaintiff,  without  more, 
declared  againft  him  de  novo  by  his  right  name,  and  the 
defendant  pleaded  the  former  action  pendent^  iffc>  and  then 
plaintiff  moved  to  difcontinue  his  former  aftion.— But  pef 
Holt,  it  is  too  late  to  do  it  now,  becaufe  the  difcontinuance 
only  relates  to  the  time  of  its  being  entered  upon  the  record  > 
R  that  if  plaintiff  Ihould  now  enter  it,  and  reply  nul  tiel 
record,  it  would  be  againft  him,  becaufe  it  was  a  record  at 
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the  time  of  the  plea  pleaded :  And  it  is  not  like  the  reverf- 
ing  a  judgment,  or  outlawry  on  a  writ  of  error,  which 
Avoids  the  record  ab  initio  :  So  that  on  nul  tiel  record^  if  the 
judgment  be  reverfed  before  the  day  given  to  bring  in  the 
record,  it  is  fufiicient.  Bezaliel  Knight's  cafe.  Ld.  Raym. 
1014.     Salk.  329- 

Error  of  a  judgment  tejicd  the  firft  year  of  the  queen, 
judgment  was  not  given  till  the  third,  and  then  the  record 
was  tranfcribed,  and  brought  into  court.  And  the  defen- 
dant fued  out  a  fare  facias  quare  ex.  non  to  compel  align- 
ment of  errors.  To  vhich  the  plaintiff  in  error  pleaded 
nul  tiel  recordy  and  upon  bringing  in  the  record,  the  coiinfel 
for  plaintiff  in  error  moved,  that  there  was  a  failure  of  re- 
cord, which  the  court  agreed.  For  they  faid,  that  the  plea 
is  nullum  tale  habetur  recordnm^  which  refers  to  the  fcire 
.  facias^  which  recites  a  record  of  a  judgment  in  C.  B,  re- 
moved hither  by  writ  of  error,  which  this  record  never 
wa«,  no  Judgment  having  been  given  till  after  the  return 
of  the  writ  of  error  was  out.  The  ch.  juftice  faid,  that  this 
being  a  record  of  the  fame  court,  it  would  have  been  moft 
proper  to  have  prayed  oyer  of  it,  JViifon  v.  Ingolfby.  Ld. 
Raym.  1 179. 

Where  a  record  itfelf  is  (hewn  to  the  court  in  pleading, 
the  defendant  cannot  fay  Jiul  tiel  record :  For  by  the  profert 
in  curia  it  appears  to  the  court  that  there  is  fuch  a  record : 
As,  if  letters  patent  are  pleaded,  the  defendant  may  fay 
non  conceffitj  but  not  nul  tiel  record,    Co.  Lit.  260.  a.    Hard. 

Upon  the  iffue  nul  tiel  record,  if  the  record  be  in  a  county 
palatine,  thci^  fliall  be  a  writ  to  the  chamberlain  to  certify, 

&i\    aift.  148. 

So  if  It  be  in  an  inferior  court,  there  Ihall  be  a  writ  to 
the  proper  officer  to  certify,  &c.     Bro  K  M.  244. 

And  if  the  offtcer  refufes  to  certify,  there  Ihall  be  a  rule 
to  do  it  i4pon  paiii^TiuA  if  he  does  not  certify,  then  an  attach- 
ment fhall  go.     Palm,  562. 

In  an  ao^ion  againil  H.  defendant  pleaded  the  compofi- 
tion  aft;  the  plaintiff  replied  nul  tiel  record:  Upon  the  day 
given  to  bring  in  the  record,  the  defendant  brought  in  the 
printed  ad.  Per  Holt,  Ch.  J.  An  aft  printed  by  the  king's 
printers  is  always  allowed  good  evidence  of  the  aft  to  a 
JHry,  but  was  never  allowed  to  be  a  record  yet ;  you  mUft 
get  an  exemplification  under  the  great  feal,  and  then  plead 
4      ^  rt 
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it  exemplified)  and  then  no  man  caadeny  it.     jfrton*     Salis 
566. 

Per  tlolt^  C.  J.  -Where  the  plaiotlff  mifrecites  a  private 
a£l  of  parliament,  and  the  defendant  demurs  to  the  declara- 
tion, judgment  {ball  be  given  for  the  plaintiff,  for  it  (ball 
be  taken  to  be  as  'tis  pleaded,  becaufe  by  the  demurrer  'tis 
confcfled  to  be  fo.  Therefore  if  defendant  will  take  advan- 
tage of  tile  mifrecital  of  an  act  of  parliament,  he  muft  plead 
nut  tid  record^  or  alledge  that  'tis  further  enacted  fo  and  io^ 
(s'c.     Piatt  Y.  HilL     3  SalL  ^yi. 

And  per  Holt  in  the  fame  cafe,  If  a  man  mifrecites  a 
general  llatutc,  the  other  fide  cannot  plead  nuf  tiel  record^ 
biit  muft  demur:  And  then,  if  the  mifrecital  was  of  fub- 
ftance,  and  the  p^rty  upon  reciting  it  concludes  by  force  of 
iht  Jlatuic  afortjaid^  or  aga'infl  the  form  of  the  faid  Jlatutti 
^tis  naught  j  but  if  he  conclude  againjl  the  form  of  the  fla^ 
tute  hi  that  cafe  made  and  provided^  or  the  like,  it  is  good. 

The  plaintiff  in  an  aiStion  againft  the  (heriff,  defcribed  a 
{///  of  Middlcfex  as  the  precept  of  the  king :  And  on  nul 
tiel  record  it  was  objected,  that  it. ought  to  be  fet  out  as  the 
precept  of  the  court,  the  words  being  praceptum  eji  vi«- 
comitiy  as  the  award  of  the  court.  E  contra  it  was  infifled, 
that  in  every  latitat  it  is  fet  out  with  "  Whereas  we  lately 
commanded  our  fheriff,">and  in  7.  Saund,  52.  151.  it  is 
fet  out  in  this  manner  :  Et  per  cur.  Judgment  quod  perfecit 
rccordum.     Harris  v.  Bcr>tard,     Stra.  1069. 

Error y  e  C  B.  in  a  judgment  upon  2i  fcire  facias  on  a  re- 
cognizance, the  recognizance  v/as  entered  into  upon  bring- 
ing a  writ  of  error  upon  a  judgment  in  the  Common  Pleas  in 
an  a£tion  of  debt,  and  was  conditioned,  that  if  the  plaintiff 
in  error  fhould  be  nonfuited,  or  the  writ  be  difcontinued 
on  his  default,  or  thfe  judgment  ihould  be  affirmed,  that 
then  the  plaintiff  fhould  pay,  ^c*  '  The  defendant  pleaded 
after  oyer  of  the  fcire  facias  and  condition,  that  the  plaintiff 
in  the  writ  of  error  did  profecute  the  writ  of  error  with 
effect,  and  did  afiign  errors,  and  that  the  plea  thereupon 
remained  ftill  undetermined.  The  plaintiff  replied,  that 
the  judgment  was  affirmed  abjque  boc^  that  the  plea  remain-^ 
cd  ftill  undetermined.  Demurrer  inde  and  joindsr  \  and  judg- 
ment was  given  for  the  plaintiff  below.  Which  was  held 
bad  on  exception  taken  to  thfe  traverfe  in  the  replication, 
as  it  was  a  traverfe  of  a  matter  of  record ;  and  a  matter  of 
record  ought  not  to  be  put  in  iffue  to  be  tried  by  the  coun-^ 
try,  but  the  plaintiff  ought  to  have  replied,  that  the  judg- 
ment 
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ment  was  affirmed  prout  patet  per  recordum^  and  if  not  fo, 
the  defendant  might  have  rejoined  nul  tiel  record.  The  judg- 
ment was  going  to  be  reverfed  for  that  caufe,  but  on  ano- 
ther exception  taken  to  the  writ  of  error,  the  fame  was 
quaihed.     Fanjhawy*  Adorrifon.     lA.  Raym.  ii'^%, 

To  2k  fci,  fa.  on  a  recognizance  of  bail  in  error,  not  fet- 
ting  forth  the  condition  of  the  recognizance,  defendant  plead- 
ed nul  tiel  record \  and  iflue  being  joined,  defendant  jnfifted, 
that  the  record  of  the  recognizance,  with  a  condition  fubjoined^ 
was  not  a  verification  of  the  recognizance  fet  forth  wimout  a 
condition.  That  the  condition  is  part  of  the  recognizance 
itfelf,  and  doth  not  operate  by  way  of  defeazance.  The- 
affiftant  to  the  clerk  of  the  errors,  reported  that  this  fci.  fa, 
is  made  out  by  the  clerk  of  the  errors,  and  not  by  plamtifF's 
attorney;  that  he  had  known  the  office  i6  years,  and  the' 
fci,  fa,  5  had  always  been  as  in  this  cafe,  without  fetting 
forth  the  condition.  That  die  condition  of  the  recognizance 
in  error  is  not  incorporated,  as  it  is  in  a  recognizance  of  ball 
on  a  capias^  but  is  fubfcribed  by  way  of  defeazance.  On 
which  the  court  held  the  fci,  fa,  good,  and  gave  judgment 
for  plaintiff  on  the  iffue  of  nofuch  record.  The  recognizance 
and  condition,  in  this  cafe,  are  two  diftinft  records.  Mal^ 
lard  V,  Jenkins,     Barnes^  93. 

Debt — Outlawry  in  bar  after  imparlance, — replication 
nul  tiel  record^  and  the  defendant  had  a  day  given  him  and 
failed, — and  the  queftion  was,  what  judgment  ?  And  it  was 
laid,  that  if  the  plaintiff  would  pray  only  for  a  refpondeas 
oufler^  he  might  fo  pray,  for  it  is  his  delay  only  and  no 
error.  But  he  prayed  judgment  abfolutcly,  and  fo  it  was 
awarded  niji\  and  afterwards,  on  conference  with  other 
judges,  it  was  held  right.     Cro,  Car,  566. 

Debt  on  bond — Defendant  pleaded  that  plaintiff  brought 
another  aftion  upon  the  fame  bond,  and  that  the  defen- 
dant had  pleaded  thereto  non  efi  fa^um^  and  that  the  jury 
had  found  it  was  not  iiis  deed.  The  entry  of  the  verdia 
there  was,  that  the  defendant  (hould  have  his  damages 
againft  the  plaintiff,  et  quod  eat  inde  fine  die.  But  no  judg- 
ment quod  fuerens  nil  capiat  per  breve 'y  fo  tfiere  was  no  judg- 
ment to  bar  hkn  of  another  fuit,  therefore  the  court  held 
the  plea  infafficient.     Cro,  Jac,  284. 

In  debt  —  Defendant  pleaded  outlawry  in  plaintiff,  to 
which  he  replied  nul  tiel  record  \  and  the  truth  was,  that  at 
the  time  of  the  plea  pleaded  he  was  outlawed,  but,  before 
the  day  affigned/or  bringing  in  the  record,  it  was  rc/erfed. 

Vol.  I.  X  —The 
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—The  court  awarded  a  nfpondias  oufttr.  Ifin  v.  Gray^  Cro. 
Jac,  484.     Fide  Dy.  228, 

Note^  Outlawry  in  plaintiff  is  either  pleadable  in  ahaU^ 
U0fit  -OS  uf  ^tfr.— In  trefpafs  and  other  actions,  whexe  the 
damages  are  uncertain^  ayd  coniequentiy  the  right  of  .ac* 
^OA  oot  forfeited)  there  outlawry  can  be  only  pleaded  iA 
atatem^nty  becaufe  tho'  the  plaintiff  is  under  a  difabili^y 
yet. the  right  of  a^ou  remains  in  him  :  But  otherwi£b  m 
debt^  affumpftt  for  a  fum  certain,  l^c.  for  there  the  debt 
heifi^  forfeited  to  the  crown,  the  plaintiff  has  no  right  of 
aiStion  in  him,  and  therefore  in  thofe  cafes  outlawry  maj  be 
plf«4cd  in  bar»    Co.  Lit.  laS.    Viiie  Ld.  Raym.  1056* 

It  may  be  pleaded  in  bar  to  an  irjehitatm  ajj'umpfit  for  goods 
f^d,  and  a  ptantum  meruit^  and  an  infsmui  comfutaffet :  be« 
caufe  the  confideratton  created  a  debt,  though  the  debt  be  not 
reduced  to  a  certain  fum.     2  Vent.  279. 

So  it  may  be  pleaded  in  bar  to  an  a^ion  oftroverj  dioiigh 
for  damages  \  becaufe  the  prc^rty  of  the  goods,  which  is 
the  ground  of  the  a&ion,  is  forfeited.     3  Lev^  205.  197 • 

Outlawry  does  not  difable,  npr  does  error  lie  upon  it, 
tin  it  appears  of  record,  either  by  return  of  the  exigent^  or 
removal  of  the  outlawry  by  certiorari.  But  outlaiwy  in  a 
county  palatine  does  not  difable  plaintiff  from  fuing  in  any 
court  at  JVefiminJler. 

Defendant,  an  attorney  of  C.  B.  pleaded  his  privilege  as 
an  attorney,  to  an  adion  in  B.  R.  but  without  producing 
any  writ  of  privilege.  Demurrer  inde^  and  exception  that 
defendant  did  not  my  frout  patet  per  recordunu  Per  Holt^ 
C.  y.  there  are  two  ways  of  pleading  this  matter,  fo  as  it 
cannot  be  denied,  viz.  with  a  profert  of  a  writ  of  privilege, 
or  of  an  exemplification  of  his  admifiion,  or  elie  it  m^  be 
pleaded,  as  'tis  here.  And  as  to  the  averment  by  the  record, 
it  is  never  pleaded  as  a  matter  of  record,  which  is  always 
with  time,  &c.  Bill  abated  mji.  Scawen  v.  Gametu  JLd. 
Raym,  117a. 

After  illue  joined  on  nul  tiel  record  in  C.  B.  in  a  fch  fa. 
againft  bail,  all  the  proceedings  thereupon  were  ordered  to  be 
amended  by  the  record  in  the  original  action,  by  inferting  the 
word  merchant  inftead  of  mercer^  being  the  defendant's  addi- 
tion. Barnes  J  4.  But  B.  R.  will  never  give  leave  to  amend 
a  /lire  facias  againft  bail.     Vide  ^tra.  1 165. 

Where  any  perfon  pleads  a  judgment  or  matter  of  record 

in  the  fame  court,   the  party  fo  pleading  the  (ame  (hail, 

upon  demand,   give  Ae  attorney  for  the  plaind^  a  note 

•2  in 
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in  writing  of  the  term,  and  number  roll  whereon  fuch 
judgment  or  matter  of  record  is  entered  and  filed ;  and  in 
default  thereof,  fuch  plea  is  not  to  be  received. 

After  judgment  recovered  in  B.  R.  plaintiff  brought  debt 
thereon  in  C  B.  Defendant  pleaded  nul  titl  record.  Upon 
diat  plaintiff  obtained  a  certiorari  out  of  chancery  to  fend  th« 
record  thither,  which  by  mittimus^  might  be  fent  into  C.  B. 
And  it  was  much  doubted  whether  fuch  certiorari  was  allow- 
able ;  becaufe  that  records  in  the  King^s  Bench^  (hall  not  be 
removed  out  of  that  court  into  any  other  court,  for  that  pleas 
in  B.  R.  are  coram  Rege.  But  divers  precedetits  being  fhewh, 
where  records  of  B.  R.  were  by  mittimus  out  of  chancery, 
fent  into  C.  B.  it  feemed  to  the  court  of  B.  R.  that  fuch 
pz&xct  vrz&  wdlj  fed  adjoumatur.  Lutterellv.  Lea*  Oro» 
Car*  297.  and  vide  the  cafes  there  cited. 

On  bringing  the  record  into  court  on  the  day  given, 
the  clerk  of  the  rules  in  B.  R.  or  fecondary  in  C.  B.  will  draw 
up  a  rule  for  judgment  nifi  in  four  days,  at  the  expiration 
of  which,  a  certificate  may  be  obtained  at  the  foot  of  the 
rule  that  no  caufe  has  been  fhewn,  after  which  judgment 
may  be  figned. 

is  the  record  is  not  brought  in  on  the  day  given,  upon 
being  called  for  by  the  crier,  judgment  oi  faiUr  of  record 
may  be  entered ;  and  if  the  judgment  is  final,  as  in  debt, 
yr.  a  rule  for  final  judgment  nUi  caufa  in  four  days  fliould 
be  taken  out,  and  if  no  caufe  mewn,  then  judgment  final 
may  be  entered  up ;  but  if,  upon  failer  of  record^  the  inter- 
vention of  a  jury  is  neceflary  to  afcertain  the  plaintiff's  da- 
mages, there  is  no  occafion  for  a  four  day  rule,  till  after 
the  inquiry  executed. 

The  ?ntry  of  failer  of  record  is  thus :  '*  At  which  day 
**  comes  here  as  well  the  faid  A.  as  the  faid  B.  by  their 
*'  attornies  aforefaid,  and  the  faid  jB.  hath  not  here  the 
**  laid  record,  but  maketh  default :  Whereby  it  fufficiently 
"  appeareth  to  the  court  here,  that  there  is  not  any  fucn 
**  record  of  the  faid  recovery,  as  the  faid  B*  hatfa  above 
•*  allcdgcd ;  wherefore,  er^." 
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*  In  35.  E. 

EV  E  R  Y  clerk  or  attor- 
ney in  B.  R.  may  make 
up  the  ifuie  in  the  following 
cafes,  viz.  Every  iflue  tiiat 
rifay  be  given  on  the  book 
fide  in  the  office — Not  guilty 
to  a  new  affignment — Yo  the 
bar  of  fons  frank  tenement — 
Comperuit  ad  diem — Nul  tiel 
record-^ln  covenant — In  eve- 
ry fpecial  non  eft  fatlum — De 
injuria  Xo  Jons  ajjault  demefne, 
-^When  a  general  demurrer' 
to  a  declaration — In  all  re^ 
pleaders^  and  in  all  iflues  and 
demurrers  upon  writs  of  er- 
ror, fcire  facias^  and  audita 
querela. 


But  in  all  other  fpecial 
pleadings,  if  iflue  is  joined, 
the  Clerk  of  the  Papers  hav- 
ing a  copy  of  the  declaration' 
given  him,  by  plaintiff's  at<- 
torney,  makes  out  and  deli- 
vers him  the  paper-book,  with 
a  rule  in  the  margin,  order- 
ing defendant's  attorney  to 
receive  the  fame,  and  return 
it  within  the  time  given*: 
And  if  iflue  is  joined,  the 
plaintiff's  attorney  ufually  in- 
dorfes  a  notice  of  trial  on 
the  pafcr-hock^  and  then  de- 
livers it  to  the  defendant's 
attorney,    who   muft  return 


inc^as. 

In  all  cafes  in  C.  B«  when 
iffiie  is  joined,  iAit  plaintiff  *  s 
attorney  delivers  the  defen^ 
danfs  attorney  a  copy  there-" 
of,  on  treble  penny  flamped 
paper,  he  paying  for  the  fame 
after  the  rate  oi^d.per  Iheet, 
befides  ftamps;  and  for  the 
entry  of  his  plea,  according 
to  the  length ;  if  the  general 
ijfue  only  2  J.  and  for  filing 
his  warrant  of  attorney  8d. 
But  if  the  ilfue  be  of  the 
fame  term  with  the  declara- 
tion, and  the  defendant  has 
paid  for  one  copy  of  the  de- 
claration, he  is  only  to  pay 
for  a  copy  of  the  pleadings 
fubfequent  to  the  declaration, 
as  he  is  not  to  pay  for  two 
copies  of  the  declaration  the 
fame  term. 

If  the  plainttflF  has  entered 
the  appearance  for  rfie  de- 
fendant, he  may  charge  for 
it  on  the  back  of  the  ifTue ; 
and  if  the  defendant's  attor- 
ney will  not  pay  for  it,  he 
may  fign  judgment. 

I'he  practice  was  formerly, 
that  the  defendant's  attorney 
muft  pay  for  the  copy  of  the 
ifiue  at  all  events,  or  the 
plaintiff  might  fign  judg- 
ment ;  and  if  it  be  over- 
charged, the  defendant  might 
apply  to  the  court.  But  now 
it  is  held,  that  if  the  defen- 
dant's  attorney  is  ready  to 


•  Plaintiff's  attorney  pays  him  8  d.  per  fheet  for  the  whole 
book,  and  4^/.  per  fliect  for  all  pleadings  fubfequent  to  the  de* 
claration,  befides  llamps. 

it 
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It  to  be  enrolled,  according 
to  the  ruU  given  in  the  mar- 
giR  by  the  clerk  of  the  pa- 
pers i  which  if  he  negleAs  to 
do  [and  docs  not  pay  id.  per 
(beet  for  the  pleadings  on  his 
fide,  and  4^.  per  fheet,  which 
is  called'  iffiie  moneys  for  thoie 
on  the  fide  of  the  plaintifF] 
♦judgment  may  be  figned, 
and  the  plaintifF  need  not* 
accept  the  book,  though  ten- 
dered afterwards. 

But  neither  the  declara- 
iionjjlamps^  or  other  part  of 
the  book  are  paid  by  the  de- 
fendant, on  returning  the 
paper-book,  unlefs  he  has 
not  paid  for  them  before. 

But  though  plaintifF  is  at 
liberty  to  fign  judgment  for 
not  paying,  the-  ijue  money ^ 
yet  it  cannot  be  figned  till 
twenty-four  hpurs  after  the 
ifTue  dcKvered ;  and  becaufe 
judgment  in  fuch  cafe  was 
figned  before  the  expiration 
of  the  time^  it  was  fet  afMe. 
fVenhamy,  Trijiram.  B»  R. 
H'lL  21  Geo.  3.  On  the  au- 
thority of  Corey  v.  Hcnnet^ 
cited  from  Sayer'%  Rep.  B.  R. 
25  Geo.  2. — But  as  defen- 
dant's condu£i  had  given  fuf- 
picion  of  foul  play,  the  court 
fet  alide  the  judgment  with- 
out cofls. 


pay,  and  tenders  what  is 
really  due,  it  is  fafHcient.  i 
But  mte^  Where  the  dei 
fendant  is  a  prifiner^  and  n6 
attorney  appears  to  be  con- 
cerrted  for  him,  the  plaintifF 
cannot  fign  judgment  for  not 
paying  for  the  copy  of  the 
iffue. 


If  the  paper-book  be  made  up  and  delivered  in  term^  or 

within  eight  days  after,  the  defendant's  attorney  muft  return 

it  \v\four :  And  if  the  venue  be  laid  in  any  other  county  than 

London  or  Middlefex^  it  mufl  alfo  be  returned  in  four  days, 

.  notwithftanding  the  time  of  delivery. 


[   ♦  That  is  judgment  by  default,  as  if  no  plea  had  been  pleaded. 
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But  if  die  venue  be  laid  in  Lonion  or  MiddhfeXy  and  livt 
book  is  not  dcliversd  till  eight  days  excluiive  after  the  end 
6f  the  term,  the.  defendant  basi  fill  the  fiurth  day  of  the 
next  term  to  return  it,  as  it  was  too  hte  to  give  notice  of 
trial  for  the  then  fittings  after  term.<T— In  a  country  caufe  it 
is  Qtherwife,  where  notice  of  trial  might  be  given  in  due 
time  for  the  aflizes. 

But  in  all  cafes,  if  the  plaintiff's  attorney  accept  die  book 
after  the  limited  time,  he  cannot  fign  judgment. 

I£  the  paper-book  be  of  an  ifliie  in  fa<^  xhtfour  days  for 
kipping  it  are  to  be  reckoned,  exclufiue  of  the  day  of  the  de- 
livery ;  if  of  ^  demurrer  or  an  ijfue  in  lawy  die  four  days  arc 
reckoned*  inclufwe. 

Upon  delivery  of  any  paper-book  wherein  an  iJfue  is 
joined,  and  notice  of  trial  given  on  the  back  of  the  book, 
if  the  fame  be  afterwards  waived,  and  d)e  general  iJfue  given, 
the  notice  which  was  given  for  die  trial  of  the  Jpecial  iffue 
(hall  ferve  for  nodce  of  the  general  iJfue. 

By  the  4  &r  5  Jnne^  c.  16.  /  3.  *'  It  is  cnaSed,  that  the 
attorney  for  the  plaintiff  or  demandant  in  any  action  or 
writ,  mall  file  his  warrant  of  attorney  with  the  proper  officer 
of  the  court  where  the  caufe  is  dependinein  the  fame  term 
'  he  declares )  and  the  attorney  for  the  defendant  or  tenant 
fliall  file  his  warrant  of  attorney  as  aforefaid,  the  fame  term 
he  appears  under  the  penalties  rnflifted  upon  attornics  by 
any  former  law,  for  default  of  filing  their  warrants  of  at- 
torney. 

The  penalty  of  lo/.  is  giverf  for  default  of  filing  tho 
warrant  of  attorney,  an4  faYther  punifhment  by  imprifon- 
ment,  at  the  difcretion  of  the  court,  by  Jiat.  32  Hen,  8- 
/.  30. yi  2.  made  perpetual  by  2  W  3  Bd*  6.  r.  32.  and  vid€ 
the  flat.  18  EL  c.  14./  3. 

The  plaintiff's  attorney  generally  files  die  warrant  of 
attorney  for  the  defendant,  at  %hc  fame  time  he  ufually  files 
his  own  warrant  of  attorney,  and  charges  8^.  for  it. 

The  warrants  of  attorney  are  written  on  parchment  ki  the 
foUov/ing  form : 

£/j/?i:r  terpi,.in  the  20th  year  of  the  reign  of  King  George 
the  third, 

Middlejex.  A.  B,  putteth  in  his  place  R%  C,  his  att^ney 
agamft  C.  D.  [late  of,  &c.  if  by  original]  in  a  flea  of 
trefpafs  on  the  cafe^  or  whatever  the  adK>n  i«* 

Middlefex.     C.  D.  [late  of,  £5fr.  if  by  original]  nutterfi  in 
his  place  O.  P.  his  attorney  Jri  the  plea  afof«faiif.    " 
If  defendant  is  defcribed  with  an  alias  diSluSj  or  if  the 

platntiiF  or  defendant  be  an  executor  or  adminiftrator,  or 

affignecy 
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ailignce,  i^c.  he  xn\i&  be  nanied  in  the  warrant  of  attomej 
accoF<lingly>  and  ^e  nature  of  the  action  mud'  be  exprefled 
therein.  ^  '  .    ^ 

But  notwithftanding  the  ftatutes  and  rules  of  the  courts 
refpefting  warrants  of  attorney,  it  has  beeii  held  on  ^rtet 
from  C.  jB.  into  B.  R.  that  a  warrant  9f  attorney  of  an/ 
term  pendente  lite  is  fufficicnt  to  warrant  the  proceedings  ( . 
and  there  is  no  neceillty  it  (hould  be  of  the  term  in  the  ^/a^ 
cita.     Nokev.  Caldecot.     St r a.  ^26. 

A  plea  in  abatement^  which  had  been  demurred  to,  but  n<i- 
ver  defcrted,  nor  any  judgment  had  upon  it,  was  omitted  'v\ 
the  plea  roll,  between  the  declaration  and  the  plea  of  nil  iehet. 
And  the  court  held,  that  this  irregularity  was  cured  by  dei 
fendant's  accepting  the  iflue,  and  paying  for  it.  His  ob« 
jedfion  ihould  have  been  at  that  time,  it  is  too  late  now— ^ 
meaning  in  arreft  of  judgment,  or  on  motion  for  a  new 
trial.  Combe  v.  Pitt.  Burr.  Rep.  ^pt.  1682. 
.  If  there  has  been  a  plea  in  abatement  and  judgment  of 
refpondeas  oujler^  after  which  defendant  pleads  m  chief,  yet 
.the  plea  in  abatement  ought  to  be  entered  in  the'^ifliie,  and 
nijiprim  record — for  as  it  is  in  the  plea  roily  it  muft  be  meiir 
tioned  in  the  nift  prius  record,  for  odierwife  it  would 
'  not  appear  to  be  a  trial  in  the  fame  caufe,  and  judgment 
would  be  arretted.  Vide  Ld.  Raym.  329.  C^rtb.  447.  5 
Mod.  399. 

In  I  Salk.  5.  it  is  faid,  that  upon  a  reJponJeas  ouffefj  if  'dc-* 
fen^ant  pleads  the  general  iflue,  the  plaintiff  fliall  fign  ]ttdg« 
ment,  if  the  defendant's  attorney,  upon  redelivering  back  ft 
copy  of  the  iflue,  will  not  pay  for  it :  and  it  feems  the  old 
courfe  was  to  deliver  in  a  copy  of  the  whole  record,  viz.  the 
declaration  plea  in  abatement^  &c.  and  ijfue :  but  the  court 
made  a  rule  for  the  future,  that  a  copy  olthe  declaration  and 
ifliie  fliould  only  be  paid  for  Mich,  i  Jnn.  B.  R. 

Defendant  pleaded  an.d  delivered  a  plea  to  plaintiiF's  at^ 
torney,  who  made  up  the  ifTue  and  delivered  it  to  the  defen-^ 
dint's  attorney,  who  paid  for  it ;  but  finding  afterwards  it 
ihould  have  been  made  up  with  the  clerk  of  the  papers^  [it  be- 
ing in  B.  R.  and  the  pleadings  y^rnW]  went  and  paid  htm 
'  his  fees,  then  made  up  the  record  and  went  to  trial,  and  thd 
court  refufed  to  fet  it  afide,  the  defendant  being  in  the  firft 
faulty  in  not  leaving  the  plea  at  the  office^  Thompf4H  v;  Til- 
Ur^.  .Str0. 1266.  I 

The  courts,  have  .given  leave  to  add  a  plea  after  ijfu$ 
joined. 

Defendant  had  avowed  for  a  ([uit  rent,  and  ijiie  was  joined. 
In  the  term  following  defendant  moved  to  amend,  by  adding 
tiiree  avowries  for  quit  rents  payable  at  different  times,  on 

X  4  payment 
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payment  of  coft$»  Rule  made  abfolute,  the  plaintiff  not 
confeoting  that  defendant  might  give  the  matter  in  evidence 
on  the  prefent  iffia.     Barms,  22. 

After  the  plaintifF  and  defendant  have  joined  in  the  iffite 
vrhich  is  to  be  tried  betwixt  them,  neither  of  them  can  de- 
mur without  the  confent  of  the  other;  for  by  joining  in 
the  ijfue^  they  have  admitted  the  pleadings  to  be  good  and 
fufficient  to  try  the  iffue.  Show.  213*  LiL  Reg.  437. 
Barnes,  84. 

But  a  demurrer  to  an  appeal  hath  been  received  after  iji/e 
joined.  Cro.  El*  196.  xiut  it  hath  b^en  adjudged,  that  a 
demurrer  to  an  indictment  ought  not  to  be  received  after 
verdi£t.     Sid.  208. 

The  iffue  and  nifiprius  roll  may  be  amended  by  the  fJea 
rolL     Saysr  Rip.  76. 

Motion  to  amend  the  iflue  roll  by  ftriking  out  the  award 
of  the  venire  facias  by  decemtales,  and  awarding  the  common 
venire  facias.  But  there  being  nothing  to  amend  by,  no  riile 
was  made.     Barnes,  7.   - 

IJfue  was  tendered  by  defendant,  and  the  plaintifF  joined 
sjfue  thus,  ^^  and  the  aforefaid  defendant  docs  fo  likewife, 
mftead  of  faying,  "  and  the  aforeiaid  plaintiff  does  fo  Kke- 
wife  j"  and  this  being  objefted  in  arreft  of  judgment,  the 
court  oycr-ruled  it,  and  eftablifhed  the  judgment.  Harvey 
V.  Peaie.  But  if  no  fimiliter  is  joined,  it  will  be  fatal, 
though  after  vcrdift.     Vide  Stra.  641. 

Where  an  iffue  is  only  misjoincd,  judgment  fhall  not  be 
arretted  after  verdifl,  it  being  cured  by  the  exprefs  words  of 
32  H.  8-  c,  30. 

Debt  on  judgment  in  C.  jB.  Plea  judgment  recovered  in 
B»  R.  Replication  nul  tiel  record,  and  the  plaintifF  delivered 
the  iffite  with  a  day  given  in*  it  for  the  defendant  to  bring  in 
the  record  at  his  peril.  On  which  defendant  inGiled,  thit 
the  replication  of  nul  tiel  record  (hould  not  be  delivered  in 
the  iffue^book,  and  day  given  to  bring  in  the  record ;  but 
fhajt  the  replication  ought  to  be  given  by  itfelf  in  form,  and 
a  rule  thereon  to  rejoin,  and  therefore  moved  that  plaintiff 
ihould  take  back  the  iffue  delivered,  and  deliver  the  replica- 
tion in  fprm,  and  alfo  pay  the  money  he  took  for  the  iffue. 
But  on  (Uewfng  caufe,  the  court  were  of  opinion  that  a  re- 
joinder in  this  cafe  is  totally  unnecefTary  after  a  comjdeat 
iffue  joined,  and  that  the  aelivery  of  the  iffue  iVasf  right. 
Rule  difcharged.  Inhere  is  no  difference  between  a  record 
of  this  court  pleaded,  and  a  record  of  another  court.  The 
iffue  is  compleat  on  the  replication  without  the  rejcnnder. 
MarncSy  335.     Newbury  v,  Strudwick. 

The 


The  plaintiPs  attorney  fent'a  copy  of  Sie  iffue  to  the 
chambers  of  defeiiclant*s"iltt»rncy.'  The?  defendant's  attor- 
ney and  clerk  being  out,  and  the  pofter  left  in  the  cham- 
bers, the  iffue  was^  tcrtddreH'  to  him,  and  the  money  charged 
thereon  demanded  ;  ahd  he  not  paying  the  fame  judgment 
was  figned,  w^iich  was  held  regular,  but  was  fet  afide  on 
payment  of  cofts,  bfc.     Rolt  v.  Jf^ay,     Barms^  ^53. 

But  judgment  in  fuch  Cafe  cannot  be  figned,  if  plaintiff 
demands  more  money  for  the  iffue  than  is  due.  7.  Blackf. 
Rep.  1098. 

The  iffue  book  was  left  in  the  office,  and  notice  left 
under  the  chamber  door  of  the*  defendant's  attorney  Ac 
fame  day;  next  day,  on  finding  defendant's  attorney  at 
chambers,  the  plaintiff's  attorney  gave  him  notice  that  the 
iffue  book  was  left  in  the  office,  and  demanded  the  money 
due  for  the  fame,  which  the  other  refufcd  to '  pay,  infixing 
that  the  iffue  ought  to  be  brought  to  him.  Whereupon 
plaintiff's  attorney  figned  judgment :  The  court  on  hearing 
counfel  and  the  prcthonotaries,  held,  that  the  defendant's 
attorney  muft  pay  for  the  iffue  book  at  his  peril:  And  if 
he  is  not  to  be  found,  the  iffue  book  may  be  left  in  the 
office,  and  they  difcharged  the  rule  obtained  to  fet  afidc  the 
judgni^ent  nijt-^  but  let  the  defendant  in  to  try  the  merits, 
and  fet  afidc  the  judgment  on  payment  of  cofts,  pleading 
the  general  ijfiie^  and  taking  fhort  notice  of  trial.  Glafcock 
y.  Maria L     Barnes^  2/^'^»  ^.         . 

Rale  was  made  abfolute,  giving  plaintiff  leave  to  deliver  a 
new  iffue  properly  entitled;  in  the  title  of  the  iffue  already 
delivered  the  word  (George)  was  omitted :  It  ftood  thus, 
Hilary  Term  10th  of  King  thefecond.     Barnes^  l8» 

The  plaintiff's  attorney  fcnt  the  ij/i^e  book  to  the  defen- 
dant's, who  accepted  it  and  paid  for  it;  but  the  plaintiff  not 
going  on  to  trial,  the  mother  fide  gave  him  a  riile  to  enter 
this  iffue  in  order  to  carry  down  the  caufe  hy'  provifoe\ 
and  upon  an  affidavit  that  the  plaintiff's  attorney  had  mrflaid 
the  papers^  the  court  ordered  the  defendant's  attorney  to 
give  him  a  copy  of  the  iffue,  the  better  to  enable  him  to 
comply  with  the  rule.     Stra.  414. 

Judgment  was'  figned  for  want  of  paying  for  the  iffue 
book,  and'  defendant  had  a  Vule  to  ftiew  caufe  why  the 
judgment  ihould  not  be  fet  afide.  On  (hewing  caufe,  it 
appeared  that  the  plaintiff  had  demanded  and  charged  for 
the  jffue  book  6/.  %d:  more  than  was  due.  The  court  were 
clearly  of  opinion,  that  the  old  dodtrine  that  defendants 
muft  pay  whatever  wa«  demanded  for  paper^bcoks  ought  to 
be  exploded;  it  is  fu  fficient  if  they  are  ready  to  pay  what  is 

really 


really  due.  Let  the  judgment  be  fct  afide  with  cofts,  de* 
fendant  taking  fliort  notice  of  trial  for  the  third  fitting. 
Gardner  v.  GooJaL     BarneSy  263. 

Judgment  figned  for  nonpayment  of  the  iflite  book  ten- 
dered at  the  defendant's  attorney's  houfc  twice  at  proper 
hours^  though  not  left  there,  held  to  be  regular  -,-^and  ziile 
fo  (hew  caufe  difcbarged.     Bamesy  275. 

Motion  to  fet  afide  judgment  ibr  nonpavnicnt  of  the 
iffae;  plaintiff's  attorney  in  town  not  calling  on  defen- 
dant's agenir  there  for  a  plea:  It  appeared  on  ihewing  caufe, 
that  defendant  had  pleaded  by  his  country  attorney ;  there- 
upon plaintiff's  attorney:  in  the  country  tendered  tfaeJiFue, 
!which  defendamt's  attorney  refufed  to  pay  for  :  On  which 
plaintiff's  attorney  (ent  to  hisagent  in  town  to  fign. judg- 
ment, and  held  good;  defendant's  attorney  having  un- 
dertook to  be  the  agent  by  pleading  in  the  country.     Samesy 

^39- 

More  money  was  charged  on  the  iffue  book  than  was 

due,  viz,  2s,  j^ei.  for  a  fecond  copy  of  the  declaration,  which 
^ was  of  the  fame  term  with  the  ifiue,  and  defendant  refufmg 
to  pay,  plaintiff  figned  judgment:  The  court  held  it  ne- 
ceflary  that  the  defendant's  attorney  (hould  tender  the  fum 
due,  and  for  want  of  fuch  tender,  they  difcharged  the  rule 
to  (hew  caufe  why  the  judgment  (hould  not  be  fet  afidc% 
BarneSy  275. 

AcS^ion  for  words.  Defendant  by  leave  pleaded  four  fe- 
veral  matters,  and  the  fourth  plea  was  accord  and  fatisfac- 
tion.  Plaintiff's  agent  delivered  an  iffue,  made  up  the  re* 
cord,  and  proceeded  to  trial,  after  iffueS  joined  on  the  three 
former  pleas,  but  without  replying  or  noticing  the  fourth. 
Defence  was  made,  but  plaintifi  obtained  a  verdift.  On 
which  a  new  trial  was  moved  for,  and  it  appeared  that  the 
defendant  had  given  fome  evidence  on  the  fourth  plea,  tho' 
improper.  Per  cur.  Let  the  rule  be,  that  the  plaintiff  do 
either  demur,  or  reply  iffuably  to  the  fourth  plea.  If  he 
demurs,  that  proceedings  be  flayed  till  after  argument.  If 
he  replies  iffuably,  that  a  new  trial  be  had  at  next  afiizes, 
and  the  cofls  of  the  &rmer  trial,  and  motions  attend  the 
event.     Barnes^  465.     IVhitehill  v.  Carr. 

Where  there  are  fpccial  pleadings  in  a  caufe,  and  the  de- 
fendant would  delay  the  plaintiff,  and  prevent  the  expence 
of  a  trial,  when  the  paper-hock  is  delivered  to  him,  he  may 
fcratch  out  the  JimiFiter  joined,  and  leave  a  demurrer  to  the 
plaintiff's  replication  in  the  office  ;  and  when  the  time  is  out, 
rcturtt  the  book  with  notice  thereof  in  this  manner : 

Mr. 
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Mr.  /•  AT. 
I  have  ftruck  out  the  rejoinder,  wd  left  a  demurrer  to  die 

plaiintifF's  replication  in  the  office. 
But  to  prevent  tUis  trick,,  the  plaintiff,  if  he  is  appi|> 
lienfive  that  the  defendant's  plea  is  dilatory  or  frivolous^ 
ihould  move  the  court  that  the  defeadant  ^blde  by  his  plea, 
or  plead  another  imfiantir.  However,  fbould  it  be  pra£dfe4, 
the  paper  book  muft  be  carried  back,  the  imutmr  entered 
with  a  joinder  thereto,  and  the  demurreir  book  made  up, 
which  the  piaintiflF's  attorney  may  agaip  deliver  over  to  tbQ 
defendant's,  uriio  in  iiich  cafe  nuiftfeturn  it  to  be  iiuroUSed  in 
pm  day,  and  pay  for  the  entries,  £^^.  But  on  returning 
wUch  he  may  feratch  out  all  the  ffidal  pU^ngt^  and  give 
^  gimrul  tjjm. 


Of 
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IN  making  up  the  iflue  when  the  proceedings  are  iy  hid 
in  £.  ^.  *  all  die  pleadings  are  to  be  fiatrly  tranicribed 
in  the  order  they  were  pleaded,  with  a  f  memorandum  at  the 
beginiring,  (hortly  dating  the  commencement  of  the  a£tion  j 
then. the  declaration,  and  if  the  plea  was  not  of  the  fame 
term  with  fhe  declaration,  then  an  tmtarhmey  and  fo  on 
with  the  award  of  the  venin  to  the  meriff)  comnnanding 
him  to  fummon  a  jury  to  try  the  iffue  joined  between  the 
parties  ;  and  laftly,  a  dies  datus  for  them  to  be  in  court  at 
the  hearing  of  the  caufe; 

•The  memorandum  beginning  riie  iffliie  -hy  hill^  (hewing  die 
commencement  of  the  adion,  varies  in  four  cafes. 
I.  When  the  iffue  is  joined  in  the  fs^me  term  with  the  de- 
claration. 2.  When  the  caufe  of  adion  arifes  within  the 
term  in  which  the  plaintiff  declares,  and  then  the  declara- 
tion muft  be  entitled  of  a  particular  day  in  that  term,  and  the 
memorandum  alfo.  3.  When  the  declaration  is  of  a  prcce* 
dent  term  to  the  plea.  And  4.  When  the  declaration  is 
above  four  terms  before  the  iffue  is  made  qp. 

When  the  iffue  is  joined  of  the  fame  term  in  which  the 
plaintiff  declares,  the  iffue  is  made  up  with  the  memoran- 
dum thus : 

Michaelinas  term  in  the  igtb  year  of  king  George  the  third. 

(Stormont  end  Way.) 

Middlefexj  (o  wit.  Be  it  remembered,  that  on  Saturday  next 
after  the  Morrow  of  M-Souls^  [the  liril  return  of  the 
term]  in  this  fame  term  before  our  lord  the  King  at  fF'efl^ 
minfter^  comes  A.  B.  by  fViUiam  Lyon  his  attorney,  and 
brings  into  the  court  of  our  faid  lord  the  king,  before  the 
King  himfelf  now  here,  his  bill  againft  6\  D.  being  in  the 
iufiody  of  the  marjhal  of  the  Marjbalfea  of  our  faid  lord  the 


*  Ifote^  When  the  proceecHngs  vtt,  by  bill  in  C.  B^  as  againft 
attotraies,  privileged  perfons,  ^c.  the  iiTue^ia  made  up  exadiy 
in  the  fame  manner  as  tl^e  iflpe  by  bill  is  in  B*^  R.  except  ia  the 
ftile.of  the  court ;  and  if  agaiafl  an  attorney^  by  making  him 
prefent  in  court  in  his  own  proper  perfon. 

f  The  proceedings  in  civil  aliens  being  formerly  the  bye  bu- 
finefs  of  the  court  of  B.  R.  they  were  entered  with  a  memor^n- 
/iMv.-^And  pioeeedings  in  C.  B>  by  bill  againft  their  own  offi- 
cers or  attomies  being  the  bye  bufinefs  there,  the  proceedings 
are  made  up  with  a  memorandum  alfo. 

king^ 
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king^  before  the  king  himfelf^  of  a  pica  of  trespass  om 
THE  CASE,  [or  whatever  th/e  adion  is]  and  there  are 
{dedges  for  the  profecution  thereof^  to  wit,  John  Dae  .atid 
Rkhard  Roe :.  Which  faid  bill  follows  in  thefe  woids,  to 
wit,  MiMifex^  to  wit,  J.  B.  compiains  againft  C.  />. 
being,  &c.  [reciting  the  whole  declaration,  omitting  the 
pledges  at  the  end  thereof.]  And  then  in  a  new  line  be- 
gin the  plea,  it  being  of  the  fame  term  with  the  de- 
claration. 

And  the  faid  Ck  D.  by  John  Martin  his  attorney,  comes . 
and  defends  the  wrong  and  injury,  when,  ^c,  [reciting 
verbatim  the  whole  pleadings  till  iflue  joined,  and  then 
award  the  venire  thus  :]  Therefore  let  a  jury  come  before 
our  lord  the  King  at  JVeJlminfter^  on  :        next  after* 

fifteen  days  of  St.  Martin  [fome  return  before  the  trial  in 
die  fame  term,]  and  who  neither,  fefc.  to  recognize,  tsTr. 
becaufe  as  weU,  ^c.  the  fame  day  is  given  to  the  (aid 
parties  there. 

Thefe  fcfr.'s  are  contraSions  of  the  writ  of  venire^  the 
form  of  which,  vide  poft  under  the  title  "  of  making  up 
the  record  for  trial." 

If  the  plaintiff  brings  his  a£lion  and  declares  in  term  tinu^ 
and  ifTue  is  joined  in  the  fame  term,  the  memorandum  muft 
be  of  a  particular  day  in  term,  as  mud  the  declaration  aHb 
be  entitled  \  and  then  the  iflue  is  made  up  thus  : 

EJfer^ ^to  wit.  Be  it  remembered,  that  on  Saturday  next 
after  the  Morrow  of  St,  Martin  [fome  day  certain  in  term 
preceding  the  commencement  of  the  a£tton]  in  this  fame 
term  before  our  lord  the  King  at  Weftminfter,  comes,  ^i-, 
£exa£Uy  as  before.] 

If  the  declaration  is  of  a  precedent  term  to  the  ij/ide  join- 
ed, then  it  is  made  up  thus  : 

Suffexy  to  wit.  Be  it  remembered,  that  in  Michaelmas  term 
laft  paft,  before  our  lord  the  King  at  Weftminfter,  came 
J.  B.  by  fVilliam  Lycn  his  attorney,  and  brought  into  the 
court  of  our  faid  lord  the  K  ing,  before  the  King  himfelf, 
then  there  his  bill  againft  C,  Z>.  being,  ^c.  [as  before.] 

And  after  the  declaration  begin  a  new  line  with  ^n  /w- 
parlance^  thus; 

And' 
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And  now  at  this  day,  to  wit.  On  Monday  next  after  the 
Oiiavi  tf  St.  Hitaiyy  [the  firft  day  of  the  term  ifluc  is 
loincd]  m  this  fame  term,  to  which  day  the  faid  C.  had 
leave  to  imparl  to  the  faid  bill,  and  then  to  anfwer  the 
feme  before  our  lord  the  King  at  Weftminfter,  comes  as 
well  the  faid  J.  by  his  attorney  aforefaid,  as  the  faid  C  by 

-  yohn  Martin  his  attorney;  and  the  faid  C.  defends  the 
wrong  and  Injury,  when,  (^r.  [inferting  all  the  pleadings, 
and  awarding  the  venire  as  before.] 

And  if  the  declaration  is  of  above  four  terms  before  die 
ifliie  is  joined,  then  the  iflue  is  made  up  thus : 

London^  to  wit.  Be  it  remembered,  that  heretofore^  that  is 
to  fay,  in  Trinity  term  in  the  nineteenth  year  of  the  reign 
of  our  fovereign  lord  the  now  King,  before  the  King  him-- 
felf  at  Weftmmfter,"  came  yf,  B.  &c,  [as  above  making 
the  imparlance  to  the  term  the  ifliie  is  joined.] 

Of  awarding  the  venire^  when  the  caufe  is  in  a  county  pa- 
lafinij  when  in  a  tyelch  countyj  and  when  the  fheriff,  t^c.  is 
interefted.  Vids  poll  trialj  and  herein  of  fpecial  fuggefliom 
for  awarding  Ae  venire. 

Defendant  pleaded  a  tender  the  fourth  of  May  ante  diem 
exhibiiionis  billay  the  plaintiff  replied,  non  obtulit  ante  diem^ 
(^c,  and  to  ouft  the  defendant  of  the  benefit  of  the  plea, 
made  up  Ae  iffue  book  with  a  general  memorandum^  that 
would  refer  to  the  firft  day  of  the  term,  which  was  before  the 
fourth  of  May.  But  on  motion  [an  affidavit  being  made  that 
the  tender  was  upon  the  fotirthy  and  no  writ  taken  out  till 
the  ftxth  of  May]  that  plaintift  might  be  obliged  to  make 
his  memorandumy^mtf/,  according  to  the  truth  of  the  fafi, 
and  after  a  rule  to  (hew  caufe,  the  fame  was  ordered  accord- 
ingly.    Smith  V,  Key.     Stra.  638.     . 

In  aflault  and  battery,  the  memorandum  was  generally  of 
Michaelmas  term,  and  the  fzQ:  on  fens  ajpiult  proved  was  on 
a*  day  within  the  term ;  and  a  cafe  bemg  made  of  this  at 
nififrius,  tt  viras  held  well  enough ;  for  the  plaintiff  needed 
have  given  no  evidence  on  this  pica,  unlefs  to  aggravate 
damages,  and  the  court  will  not  nonfuit  him,  becauie  it  is 
amendable  by  a  new  bill.  Guy  and  ux.  v.  Kitchener  and  others. 
Stra.  1271. 

The  memoriindum  in  the  beginning  of  the  record  was  de 
flacito  deUtiy  but  the  declaration  was  in  a  plea  of  annuityy  and 
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lb  a  variaqce.     But  the  Qoiiit  ordered  it  to  be  amended,  be-* 
ing  lap/iis  clertci,     Davh  v.  Stringer,     Garth.  354. 

Though  the  words  df  placito^  tsc.  are  xifually  inTerted,  yet 
as  the  biU  itfelf  is  afterwards  fet  forth  in  htu  virhoy  they  are 
not  abfolutcly  neceffary  j  as  was  determined  in  C.  B.  where 
in  proceedings  by  bill  the  like  memorandum  is  ufed*  7r/«- 
7^8  Geo*  2.»  Atkin  v.  JVorthingtan  un.  ^c»  and  in  5.  R^ 
on  writ  of  error  from  G  B*  Mich.  11  G^^.  2.  Goojlrey  v. 
Reynolds.     Andrews  23* 

The  memorandum  was  general  of  Eajler  termy  but  th« 
caufe  of  Oif^ion  did  not  accrue  till  a  day  m  term  }  defendant 
had  pleaded  in  abatement,  and  a  refpondtas  oujier  had  been 
awarded,  after  which  he  demurred  for  this  caufe,  and  then 
die  plaintiff  moved  to  amend  the  memorandum.,  but  the  court 
denied  the  motion,  faying,  he  came  too  late,  though  all  was 
in  paper.     Bur^cfs  v,  Periam,     Ld.  Raym.  324. 

la  2L  proceeding  by  bill  ui  C.  P,  againft  a  member  of  par- 
liament, which  was  of  Eajler  term^  and  in  Trinity  follow- 
ing he  pleaded  the  general  ifllie ;  whereupon  iflTue  was  joined 
of  that  term ;  the  paper  book  of  the  ifllie  was  made  up 
and  delivered,  whereby  all  the  proceedings  in  the  caufe  ap- 
peared to  be  of  Trinity  term^  without  any  continuance  from 
Eajler  to  Trinity^  or  any  alias  prout  patety  which  is  irregular : 
it  was  moved,  that  the  iffue,  as  delivered,  might  be  fet  afide 
for  irregularity.  Per  cur.  This  is  a  nice  objedlion,  it  is 
mere  matter  of  form,  and  we  think  ^he  continuance,  or 
alias  prcut  patety  are  not  neceflary  in  the  iflue  paper,  it  may 
be  entered  at  any  time  upon,  the  roll..  So  the  rule  to  (hew 
caufe  was  difcharged.    JVilkes  v.  JFood.  M.  P.  2  JVilf.  203- 

The  declaration  was  not  delivered  four  days  before  the^ 
end  of  the  term,  defendant  pleaded  to  the  juriftii<Stion  of  the" 
court,  and,  as  he  might  by  the  courfe  of  the  court,  pleaded 
it  within  the  firft  four  days  of  the  fubfequent  terra.  The 
clerk,  to  avoid  the  trouble  of  making  up  the  poft  roll,  entered 
it  wilii  Tifpecial  imparlance  as  of  the  fubfequent  term,  whick 
fpoiled  the  plea.  But  the  clerks  were  ordered  to  make  trp 
pojl  rolky  and  nbt  to  ufe  thefe  fpccial  imparlances,  which 
floltyC^  J.  faid,  were  crept  in  of  late,  and  were,  not  known 
formerly.     Sali.  367.     Fide  2  Raym.  1208. 

In  anurnpfity  after  verdift  for  plaintiff,  a  new;  tridl  was 
grantea,  on  pSiyment  of  cofts  and  bringing  the  inoney  into 
court,  and  tlie'  rule  was  to  try  the  fame  iflue.  The  plea 
roll  in  that  action  was  of  Eajler  term^  and  bjr  the  memoran' 
dum  it  appeared,  that  the  bill  was  e^diibit^d  i%  Hikry  trrm 

before* 
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before.  But  on  the  nevir  trial,  the  plaintiff  did  not  proceed 
upon  the  fame  roll,  but  made  up  the  plea  roll  as  of  Michad^ 
mas  termj  and  a  memorandum  of  a  bill  of  Trinity  preceding^ 
New  trial  was  had,  and  plaintiff  had  a  verdict  again,  but  it 
was  fet  afide  for  irregularity,  the  plaintiff  not  having  tried 
the  fame  caufe,  as  it  now  appeared  to  be,  and  had  not  pur- 
fued  the  rule  for  a  new  trial,  which  was,  to  try  the  fame  iffue 
as  was  tried  in  the  firjl  aPdon,  Harpur  v.  Davy.  Carth.  4.98. 
and  in  this  cafe  was  cited  Dubartine  v.  Chancellour,  5  Mo4' 
399*  Carth.  447.  which  was  trefpafs.  Plea  in  abatement, 
demurrer  inde,  and  judgment  of  refpondeas  ou/ler^  Jdtcr 
which  the  general  ijfue  was  pleaded,  and  verdt£t  for  plaintiff, 
but  fet  afide  for  irregularity ;  becaufe,  in  the  record  of  niji 
priusj  the  plaintiff  had  omitted  all  the  proceedings  on  the 
plea  in  abatement,  and  made  it  up,  as  if  there  had  been  no 
iiich  plea,  but  only  the  general  ilfue. 

On  demurrer  to  a  declaration,  one  exception  was,  that  die 
a&ion  was  difcontinued,  becaufe  the  declaration  was  of  Mi- 
chaelmas termy  and  the  plea-roll  of  Eajler^  and  there  is  no 
continuance  from  Michaelmas  to  Hilary^  and  from  thence  to 
Eafter.  Sed  non  alloc.  Becaufe  by  the  courfe  of  the  King^s 
Bench  they  never  enter  continuances,  until  the  plea  comes 
in,  thougn  the  declaration  was  delivered  four  terms  before. 
Curlewis  v.  Dudley.     Ld.  Raym.  872.     Salk.  179. 

Though  it  is  the  pradiice  to  make  up  the  Ulue,  and  enter 
it  on  a  roll  of  that  term  in  which  the  plea  was  delivered, 
yet  it  has  been  held,  that  a  plea  delivered  in  one  term  may 
oe  entered  as  of  the  fubfequent  term  with  an  imparlance,  as 
whei« 

In  debt  on  bond,  plea  as  to  part,  payment  and  demurrer 
inde.  On  which  defendant  moved,  that  the  adiion  by  the 
demurrer  was  difcontinued,  the  plea  being  only  to  part^ 
and  therefore  plaintiff  ought  to  have  taken  juagment  by 
nil  dicit  as  to  the  reftdue.  The  court  were  going  to  give 
judgment  for  the  defendant,  when  it  was  obferved,  that  the 
plea  was  of  this  term,  and  therefore  plaintiff  might  ftill 
take  his  judgment  by  nil  dicit  for  the  refidue.  On  which 
defendant  alledged,  that  the  plea  delivered  was  of  the  laft 
term,  and  therefore  the  record  ought  to  have  been  made  up 
fo.  But  the  clerks  certifying  that  it  being  only  a  plea  to 
enter,  the  record  might  be  made  up  either  way.  Where- 
fore the  court  would  not  order  it  to  be  examined,  but  faid 
there  was  trick  for  trick*  Markett  v.  Johnfon*  Li.  Raym. 
XI2I.     Salk.  180. 

It 
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It  was  refolved  In  TFy marked  cafe,  5  Ref*  75,  That  the 
courfe  of  the  King^s  Bench  is,  [/.  e,  in  luits  by  biU]  that 
although  the  plaintifF,  after  a  bar  pleaded,  have  day  to  reply 
two  or  three  ^erms,  no  mention  Ihiill  be  rr.ade  in  the  roll  of 
any  ifnparlance  or  continuance.  But  othcnvifc  between 
the  declaration  and  pica  in  bar  there,  if  that  is  of  another 
term,  for  that  fhall  contain  die  imp ur lance  or  continuance  ; 
but  no  fuch  entry  is  made  upon  any  replication,  rejoinder, 
l^c.  Wherefore  they  fliall  be  intended,  when  they  are  ge-' 
nerally  entered  of  record,  that  they  v/ere  made  ifi  the  fame 
term  in  which  the  bar,  ^c,  was  pleaded.  And  by  confe- 
quence,  here  the  plaintifF  may  take  advaf.tage  t>f  a  condi- 
tion contained  in  a  deed  pleaded  by  defendant  with  a  frofcrt 
in  curia  of  a  precedent  term. 

Defendants  demanded  oyer  of  a  charter  fet  forth,  a  copy 
of  which  was  accordingly  delivered  to  them,  after  which 
they  put  in  their  plea  of  nil  debet ^  taking  no  notice  of  the 
oyer.  The  plaintiffs  made  up  the  IfTue,  and  inferted  the 
prayer  and  oyer  at  the  end  of  the  plea,  and  demanded  to  be 
paid  for  it.  On  which  the  court  was  moved  to  expunge  it, 
for  though  the  defendants  had  a  right  to  fee  whether  the 
plaintiffs  may  fue,  yet  they  are  not  bound  to  infert  the  oyer^ 
but  may  plead  to  the  merits.  And  the  court  held  that. the 
defendants  were  not  bound  to  fet  out  what  they  craved 
oyer  of,  but  that  if  the  plaintiffs  would  avail  themfclves  of 
the  letters  patent  being  fet  out  at  large,  they  ought  to  do 
it  by  praying  them  to  be  inrolled  at  the  head  of  their  re- 
plication, and  ought  not  to  do  it  at  the  defendant's  expence, 
and  therefore  ordered  the  oyer  to  be  expunged.  The  IVea^ 
ver's  Company  qui  tam  v.  Forrcji  et  ah     ^tra.  1241. 

Upon  an  iffue  of  nul  tlcl  record^  notice  of  executing  a 
writ  of  enquiry  may  be  given  upoji  the  ifTue-book,  as  well 
as  upon  a  joinder  in  demurrer.  Barnes  176.  PraSl,  Reg, 
C,  P.  443.     Long  V.  Lhi^ro^d,     Barnes  240. 

Note^  The  want  of  zfuniuter  is  not  aided  or  amendable. 
Stra,  641, 
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Of  making  up  the  Iffue  by  Original. 

^17 HEN  the  iiTue  Is  by  orlyinaly  it  is  made  up  exaflly  in 
^  ^    the  llime  form  in  both  courts,  without  any  memoran' 
4um  in  this  manner :  * 

StcrmoKt  and  Way^  (the  chief  clerk  name  if  in  5.  R.) 
If  in  C.  B^  the  prothonotary. 

Trinity  term^  [the  term  in  which  the  ifiue  is  joined]  in  the 
?.oth  year  of  the  reign  of  Icing  George  the  third. 
JvfidMtft'x^  \  C.   D,    late  of    JFtJimi>ilier^   in  the    county  of 
to  wit,    J  A^Fiddlifex^  gentleman,  [acccrding  as  he  is  nam- 
ed,] was  attached^  [or  uimir.oiied  as  the  cafe  Is] 
ar,d    fo  on   with    tiie    declaration   to  the  end 
thereof. 
And  then  begin  a  new  line,  and  enter  the  pleadings  ami 
the  award  of  the  venire^  obferving  the  entry  if  the  iiuie  is 
to  be  tried  in  a  county  palatine^  or  in  cafe  of  a  IVcljh  ifluc,  to 
be  ^ricd  in  the  adjacent  Englijh  county. 
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ISSUES  oi\ght  to  be  entered  of  the  term  they  are  joined ; 
but  if  not  entered  of  that  term,  'tis  no  reafon  to  fet 
aiide  the  verdi£t.     Praii.  Reg,  232. 

But  if  the  adtion  is  not  laid  in  London  or  Middlefex^  the 
defendant  ought  not  to  give  a  rule  for  the  plaintiff  to  enter  his 
ifluc  the  fame  term  in  which  ijfue  is  joined,  unlcft  notice  of 
trial  has  been  given.  In  a  country  caufe  the  plaintiff  is  no 
ways  bound  to  enter  his  iffue  the  fame  term  it  is  joined. 
Praxis  U.  B*  24.     ^ote  on  Reg,  Mich,  4  Anne, 

But  if  the  aiftion  is  in  London  or  Middiefex^  the  plaintiff 
muft  enter  his  ijfue^  and  bring  the  record  into  the  office 
within /wr  days  after  notice  of  the  rule  for  that  purpofe. 
And  if  in  the  country,  before  the  continuance  day  of  that 
term  or  judgment  of  nonprofs  may  be  finned.     Jhid. 

A  nonprofs  figned  for  want  of  plaintiff's  entering  the  ifTue; 
was  fet  afide  as  irregularly  ftgned  one  day  before  the  time 
limited  for  entering  the  iffue  by  the  rule  expired.  The  rule 
runs,  *'  Unkfs  plaintiff  within  four  days  next  after  notice 
"  (hall  caufe  the  iffue  to  be  entered,"  which  excludes  the 
day  of  notice.  The  rule  was  ferved  on  Friday^  and  the  iffue 
roll  brought  in  on  Tuefday  following,  on  which  day  the  non» 
profs  was  figned.     Barnes  318. 

rlaintiff 's  attorney  had  delivered  the  iffue^  but  not  going 
on  to  trial,  defendant's  attorney  gave  him  a  rule  to  enter 
the  iffue,  and  on  affidavit  made  by  plaintiff's  attorney  that 
the  papers  were  miflaid,  the  court  ordered  the  defendant's 
attorney  to  give  him  a  copy  of  the  iffue,  in  order  to  enable 
him  the  better  to  comply  with  the  rule.  IVtar  v.  Smith. 
Stra,  414. 

The  iffue  mufl  be  delivered  to  the  attorney  or  agent  in 
town. 

If  the  attorney  is  not  to  be  found,  it  may  be  left  in  the 
office,  and  muft  be  paid  for  at  defendant's  peril,  i  Barnes 
166.  2  vol,  rules  and  orders,  K.  B.  and  C.  B.  93. 

An  agreement  to  deliver  the  iffue  in  the  country  is  void. 
1  Barnes  280. 

In  trials  at  bW,  copies  of  the  iffue  are  to  be  delivered  to 
the  judges/jtfr  days  before  the  time  appointed  for  trial.   ^ 
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Of  Notice  of  Trial. 

IF  the  venue  is  in  London  or  Middkfex^  and  the  defendant 
lives  within  forty  miles  of  London^  there  muft  be  eight 
days  notice  of  trial  *,  exclufive  of  the  day  it  is  given — ^and 
if  he  hves  above  forty  miles  from  London^  there  muft  htfsur* 
teen  days  notice  exclufive.     Mich,  1654. 

By  ftat.  14  Geo,  2.  c  17.  /  4.  where  defendant  refidcs 
zhove  forty  miles  from  town,  no  caufe  fhall  be  tried  cither 
at  the  affixes  or  fittings  in  London  or  Weftrmnjhr^  unlc6 
notice  of  trial  has  been  given  ten  days  at  Icaft  before  trial. 

This  ftatute  fays,  that  where  defendant  reftdes  above  fortf 
miles  from  town,  there  fliall  at  Uaji  he  ten  days  notice  of  trial: 
And  as  there  are  not  negative  words,  it  was  held,  that  not* 
withftanding  this  act,  in  fuch  czk^  fourteen  days  notice  is 
ft  ill  neceffary.     Barnes  205. 

Fourteen  days  notice  of  trial  muft  be  given,  where  de- 
fendant refides  above  forty  miles  from  London^  though  he 
was  arretted  in,  and  the  venue  is  laid  in  town.  %  Blackf 
Rep.  1205.  * 

But  in  B,  R,  notice  of  trial  was  given  the  2ad  of  Febrmrf^ 
which  had  only  twenty-eight  days,  and  the  comtniffion  doj 
was  the  461  of  March  [which  was  ten  days^  incluGve  both  of 
the  day  of  notice,  and  the  commi&on  day]  and  it  was  held 
good.     Per  ma/fer  Benton  in  1 77 1. 

On  notices  of  trial,  the  diftance  from  London  is  taken  by 
computed  miles,  and  not  by  admcafurement.     Stra,  1216. 

Sunday  is  a  day  within  notice  of  trial,  unlefs  it  is  the  day 
on  which  the  notice  was  given. 

Eight  days  notice  of  trial  was  held  to  be  bad,  and  the 
vcrdi'fl  obtained  by  plaintiff  without  defence  was  fet  afide, 
the  place  of  defendant's  abode  being  in  Ireland,   Barnes  2()r 

At  the  back  of  the  iflue  was  written,  *'  Take  notice  of 
**  trial  at  the  next  affixes  j"  and  though  there  was  no  date 


•  The  form  of  notice  of  trial. 

C  J.  B.  plaintiiF, 

In —  between  <  and 

i  C.  />.  defendant. 
Take  notice,  that  this  caof'»  will  be  tried  at  the  fittings  after  ths 
prefent  Hilary  term,  to  ht  boJden  at  Weftminfter-hally  in  and  fir  the 
county  of  Middle/ex,     \\i  at  the  aliizeSy  fpccify  when  and  where 
to  be  hold  en.] 

Your's,  fcfr. 
To,  l£c»  defendant's  attorney, 

or 
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or  county,  or  attorney's  name  mentioned,  yet  being  in- 
dorfed  on  the  back  or  the  liTue,  the  court  held  it  good  t 
but  that  it  would  not  be  fo  on  a  feparate  papers  He7ibury  v^ 
Rofc.     Stra,  1237. 

If  plaintiff  concludes  to  the  country^  on  the  defendant's 
plea,  he  may  give  notice  of  trial  on  the  back  of  the  book  j 
and  if  the  fpecia/  pUa  be  afterwards  waived,  2J\A  ge?teral  iffug 
given,  the  notice  which  was  given  on  ihefpeeiai  iffue,  mall 
ferve  for  the  trial  of  the  general  iffie. 

Noticfe  of  trial  upon  the  iflue  mall  ferve  for  notice  of  exe- 
cuting a  writ  of  enquiry^  if  the  book  is  returned  with  a  de^ 
murrer.  HiL  8  Geo.  i.  B.  R.  and  HiU  6  Geo.  i.  C.  A 
but  then  the  plaintiff  ought  to  give  notice  of  executing  the 
enauiry. 

If  a^caufe  has  httnfour  terms  after  iffiie  joined,  and  in  all 
Cafes  where  there  have  been  no  proceedings  for  f6ur  iermt^ 
exclufive  of  the  term  in  which  the  laft  proceedings  were  had, 
a  ternCs  notice  muft  be  given  before  the  effoign  day  of  the 
fifth,  or  other  fubfequent  term.  Mich.  1 654.-*- and  £^^ 
13  Geo.  2.   a  B. 

A  judge's  fummons,  if  no  order  is  made,  is  no  proceed- 
ing within  the  )neaning  of  this  rule  :  but  in  B.  R,  a  notice 
of  trial  is  held  to  be  a  proceeding,  though  countermanded 
— but  in  C.  B.  it  is  faid,  that  a  counterma^id  of  notice  of 
trial,  is  no  proceeding. 

Proceedings  had  ftayed  for  twelve  months,  and  plaintiiF 
afterwards,  on  the  firjl  day  of  Hilary^  gave  notice  of  trial 
for  the  aflizes.  Plaintiff  had  a  verdid,  which  defendant 
moved  to  fet  afide  for  want  of  a  term's  notice,  and  obtained 
a  rule  nift^  which  was  afterwards  made  abfolute,  becaufe  the 
notice  was  not  given  before  the  effoign  day*     Barnes  291. 

It  was  faid  by  B,  R.  in  Harvey  v.  Potter^  i  Stra.  211. 
That  upon  an  old  iflue,  if  notice  of  trial  be  given  befoi'e 
the  firft  day  in  full  term,  it  is  fufKcient,  and  need  not  be 
given  before  the  effoign  day.  But  in  Bogg  v.  Rofe^  2  Stra, 
1164.  it  was  fettled  (on  confideration)  that  where  a  term's 
notice  of  trial  is  required  on  an  old  iiTue,  the  notice  muft 
be  given  before  the  effoign  day^  and  that  is  a  full  term* 

The  court  on  motion  for  a  new  triSil  held,  that  the  giving 
notice  of  trial  at  the  end  of  half  a  year  after  iflTue  joined, 
would  prevent  the  neceifity  of  giving  a  term's  notice,  till  a 
year  after  the  laft  notice,  which  was  given  and  counter- 
manded.    Stra.  531. 

Y  3  A  term's 
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.  A  term's  notice  of  trial,  or  to  revive  proceecine*,  i5  not 
...w.lary  ae?ir«ll  a  dcjen-^ant,  who  Yuls  itaved  tncm  bv  ob- 
14111 1  ng  ar.  /rr7T/?:-;%  aiier  the  izwe  is  diUolvccL  Bcjivertb 
V.  PLIips,  C.  B.     Tr.  II  GV5.  3.    iBlackf,  Rfp.  784. 

Ufual  notH-c  is  Ajrrcient,  where  ^r^y  has  been  for  a  year 
after  i line  joined,  b\  an  injunction  out  of  Chancery,  at  the 
fuit  of  defendant.    Kuitd.      i  8i.i,  92. 

Notice  of  trial  is  necciTary,  though  the  trial  is  put  oflF  by 
rule  of  court  to  a  Cf  rt:iin  day.     2  biactj.  Rep.  798. 

A  continuance  of  a  void  notice  of  trial,  given  widiin  die 
regular  time,  may  operate  a&  a  new  notice.  2  Biackf.  Rep, 
J2q8. 

If  defendant  in  any  action  in  Londcn  or  MiddUfeXj  enters 
a  wr  recipiatur  to  prevent  plaintiff  from  trying  his  catde  at 
that  fitting,  plaintiff  may  proceed  to  trial  at  the  next  fining, 
on  notice  given  during  the  firft  fitting.  Mich,  ^Anne^  B,  R, 
So  if  notice  of  trial  be  given  for  a  day  certain  in  Lsndtn 
or  MiddUfexy  and  plaintiff  is  not  ready  to  proceed,  the  caufe 
may  be  tried  the  next  fitting  on  like  notice. 

And  in  either  cafe  if  the  caufe  be  not  tried  at  fuch  next 
fitting,  notice  is  to  be  given  as  at  firfl,  nnlcfs  it  be  made  a 
remanetj  and  then  no  new  notice  is  neceflary.  Fide  i  Barnes 
206. 

Notice  of  trial  muft  be  given  to  Ac  agent  or  attorney  in 
town.  2  Barnes  239.  but  where  on  an  old  ifTue  it  was  giTeo 
to  the  attorney  in  the  coijntry,'it  was  held  good.  Ibid, 
^hort  notice  of  trial  i?  tivo  days,  Pracl.  Reg,  390- 
The  plaintiff  cannot  continue  his  notice  of 'trial  a  fecond 
time,  /*.  e,  he  can  give  fhort  notice  of  trial  but  once  :  but 
if  the  full  time  be  given  by  the  notice  of  continuance,  the 
word  continue  will  not  vitiate  the  notice.     Barnes  292. 

FlaintifF  gave  notice  of  trial  fur  the  firft  fitting  within 
term,  then  gave  notice  that  he  countermanded  the  notice  of 
trial  for  the  firft  fittina;,  and  continued  it  for  the  fecqpd: 
the  defendant  made  no  defence  at  the  trial,  and  plaintiff 
had  a  verdict.  But  on  motion  the  court  faid,  that  the  plain- 
tiff could  not  countermand  and  continue  at  the  Cimc  time 
m  one  notice,  and  fet  the  verdk^  afide.  2  Barnes  220* 
Pra£i.  Reg,  C.  P.  394. 
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Of  Trial  by  Provisos* 

T  F  defendant  proceeds  to  trial  by  provifoe^  he  muft  give  likd 
^  notice  in  all  cafes,  as  plaintiff  would  have  bc^n  obliged  to 
give-     E^i/i.  1651.  B,  ij. 

But  in  London  or  ATuUll.fcxy  if  no  notice  Has  been  given 
for  trial,  the  defendant  is  not  to  take  it  \>y  provlfne  to  try  it 
in  the  lame  termj  but  afterwards  he  may  take  it  by  provijhej  ' 
giving   the  like   notice    as  plaintiff  ought*     uWuh.    1654. 
Praci,  Reg.  389. 

^  No  trial  by  provifoe  can  be  bad  in  London  or  Middlefex^ 
till  default  made  by  plaintiff,  after  tlie  iffue,  is  entered  on 
record;  nor  in  country  caufes,  till  the  plaintif}'  has  made 
default,  in  trying  his  caufe  the  next  afHzes  after  the  jrue  is- 
entercd  on  record  :  and  in  neither  cafe  till  a  rule  for  trial  by 
provifoe  be  entered.  '  Prax,  U.  B.  24. 

Defendant,  fhall  not  try  by  provifoe  t\\\  there  has  been  a 
laches  in  plaintiff,  except  in  cafes  where  defendant  is  as 
plaintiff,  as  in  repleviny  prohibition,  quare  impedit^  &c. 

Defendant  may  try  by  provifoe  before  a  whole  term  has  in- 
tervened i     PracU  Keg.  397,  ^ 

There  muft  be  a  rule  lor  trial  by  provifoe,  Dodfon  v.  Taylor*. 
2  Stra.  1055.  and  a  noufuit  was  fet  afide  for  want  of  fuch 
rule. 

If  defendant  does  not  proceed  to  trial  hy  provifoe,  according 
to  his  notice,  or  countermand  in  time,  plaintiff  (hall  have 
his  cofts  to  be  taxed. 

Defendant  gave  notice  of  trial  by  provifoe,  and  the  plaintiff 
alfo  gave  notice  of  trial ;  neither  went  on  to  trial,  or  coun- 
ternianded ;  and  both  got  rules  for  cofts  for  not  going  on  to 
trial.  The  prothonotary  doubting  whether  both  were  entitled 
to  cofts,  the  court  held  that  as  both  fides  gave  notice  of  trials 
and  neither  proceeded  to  trial,  each  fide  was  entitled  t'o  cofts* 
Reading  v.  Grafton.     Afich.  13  Geo*  I.     Pra^'i.  Reg*  405. 

On  error,  //;  faSl,  the  defendant  may  carry  the  caufe  to 
trial  without  provifoe. 

Trial  by  provifoe  has  now  almoft  fallen  into  difufe,  fince 
the^<7/.  14  Geo*  2.  €.  17.  ha&  provided,  that  if  after iiliae 
joined,  the  caufe  is  not  carried  dowi\  to  be  tried  according 
to  the  courfe  of  the  court,,  the  plaintiff  ftlall  be  eftcemed  to 
be  nonfuiud,  and  judgment  (hall  be  given  for  defendant  as  in 
cafe  of  a  nonfuit. 
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Of  •countermanding  Trial. 

COUNTERMAND*  of  trial  at  the  affizcs,  muft  be  iit 
writing  at  Icaft  fix  days  before  the  intended  trial,  and 
before  commifiion  day.     14  "G^^.  2.  c,  17. 

So  if  the  caufe  is  to  be  tried  at  the  Jitttings  in  London  or 
Wcjlmirjlcr^  if  defendant  refides  above  forty  miU$, — But  if 
the  caufe  is  to  be  tried  at  the  fittings^  and  defendant  refides 
within  forty  miles  of  London,  then  tivo  days  notice  of  coun- 
termand, before  it  is  to  be  tried,  is  fufficient. 

A  Sunday  is  a  day  within  fuch  notice  j  and  where  the  corn- 
mi  flion  day  was  Monday ^  and  countermand  given  on  Saturday, 
it  was  held  well.     Barnes^  305. 

A  countermand  of  notice  of  trial  may  be  given  in  the  coun- 
try, and  notice  may  be  countermanded,  though  the  caufe  is 
made  a  remariet.     Pra3f.  Reg.  3^3. 

The  caufe  was  tried  upon  a  day  to  which  it  was  continued 
by  a  fecond  countermand,  and  defendant  making  no  defence, 
the  verditl  was  fet  afide,  it  being  only  in  the  plaintiff's  power 
to  continue  his  notice  once  in  a  term.     Stra,  1 1 19. 

Proper  notice  of  trial  was  given,  and  countermanded ;  a 
fecond  notice  of  trial  was  given,  but  therein  the  name  of  the 
caufe  was  omitted.  The  fecond  notice  was  afterwards  con- 
tinued, and  the  name  of  the  caufe  inferted  in  the  continuance, 
and  thereupon  the  caufe  was  tried.  ITie  court  were  of  opi- 
nion, that  the  fecond  notice  being  bad,  could  not  be  helped 
by  the  continuance,    and  fet  alide  the  verdidl.     Barnes^ 

^97- 

Aftion  was  in  Cornwall:  notice  of  trial  was  given  in  town, 

and  countermanded  in  the  country  three  days  before  com- 

mifTion  day.     Queftion  was.  Whether  this  was  a  good  com- 

termand^  to  prevent  cofls  for  not  proceeding  to  trial,  defendant 

having  fent  a  witncfs  from  London,  who  had  got  as  &r  as 

Exeter y   before  he  heard  of  the  countermand.      Per  Cur. 

Notice  of  trial  cannot  be  given  in  the  country,  but  may  be 

well  countermanded  there ;  and  though  by  that  praAicc  dc- 


•  The  form  of  notice  of  coantermand : 

r  A.  B.  plaintiff; 
Jn  the  —««..—«  <  againfl 

(  C.  D.  defendEnt. 
Take  notice  that  I  do  hereby  countermand  the  notice  of  trial 
given  you  in  this  caufe.     Dated,  &c.         Your*s, 

.  J.  M.  plaintiff'a  attorney. 

To  Mr.  O.  P.  defendant's  attorney. 

fendant 
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fcndant  is  put  to  an  inconvenience  in  this  cafe,  yet  thp  incon- 
veniences which  muft  neceffarily  accrue  from. the  contrary 
praSice,  would  bpinuch  greater.  The  countermand  would 
have  been  good,  if  given  but  twa  days  before  commiffion  day, 
Barnes^  298.  ^ 

In  cafe  plaintiff  give  notice  of  trial,  and  don't  go  to  trial 
accordingly,  the  defendant,  upon  motion,  fliall  have  his 
cofts  of  attendance  to  be  taxed,  unlefs  the  plaintiff  counter- 
mand his  notice  in  convenient  time,  xrr  (faew  caufe  to  be  al- 
lowed by  the  court  in  excufe  of  fuch  cofts.     Aiich.  1654. 

If  plaintiff  gives  notice,  but  docs  not  proceed  to  trial, 
whereby  cofts  are  taxed  for  defendant,  and  afterwards  gives 
firefti  notice,  [perhaps  with  defign  to  put  the  defendant  ta 
further  cofts]  yet  the  court  will  not  ftay  the  trial  till  the  firft 
cofts  are  paid,  [except  in'ejeament]  becaufe  the  defendant 
has  remedy  for  them :  and  if  the  plaintiff  ihould  not  try  the 
caufe  purfuant  to  his  fecond  notice,  the  defendant  will  again 
have  cofts,  and  the  like  remedy  to  obtain  them,  i  Sid.  27^* 
jfnd.  ij.     Salt.  255-     Ld.  Raym.  697- 

Defendant  moved  the  court  for  an  attacbnunt  againft  his 
attorney,  for  not  acquainting  him  that  he  had  received  notice 
of  trial,  whereby  plaintiff  obtained  a  verdift  without  defence. 
It  appeared,  on  {hewing  caufe,  that  the  omiflion  was  owing 
to  the  negle£t  of  B.  the  attorney's  agent.  But  the  court  held 
that  to  be  no  defence  for  the  attorney,  as  he  is  anfwerable  to 
his  client,  and  his  agent  to  him.  The  party  in  this  cafe  ought 
not  to  be  put  to  his  a£tion,  but  the  matter  fliould  be  deter- 
mined in  a  fummary  way.  Let  an  attachment  go.  CoUins 
Tm  Griffin.    Barnes^  yj* 
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/^N  an  application  tp.put  off  a  trial  for  want  of  wit* 
V^  ncfkSf  there  muft  be  notice  given  of  the  intended 
motion,  and  an  affidavit  made  of  the  abfent  witnefs  being 
a  material  one,  in  which  the  party  muijb  fwear  that  he  is 
advifed  and  believes  the  perfon  to  be  a  material  witnefs; 
and  tbat  he  cannot  &fely  proceed  to  trial  without  his  cvi- 
dence,  apd  that  he  has  hopes  and  expedation  of  procuring 
the  preience  of  the  witne^  at  ibme  future  reaJonabU  timcj 
£ipecifying  it.].    Burr*  Rep.  d^tt.  1514. 

The  affidavit  regularly  muft  be  made  by  the  defendant 
Kimfelf,  2or  no  one  elfe  cap  juftly  fwear  th4t  the  abfent  per- 
Ion  is  a  fnaterial  witnefs.     Fort.  Rep.  396 •     Barnes^  437. 

But  there  nifiy  be  cafes  where  a  third  perfon  can  fwear 
another  to  be  a  material  witnefs,  when  the  defendant  can- 
not; as  where  a  ia£tor  fells  goods  for  his  principal,  and 
fen4s  them  by  a  porter ;  here  the  iafior  knpws  the  porter  to 
be  a  material  witnefs,  but  the  principal  4oes  not.  Fide 
Barnes^  448.  . 

This  application  Xo  the  court  muft  be  made  tujo  days  at 
leaft  before  the  day  of  trial.  Ba^nesj  442.  and  an  affidaz.'t 
fdfo  of  the  fervice  oi  (\ich  notice  on  the  oppoflte  party  muft 
be  tlien  pcqduced  and  read,  or  the  court  will  not  grant  a  rul^ 
to  Jbeiv  cfuji. 

Motion  to  put  off  trial  which  was  to  be  the  then  next 
day,   Jklption  too  late.'    Barms j  438* 

The  affidavit  to  put  off  trial  on  account  of  the  abfence 
jof  a  material  witncls,  is  to  the  fdlowing  e^e^i : 

In  the  King*s  Bench. J.  S.  againft  C.  D. 

C.  D.  ofy  (^c.  die  defendant  in  the  above  caufe  maketh  oath, 
that  A  M.  formerly  afervant  to  this  deponent  [as  the  cafe 
may  happen  to  be]  is  a  material  witnefs  for  him  in  this 
taufe,  as  he  is  advifed  and  verily  believes,  andTthathe  can- 
not fafely  prtxreed  to  trial  therein  without  his  teftimony : 
And  this  deponent  further  faith,  that  the  faid  /.  M.  now  is, 
)indfor  about  laft  paft,  hath  been  in  the  county 

of  Z.  as  this  deponent  hath  been  informed,  which  in- 
fbrmati6n  he  Verily  believes  to  be  true ;  but  in  what  prt 
of  £.  he  this  deponent  does  not  know,  nor  can  at  prefent 
difcover,  altho'  he  hath  done  his  utmoft  endeavours  to  find 
out  where  he  is,  in  order  to  ferve  him  with  a  Juhpetna  to 
teftify  for  deponent  in  this  traufe  ;  but  this  deponent  faith, 
that  he  hopes  and  expe£b  to  be  able  to  procure  his  prefence 
by  the  firft  day  of  next  Michaelmas  term,  becaufe  he  hath 

been 
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been  informed  i>y  Z.  M.  [brother  to  the  fiiid  /.  M.]  that: 

the  faid  /•  M.  will  be  in  London  in  the  month  of  OSioher 

next  atfartheft;  which  laft  information  dej^onentalfo  verily 

believes  to  be  true. 
5worn,  l^c.  C.  D^ 

An  affidavit  in  common  form  may  be  fufBcient  to  put  off 
trial,  where  no  caufe  of  fufpicion  appears;  but  where  there 
is  caufe  of  fufpicion,  it  may  in  fome  cafes  be  neceflary  to 
fati^fy  the  court,  that  the  perfons  abfent  are  really-material 
witneiTes ;  that  there  has  been  no  laches  or  neglea  to  pro* 
cure  their  teilimony ;  and  that  there  is  areafonableexpedla*- 
tion  of  their  future  attendance.  Burr,  ^pt,  1514.  Barna^ 
448. 

And  if  ^he  witnefs  is  abroad,  out  of  the  jurifdifldon  of  the 
court,  as  in  Francey  the  affidavit  ihould  fay  that  he  is  willing 
to  come.  Sir  Rich.  Worfley^  Bart.  v.  BlijfetU  HiL  %% 
Geo.  3.  B.  R. 

^o  in  C.  B.  motion  for  putting  oS  a  trial,  for  that  a  mji- 
terial  witnefs  'is  out  of  the  way,  and  cannot  be  had  at  the 
trial,  muft  be  made  at  leaft  two  days  before  the  day  for 
which  the  notice  of  trial  was  given.  Rep.  and  Caf.  of 
Pra^.  C.  P.  98.  105.  150.  PraH.  Reg.  C.  P.  399.  400. 
Barnes f2}99  320*  329. 

But  if  it  appears,  that  this  witnefs  who  is  fworn  to  be  a 
material  witnefs,  went  out  of  town,  or  abroad,  or  beyond 
fea,  after  the  notice  of  trial  was  given,  the  court  will  tx>t 
put  off  the  trial  for  it;  as  the  defendant  might,  haveyi^ 
pcena'd  him  in  time.     Bames^uS. 

Affidavit  was  made  by  the  defendant's  wife,  that  the  de<- 
fendant  was  gone  to  fea ;  and  J.  B.  a  material  witnefs  as 
ihe  believed  with  him. — Affidavit  not  fufficient.  BamesjjLyj. 

If  a  trial  is  put  off,  the  practice  is  only  to  put  it  off  tul 
next  term,  and  not  for  a  longer  period,     aarnes^  440. 

On  motion  to  put  off  a  trial,  the  court  fuffered  affidavits 
to  be  read  taken  before  a  vice-conful  abroad.  Such  affida- 
vits are  coaftantly  received  and  read  at  the  counfel-board. 
It  is  not  reafonaUe  to  expert  that  fuch  fort  of  affidavits 
ihould  be  taken  before  commiffioners.    Barnes^  466. 

An  affidavit  to  put  off  trial  for  abfence  of  a  witneis  mull 
by  when  be  will  i^tiurn. 
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T>  Y  the  4  £^  5  y^iT?/',  c.  i6.  /  8.  It  is  enstSted^  « that 
-^  in  2r.y  aciions  brought  in  her  jVIajeft)''s  courts  of  record 
at  If^.jlnirjhry  where  it  (hall  appear  to  the  court,  that  it 
will  le  prt  per  2nd  neceirary,  that  the  jurors  who  are  to  trv 
the  iiTucs  \n  any  fuch  actions,  (hculd  have  the  view  of  the 
mefTuagcs,  l2PC'=,  or  place  in  queftion,  in  order  to  their  btt- 
ter  underftauding  the  evidence  that  will  be  given  upon  the 
trials  of  fuch  ilFues  ;  in  every  fuch  cafe  the  refpedive  courts, 
in  which  fuch  actions  fhall  be  depending,  may  order  fpe- 
cial  writs  of  dijlrtngai  or  haltas  ccrfzra  to  iOue,  by  which 
the  flic  riff,  or  fuch  other  officer  to  whom  the  faid  writs  fliaH 
he  directed,  (hall  be  commanded  to  have  fix  out  of  the  iirft 
twelve  of  the  jurors  named  in  fuch  writs,  or  (bme  greater 
number  of  them,  at  the  pkce  in  queftion,  fome  convenient 
time  before  the  trial,  vho  then  and  there  (hall  have  the 
matter  in  que  (lion  (hewn  to  them  by  two  perfons  in  the  faid 
writs  narricd  to  be  appointed  by  the  court;  and  the  faid 
(herifr',  or  cthcrr  ofHcer  who  is  to  execute  the  (aid  writs, 
(Tijll,  by  a  fpecial  return  upon  the  fame,  certify  that  the 
view  hi;th  been  had  according  to  the  command  of  the  faid 
writs."         ' 

And  by  3  Geo,  2-  f*  1$-  f  14.  •*  Where  a  view  (hall  be 
allowed  in  any  caufc,  in  I'uch  cafe  Ar  of  the  jurors  named 
III  fuch  panel,  or  more^  who  (hall  be  mutually  confented  to 
by  the  parties,  or  their  agents,  on  both  fides  ;  or  if  they  can- 
not n;;rcr,  fliall  be  named  by  the  proper  officer  cS  the  r^- 
fpcclivc  courts  of  King's  Bcmhy  Common  PUaSy  Exchequer  ^t 
fp'ijlminjler^  or  the  Grand Sejfion  in  Wales^  and  the  Counties 
Poln'ifte^  for  the  caufes  in  their  refpefKve  courts,  or  if  need 
be,  by  a  judge  of  the  refpeclive  courts  where  the  caufe  is 
depcr/lin;^,  or  by  the  judge  or  judges  before  whom  the  caufe 
fhall  \.z  hrourrht  on  to  trial  refpe£tivcly,  fliall  hate  the  view, 
aru!  ihill  be  firft  fworn,  or  fuch. of  them  as  appear  upon  the 
jury  to  try  the  faid  caufe,  before  any  drawing  as  afore(aid  ; 
an'l  fo  miir.y  only  ihall  be  drawn  to  be  added  fo  theviewefs 
who  apf*;iir,  as  (hall,  after  all  defaulters  and  challenges  al- 
lowed, make  up  the  number  of  twelve  to  be  fworn  for  the 
tri»il  of  fuch  caufe." 

As  the  liaving  a  view  was  not  by  either  of  thefc  fbtutes 
maJc  a  matter  of  courfe,  though  fuch  a  praflfee  bad  prt'' 
vailed,  and  had  been  abufed  to  the  purpofes  of  delay,  tho 
court  thought  it  their  duty  to  take  care,  that  their  ordering 
a  view  (hould  not  obftru^Tl  juftice,  and  prevent  the  catiie 
from  being  tried ;  and  they  refolved  not  to  order  any  one 

more 
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more  without  an  enquiry  into  the  neceffity  of  it,  unlefs  the 
party  praying  it  would  come  into  fuch  terms  as  might  pre- 
vent an  unfair  ufe  being  made  of  it ;  and  therefore  the 
judges  clearly  held,  that  ^'  the  zSt  of  parliament  meant  a 
view  (hould  not  be  granted,  unlefs  the .  court  was  fatisfied 
that  it  was  proper  and  necejfary  \"  and  they  thought  it  better 
that  a  caufe  (hould  be  tried  upon  a  view  nad  by  any  Jix^  or 
by  fewer  than  fix,  or  even  without  any  view,  than  be  de- 
layed for  a  great  length  of  time.  Fide  Burr.  Rep*  4  part* 
253,  Wr. 

The  rule  which  was  made  in  a  caufe  then  depending^ 
after  what  the  judges  had  faid,  was  univerfally  approved  of, 
and  has  been  the  precedent  for  like  rules  for  a  view  fmce 
that  time. — ^It  was  a  rule  for  a  view  to  be  had  by  zfpecial 
jury^  and  vras  drawn  up  in  thefe  words : 

**  Piercey  Efq;  v.  Earl  of  Fauconberg^  and  others.*' 

**  By  content  of  coiinfel  on  both  fides,  it  is  ordered, 
that  there  iflue  a  writ  of  diftringas  juratores^  to  be  dire£le4 
to  the  (herifFof  the  county  of  Tofk ;  in  which  fliall  be  con- 
tained a  claufe,  commanding  the  faid  (herifF  to  have  fix  or 
more  of  the  firft  twelve  of  the  jurors  to  be  impanelled,  and 
returned  to  try  the  ifiue  between  the  parties,  at  the  place  in 
queftion,  before  the  time  of  the  trial  of  the  faid  ifitie,  to 
wit,  upon,  ^c.  And  that  B.  R,  upon  the  part  of  the  plain- 
tiff, and  /.  ff^.  on  the  part  of  the  defendant,  fhall  attend 
on  the  fame  day,  and  fhew  the  matters  in  queftion  to  the  faid 
fix  or  more  of  the  firft  twelve  of  the  faid  juror's  ;  and  that 
the  expenccs  of  taking  the  faid  view  fliall  be  equally  borne 
by  both  parties,  and  no  evidence  Ihall  be  given  on  either 
fide  at  the  time  of  taking  thereof.** 

"  And  by  the  like  confent  it  is  further  ordered,  that  in 
cafe  no  view  fhall  be  had,  or  if  a  view  (hould  be  had  by  any 
of  the  faid  jurors  [whether  they  (hould  happen  to  be  any  of 
the  twelve  jurors  who  (hall  be  firft  named  in  the  faid  writ 
or  not]  yet  the  faid  trial  (hall  proceed,  and  no  objedion 
(hall  be  made  on  either  fide  for  want  of  a  view,  or  that  a 
view  was  not  had  by  any  of  the  twelve  jurors  firft  named, 
or  for  that  it  was  not  had  by  any  particular  number  of  the 
jurors  named  in  the  faid  writ,  or  for  want  of  a  proper  re- 
turn to  the  faid  writ." 

The  foregoing  rule  was  made  abfolute  at  once,  being 
coniented  to  by  both  parties ;  but  afterwards  there  ufed  to 
bi^  an  affidavit  always  to  obtain  a  rule  for  a  vie'w,  whether 

the 
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flie  caufe  was  to  be  tried  by  2,fpecial  jury  or  a  eommonxxxxyy 
which  the  court  fometimes  made  abfolute  in  the  firu  in« 
ftance,  at  others  they  granted  rules  to  fhew  caufe.-^But 
How  a  motion  for  a  view  is  become  a  motion  of  courie^ 
H'ithout  an  affidavit. 

If  the  trial  is  to  be  by  zfpicialjuryy  the  rule  runs  thus : 
^  It  is  ordered,  that  there  ifTue  a  writ  of  dijlringas  jura-' 
UriSy  &c.  &c.  [if  in  C.  B-  the  writ  is  an  habeas  corpora  jura- 
ioruTii]  to  the  words  *'  taking  thereof,**  in  the  above  recited 
rule  ;  and  the  additional  daufe  is  in  thefe  terms  : — ^^  The 
^aintiiF  [or  the  defendant,  whoever  prays  the  view]  con- 
fenting  chat  in  cafe  no  view  iliall  be  had  ;  or  if  a  view  (hall 
be  bad  by  any  of  the  (aid  jurors,  whether  they  (hall  happen 
tobeimyof  the  twelve  jurors  who  ihall  be  firft  named  in 
the  iaid  writ,  or  not  \  yet  the  faid  trial  (hall  proceed  ;  and 
BO  objcflion  fhatl  be  made  on  either  fide,  on  account  thereof, 
or  fox  want  of  a  proper  return  to  the  iaid  writ^'* 

If  the  trial  is  to  be  by  a  common  jury^  the  rule  runs  tfausi 
fmce  the  3d  of  do*  2.  c.  25. 
^  It  is  ordered,  that  there  iiTue  a  writ  of  diftringas  jura* 
Uresy  to  be  directed  to  the  iherifF  of  the  county  of  Y.  in 
which  fhall  be  contained  a  claufe,  commanding  the.  fiud. 
iheriflr  to  have  fix,  or  fome  greater  number  of  the  jurors,  to 
be  impanelled  and  returned  to  try  the  iiTue  between  the 
inrties^  who  fhall  be  mutually  confented  to  by  the  faid 
parties,  or  their  agents,  at  the  place  in  queftion,  before  the 
time  of  the  trial  of  the  faid  ifliie,  to  wit,  upon,  l^c.  And 
dot  B.  R.  on  the  part  (rf*  the  plaintiiF,  and  /.  W.  on  die  part 
of  tiie  defendant,  fhall  attend  on  the  fame  day,  and  fhew 
tfie  matters  in  queftion  to  the  faid  fix,  or  fome  greater  num- 
ber of  the  iaid  jurors,  who  fhall  be  mutually  confented 
to  as  afore&id ;  and  that  the  expcnces  of  taking  the  faid 
Yicw  fhatl  be  equally  borne  by  both  parties  \  and  no  evii- 
dence  fhall  be  given  on  cither  flde^  at  the  time  of  taking 
thereof/' 

And  the  additional  claufe  added  to  this  rule  is  as  follows  : 
•*  The  plaint f  [or  the  defendant^  whoever  prays  the  vicv«^] 
confenting  that  in  cafe  ho  view  be  had,  or  if  a  view  fhall 
be  had  by  any  of  the  jurors,  whether  they  fhall  happen  to 
be  fix  or  any  particular  number  of  the  jurors  who  fhall 
be  fo  mutually  confented  to  as  aforefaid  ;  yet  the  faid  trial 
fija!!  proceed,  and  no  cb^o^ion  fhall  be  miule  on  either  iuie 
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on  account  thereof,  or  for  want  of  a  proper  return  to  the 
faid  writ." 

A  rule  for  a  vie^  is  in  the  following  form : 

Gape  and  ]  It  is  ordered,  that  there  iffuc  a  Writ  of  diftrtngat 
Smith.  Ijuratores  to  be  direfted  to  the  fheriff  of  the  county 
oi  EJfex^  and  containing  a  claufe  commandihg  the  faid 
flierifF  to  caufe  fix  or  more  of  the  jury  impanelled  and  re- 
turned to  try  the  iflue  between  them,  whom  the  faid  parties 
(hall  mutuallv  choofe  to  take  a  view  of  the  place  in  queftion, 
before  the  day  of  the  trial  of  the  faid  iffue,  to  wit,  on 
JVednefday  the  day  of  next,  and  by  confent 

of  both  parties  it  is  further  ordered,  that  /f .  t>.  yeoman, 
on  the  part  of  the  plaintiiF,  and  B.  X.  yeoman,  en  the 
'part  of  the  defendant,  fhall  attend  the  fame  day  and  fliew 
the  faid  place  to  fuch  of  the  jury  as  (hall  be  fo  chofe  to  view 
the  fame,  and  that  the  expences  of  the  faid  view  fliall  be 
equally  borne  by  both  parties,  and  no  evidence  on  either 
fide  fhall  be  giVcii  at  the  time  of  taking  the  faid  view. 

By  the  court. 

Upon  the  motion  of 
Mr.  Erjkine. 

D'lfirlngas  1  GEORGE  the  third,  by  the  grace  of  God^ 
i urate resy  J- of  Great  Britain,  France,  and  Ireland,  king,  de- 
tor  a  view.  J  fender  of  the  faith,  I^g.  to  the  (herifF  of  Suffex 
greeting:  We  command  you  that  you  diftrain the feveral 
perlbns  named  in  the  panel  annexed  to  this  writ,  the  jury 
Summoned  in  our  court  before  us,  between  A*  B*  plaintiff, 
and  C.  D.  defendant,  by  all  their  lands  and  chattels  in  yowt 
bailiwick,  fo  that  neither  they  nor  any  one  by  them  inter* 
meddle  therewith,  until  you  (hall  have  another  precept 
thereon  from  us  ;  and  that  you  anfwer  to  us  of  the  ifluesof 
tlie  fame,  fo  that  you  may  have  their  bodies  before  us  at 
Ji'^t'JlminJler  on  frednefday  after  the  morrow  of  All  Souls, 
or  before  our  juftices  aiTigned  to  take  the  aflizes  in  your 
county,  if  they  (hall  firft  come  on  Monday  the  fecond-of 
September  at  Horjham  in  your  county,  according  to  the 
form  of  the  ftatute  in  fuch  cafe  lately  made  and  provided, 
to  make  a  certain  jury  of  the  country  between  the  parties 
.  aforefaid,  of  a  plea  of  trefpafs,  and  to  hear  their  judgment 
thereupon  of  many  defaults  ♦,  And  in  the  mean  time,  ac- 
cording to  the  form  of  the  tlatute  in  fuch  cafe  lately  made 
and  provided,  we  command  you  that  you  have  fix  of  the 
firft  twelve  of  the  faid  jurors,  or  any  greater  number  of 

them 
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them  at  the  place  in  quellion  upon  the  twentieth  day  of 
jingujl  next  enfuing,  >ho  then  Ihall  have  view  of  the  faid 
place  in  the  prefcnce  of  7.  AL  on  the  behalf  of  the  plr  in- 
tiff,  and  /^.  /*-  on  the  behalf  of  the  defen^^ant,  aprcintci 
by  our  court  before  us  to  ihew  the  (aid  pii^ce  to  the  (iA 
jurorSy  and  that  in  what  manner  you  Ihall  execute  tHis  cur 
precept,  yoU  make  return  to  us  at  jyef:..'.Kjlir^  and  to  cur 
juilicc^  at  the  laid  aHIzes,  remitting  to  us  this  our  writ* 
Witncfs,  cfc. 

Another  form  differing  from  the  foregoing  at  the  *. 

Jnd  im  the  mean  timey  according  to  the  form  of  the  fiatute  in 
this  cafe  lately  made  and  provided,  we  further  command 
you,  that  you  caufe  fix  of  the  firft  twelve  of  the  faid  jurors 
impanelled  and  returned  to  try  the  ifliie  joined  between  the 
laid  parties,  or  as  many  more  of  them  as  you  (hall  think 
ilt  to  take  a  view  of  the  place  in  queftion,  on  the 
day  of,  l^c.  and  that  the  laid  jurors  meet  on  the  fame  day 
at  the  houfe  of  £•  F*  [as  is  the  rule  for  the  view]  in  your 
county,  and  proceed  from  thence  to  view  the  faid  place  in 
the  prefence  of  y.  i/.  on  the  part  of  the  plaintiff,  and 
y.  K.  on  the  part  of  the  defendant,  appointed  by  our  court 
b^rfore  us,  to  (hew  the  faid  place  to  fuch  of  the  faid  jurors 

'   as  (hall  come  to  view  the  fame,  and  that  you  make  appear 
to  us  at  Wejlminjler  on  the  faid  next  after 

in  what  manner  you  fhall  have  executed  this  our  precept, 
and  that  you  have  then  there  this  writ.     Witnefs,  (Sc. 

In  die  C^mmzn  Pleas,  the  method  is  the  lame,  except  that 
inftead  of  the  dyiringas  juratora  for  a  view,  their  procefs  is 
■  the  habeas  corpora  juratorum. — 

Rule  for  a  view  on  the  face  of  the  declaration  (which 
was  forob(lrudHng  a  water  courfe)  denied  ^  'tis  never  grant- 
ed without  an  affdavk  m  any  cafe,  except  an  adlion  of  waile» 
fiarnesy  467. 


Of 
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Of  examining  a  Witnefs  going  abroad,  upon 
.  1nte!rrogatories. 


I 


F  a  witnefs  be  going  beyond  fea,  fo  that  he  cannot  pof- 

fiWy  attend  the  trial,  he  may  by  rule  of  court  be  exa- 
mined before  one  of  the  judges  of  die  court  upon  interroga- 
tories i  but  notice  of  the  time  of  the  examination  muft  be 
given  to  the  attorney  on  the  bthet  fide,  who  thall  be  at 
liberty  alfo  to  crofs  examine  him;  and  the  depofitions  {6 
taken,  may  be  read  as  evidence  at  the  trial. 

l^he  interrogatories  for  the  examination  of  a  witnefe 
muft,  when  drawn  up,  be  figned  by  counfel,  and  the  de- 
pofitions when  taken  are  copied  by  the  judge's  clerk,  for 
each  party,  and  (hall  be  read  in  evidence  on  the  trial  of  the 
caufe. 

A  witnefs  cannot  be  examined  upon  interrogatories  before 
a  jiidge  without  confent.     Barnes^  4471 

If  a  witnefs  is  at  a  diftance,  a  rule  muft  be  obtained  to 
examine  him  before  commiifioners  ipecially  appointed,  and 
approved  of  by  the  oppofite  party.  Upon  which  a  writ  of 
dedimus  pot(/?atem  iflues,  which  is  annexed  to  the  interroga- 
tories^  and  the  commiifioners  certify  the  anfwers  under  dieir 
feals. 

The  form  of  interrogatoi'ics  for  the  examination  of  a  witnefs  t 
Interrogatories  for  7  Interrogatories  to  be  adminiftered  to 
the  plaintiff.-—^  i  £.  F.  a  witnefs  to  be  produced,  fworn 
and  examined  on  the  part  and  behalf  of  A,  B.  plaintiff, 
againft  C  D.  defendant,  before  Francis  BulUr^  Efq;  one 
of  his  Majeftv's  juftices  of  the  court  of  King's  Bench j  pur- 
fuant  to  a  rule  of  the  faid  court,  made  on  ■■  next 

after    «  ■  in  the  20th  year  of  the  reign  of  king  George 

the  third. 

Imprimis^  Do  you  know  the  parties,  plaintiff  and  defen- 
dant, in  the  title  of  thefe  interrogatories  named,  or  either 
of  them,  and  which  of  them^  and  how  long  have  you 
known  them,  either,  or  which  of  them  ?  declare* 

Secondly^  Do  you,  &c.  [and  fo  on '  putting  the  queftions 
neceifary  for  his  evidence*] 

Interrogatories  for  1 1nterrogatories  to  be  adminiftered,  &V* 
the  Stfendant.      J  [as  before*] 

Great  nicety  is*  required  in  drawing  interrogatories,  and 
particular  care  muft  be  taken  in  drawing  them,  that  the 
queftions  are  not  too  leading. 

Vot*  L  Z  Where 
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Interrogatories. 

Where  a  witnefs  will  be  abfent  eighteen  months,  the  court 
will  not  grant  a  rule  nlfi  to  put  off  trial,  without  defendant 
will  engage  to  mnke  a  fp£cial  cafe,  ftating  the  nature  of  the 
demand^  and  what  the  witnefs  could  prove.  Lord  v.  Cooke, 
I  Blackf.  Rtp.  436. 

If  a  witnefe  going  to  fea,  be  examined  by  interrogatories 
before  a  judge,  and  the  trial  comes  on  before  be  is  gone,  his 
depofition  (hall  not  be  read,  but  he  muft  appear :  for  the 
rule  in  fucb  cafe  is  made  on  a  fuppofal  of  his  ablience.  &alk. 
691. 


Of 


Of  Trial  by  a  Special  Jury* 

t>  Y  the  3  Geo.  2.  c.  25.  /  15.  "  Whereas  fome  doubt 
"^  *'  hatii  been  conceived  touching  the  power  of  his  Ma- 
"  jefty's  courts  of  law  at  IVeJiminJier^  to  appoint  juries  to  be 
**  It  ruck  before  the  clerk  of  the  crown^  via/hr  of  the  office^ 
*'  prothsnotariiSy  or  other  proper  officer  of  fuch  refpective 
*'  courts,  for  the  trial  of  iffues  depending  in  the  faid  courts^ 
**  without  the  confent  of  the  profecutor  or  parties  concerned 
**  in  the  profecution  or  fuit  then  depending,  unlcfsfuch  ilTues 
"  are  to  be  tried  at  the  bar  of  the  fame  courts.  *'  Be  it 
*'  declared  and  enadted  by  the  authority  aforefaid,  that  it 
*'  fhall  and  may  be  lawful  to  and  for  his  Majefty's  courts  of 
**  King^s  Bench,  Common  Pleas,  and  Exchequer  at  Wejlmin^ 
**  fler  refpeciively,  upon  motion  made  on  behalf  of  his  Majef- 
^  ty,  his  heirs  or  fucceflbrs,  or  on  the  motion  of  any  profe- 
**  cutor  or  defendant  in  any  indicStment  or  information  for  any 
**  mifdemeanbr  or  information  in  the  nature  of  a  quo  warranto 
^*  depending,  or  to  be  brought  or  profecuted  in  the  faid 
**  court  of  King^s  Bench,  or  in  any  information  depending 
**  or  to  be  brought  or  profecuted  in  the  faid  court  of  Ex- 
*'  chequer,  or  on  the  motion  of  any  plaintiff  or  plaintiffs,  de^ 
*'  fendant  or  defendants,  in  any  ailion,  caufe,  or  fuit  whatfo^ 
**  ever,  depending,  or  to  be  brought  and  carried  on  in  the  faid 
*'*  courts  of  King's  Bench,  Common  Pleas,  and  Exchequer, 
**  or  in- any  of  them\  dnd  the  faid  courts  are  hereby  refpec- 
*'  tiveiy  authorifed  and  required^  upon  motion  as  aforefaid  in 
**  any  of  the  cafes  before- mentioned,  to  order  and  appoint  a 
*^  jury  to  be  ftrlick  before  the  proper  officer  of  each  refpeftive  ' 
"  court  for  the  trial  of  any  iflue  joined  in  any  of  the  faid 
^  cafes,  and  triable  by  a  jury  of  twelve  men,  in  fuch  manner 
**  as  fpecial  juries  havfi  been  and  are  ufually  ftruck  in  fuch 
*'  courts  refpeftively,  upon  trials  at  bar  had  in  the  faid  courts  j 
•*  which  faid  jury,  fo  ftruck  as  aforefaid,  fhall  be  the  jury 
"  returned  for  the  trial  of  the  faid  iflue." 

By  the  24  Geo.  2.  f.  18.  "  The  perf6n  or  party  who 
**  fhall  apply  for  a  fpecial  jury  fhall  not  onljr  bear  and  pay 
**  the  fees  for  ftrikmg  fuch  jury,  but  fhall  alio  pay  and  dil- 
**  charge  all  the  expences  occasioned  by  the  trial  of  the  caufe 
*'  by  fuch  fpecial  jury,  and  fhall  not  have  any  other  or 
*^  further  allowance  for  the  fame  upon  taxation  of  cofls^ 
**  than  fuch  perfon  or  [iarty  would  be  intitled  unto  in  cafe  the 
**  caufe  had  been  tried  by  a  common  jury;  unlefs  the  judgc^ 
**  before  whom  the  caufe  is  tried,  fhall  immediately  after  tho 
^  trial  certify  in  open  court  under  his  hand,  upon  the  back 

Z  a  ••  •/ 
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^  of  the  record,  that  the  fame  was  a  caufe  proper  to  be  \x\zi 
•*  by  afpecial  jury." 

And  by  the  fame  ftatute,  *•  No  pcrfon  that  (hall  fcrvc 
**  upon  a  fpecial  jury,  or  be  returned,  (hall  be  allowed  or 
•*  take  for  fuch  ferving  on  any  fuch  jury,  more  than  the 
«  judge  who  tries  the  caufe  (hall  think  reafonable,  not  cx- 
•'  ceeding  i  /.  i  j.  excepting  caufes  where  a  view  hath  been 
**  diredted."  .         _ 

The  method  of  ftriking  a  fpecial  Jury  is  as  follows  : 

T)x^  Jheriff  or  under-Jher iff' zttcnds  the  majler  of  B.  R. 
or  prothonotary  of  C.  B.  with  the  book  or  lift  of  freeholders 
or  perfons  qualified  to  ferve  on  juries :  And  the  majier  or 
prothonotary^  in  the  prefence  of  the  attornies  of  both  parties, 
names  thereout  forty-eight,  of  which  twelve  are  ftruck 
6ut  on  each  fide,  and  the  remaining  twenty-four  are  to 
be  returned  by  the  flierifF  to  try  the  iflbe ;  and  if  cither 
of  the  parties  fhall  negleft  to  attend  the  majler  or  pro- 
thomtary  ftriking  a  fpecial  jury,  the  majler  or  prothonotary, 
on  behalf  of  the  ?ibfent  party,  fhall  ftrike  out  twelve  nameu 
Trin.  8  /F.  3.  2  LiL  PraSf.  Reg.  122,  123-  l  Salk. 
405,  ^c.      ^ 

On  a  motion  for  a  fpecial  jury,  no  notice  of  the  motion 
or  affidavit  of  the  facts  is  neceffary. 

Motion  in  C.  B.  for  a  fpecial  jury  as  of,cour(e;  but  be- 
fore the  rule  was  drawn  up,  the  fccondary,  doubting,  prayed 
the  dircftion  of  the  court.  And  it  appearing  that  common 
jury  procefs  had  been  awarded,  iffued  and  returned,  and 
that  the  caufe  ftood  as  a  remanet  in  the  ch.  juftice's  paper, 
the  court  refufed  to  grant  a  fpecial  jury:  Though  in  coun- 
try caufes  between  affizes  and  siffizes,  the  practice  is  other*^ 
wife.     Barnes,  461. 

So  after  a  venire  facias  and  return  filed,  thfe  cotirt  held 
the  motion  for  a  fpecial  jury  too  late.  Clarke  v^  Sheppard^ 
Barnes,  488- 

After  a  common  jury  returned  in  Middlcfex,  and  the  caufe 
made  a  remanet  by  confent,  at  the  fitting  after  laft  term, 
defendant  moved  for  a  fpecial  jury,  offering  to  take  notice 
of  trial,  for  the  fecond  fitting  in  this  term,  and  obtained  a 
rule  to  fliew  caufe,  which  was  difchargcd.  Per  cur.  This 
has  been  done  "between  ajpzes  and  afftzts,  but  wc  cannot 
delay  plaintiff  in  this  cafe  withoirt  confent.  Death  or  other 
accidents  may  happen. '   Barnes,  449. 
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npHE  nijiprius  roll  or  record  contains  a  full  ftate  of  all  the 
•*■  pleadings  verbatim,  awards  of  writs,  and  other  things 
in  the  courfe  of  caufe,  engrofled  on  a  (heet  of  parchment 
with  a  double  half-crown  fiamp.  It  is  now  made  up  by  the 
attorney,  though  formerly  by  the  clerks  in  court. 

For  the  better  underftanding  of  jury  procefs,  Ac  venire, 
dijiringas  and  habeas  corpora  juratorum,  I  muft  refer  the  reader 
to  Lord  Chief  Baron  Gilbert's  Hijlory  of  the  Common  Picas, 
where  the  fubjed  is  fully  difcufled. 

The  nijiprius  record  is  made  up  in  the  following  manner : 


In  B*  %. 
[When  by  bill,] 


Pleas  before  our  lord  th^ 
King  at  Wejlminjler  of  — — 
[the  term  in  which  iflue  is 
joined]  in  the  22d  year  of  the 
reign  of  our  fovereign  lord 
George  the  third,  by  the  grace 
of  God,  fcff,  and  in  the  year 
of  our  Lord  1782* 

Roll  —  Stormont  and  IVay. 

Surry,  to  wit.  Be  it  re- 
membered, tff.  .[copy  the 
memorandum  and  the  whole 
iflue  from  the  plea-roll  ver- 
batim, to  the  dnd  of  the 
award  of  the  venire,  and 
day  given  — and  then  enter 
znothtr  placita  in  this  man- 
ner.] 

Pleas  before  our  lord  the 
King  at  Wejlminjler  of  the 
term  of  the  Holy  Trinity,  in 
the  22d  year  of  the  reign  of 
our  fovereign  lord  George  the 
third  by  the  grace,  i^c.  and 
in  the  year  of  our  Lord  1752. 

Surry,  to  wit.  The  jury 
between  A,  B,  plaintiff,  and 
^    Z 


In  C/2B.    • 
[When    againft     indifFercnt 

perfons  not  privileged.] 

Prothonotaries  names. 

Pleas  at  Wejlminjler  before 
the  Right  Hon.  Alexander 
Lord  Loughborough  and  his 
companions,  juftices  of  our 
lord  the  King  of  the  bench 
of  Eajler  term,  in  the  22d 
year  of  the. reign  of  our  fo- 
vereign lord  George  the  third 
by  the  grace,  &c. 
RoU. 

Hertfordjhire,  C.  L.  late  of 
&c.  gentleman,  was 
attached  to  anfwer  R.  R.  of 
a  plea,  &c. — and  whereupon 
the  faid  R.  complaineth  that 
whereas,  &c.  [to  the  end  of 
the  iflue  andaward  of  venire.] 


In  this  court  the  placita  is 
written  but  once,  at  the  be- 
ginning, unlefs  on  a  change, 
or  death  of  the  chief  juftice, 
or  on  an  old  record,  in  which 
cafe  a  fecond  placita  is  writ- 
ten;'— 

Hertfordjhire,  to  wit.  The 
jury  between  R.  R.  plaintiff', 

3  a/?. 
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C.  D,  defendant,  of  a  plea  of 

m  ■  1  is  refpited  before  our 
lord  the  King  2t  JVeJiminJler 
until  Saturday  next  after  the 
morrow  of  AlUSouU^  unlefs 
his  Majefty's  juftices  afligned 
to  hold  the  alTizes  in  the 
county  aforefaid,  ftiall  firft 
come  on  Thurfday  the  ibth 
day  of  July  in  the  faid  county,^ 
according  to  the  form  of  the 
ftatute  in  that  cafe  made  and 
proceeded  for  default  of  the 
urors,  becaufe  none  of  them 
clid  appear.  —  Therefore  let 
the  iheriff  have  the  bodies  of 
the  faid  jurors^  to  make  the 
faid  jury  between  the  parties 
aforefaid,  at  the  fame  place. 
And  be  it  known,  that  the 
Avrit  of  our  faid  lord  the  King, 
in  this  cafe  upon  record,  was 
delivered  to  the  under  fherifF 
of  the  county  aforefaid  the 
1 8th  day  of  June  [the  laft  day 
pf  the  terrrt]  in  this  fame 
term,  before  our  lord  the 
King  at  IVefiminflcry  to  be 
executed  according  to  law^ 
at  his  peril, 

Tn  the  Kin^s  Bench  they  always  enter  z  fecond  ptaciia^ 
though  they  go  to  trial  the  fame  term  in  which  iflue  is  joined, 
tecaufe  anciently  they  had  not  bufmefs  to  employ  the  court 
every  day  in  term,  fo  that  continuances  ufed  to  be  entered 
from  one  day  to  another  in  the  fame  term.  Whereas  in  the 
Common  Pleas  they  make  no  fecond  placita^  though  they  go 
to  trial  the  feme  term  iffue  is  joined,  as  \t  would  be  unne- 
cefTary ;  fince  fuel)  placita  came  in  ufe,  inftead  of  entering  the 
Contin\xance  by  vicecomes  non  mifit  breve  to  the  venire  facias* 

If  the  caufe  is  a  town  caufe,  to  be  tried  either  at  WeJImin". 
J(er  Hall  o^  Guildhal!^  the  jurats  will  be  as  follows : 


and  C.  L,  late  of  &c, 

gentleman,  in  a  pica  of— « 
is  refpited  here  until  on  the 
morroio  of  jill-Souls^  unlefs 
our  lord  the  king's  juftices 
afligned  to  take  the  aflizes  in 
the  county  aforefaid,  by  form 
of  the  ftatute  in  fuch  caf<5 
made  ai?d  provided,  (hall  come 
before  on  [the  day  of  the 
aflizes]  at  [the  place  where 
to  be  holdenj  in  the  county 
aforefaid,  for  default  of  the 
jurors,  becaufe  none  came. 
Therefore  let  the  fherifF  have 
the  bodies  of  the  feveral  pcr- 
fons  mentioned  in  the  panel 
annexed  to  the  writ  of  habeas 
corpora  jurator  urn  J  and  be  it 
known  that  the  jUftices  here 
in  this  fame  court,  in  this 
term  delivered  a  writ  there- 
upon to  the  deputy  of  the 
fherifF  of  the  county  aforefaid, 
to  be  executed  in  due  form  of 
law,  &c, 
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In  TB.  ». 

Middkfexy  to  wit.  The 
jury  between  A.  B.  plaintiff, 
and  C.  D.  defendant  in  a  plea 

of is  refpited  before  our 

lord  the  king  at  Weftminfter, 
until,  &c.  [lome  day  after  the 
firft  return  of  next  term]  un- 
lefs  the  Icing's  right  trufty  and 
well-beloved  William,  Earl 
Mansfield^  his  Majefty*s  chief 
juftice,  afTigned  to  hold  pleas 
before  the  king  himfelf,  fhall 
■firft  come  on  the  [day  of  the 
fittings]  at  Weftminfter  Holl 
in  the  faid  county,  according 
to  the  form  of  die  ftatute  in . 
that  cafe  made  and  provided, 
the  fame  day  is  given  to  the 
parties  afore(aid  at  the  fame 
place. 

In  a  town  caufe  the  /c/>«- 
dum  at  the  end  of  the  jurata 
is  ofnitted  in  B.  R. 


MlJdlefexy  to  wit.  The 
jury  between  R.  R.  plaintiff, 
and  C.  L.  late  of,  &c. 

gentleman,  in  a  plea  of 
are  refpited  here  until  the 
morrow  of  All-Souls,,  [return 
of  hab.  Corp.]  unlefs  Alex- 
ander Lord  Loughborough, 
the  king's  chief  juftice  of  the 
bench  here  afSgned  by  form 
of  the  ftatute  in  fuch  cafe, 
*  fliall  come  before  dn  Tuefday 

the day  of  [the 

day  of  the  fittings]  at  Weft- 
minfter in  the  great  hall  of 
pleas,  there  commonly  csjied 
Wejlminjler  Hally  in  the  faid 
county  of  ATtddlefex^  for  de- 
fault of  the  jurors,  becaufe 
none  of  them  came,  therefore 
let  the  flteriff  have  the  bodies 
of  the  feveral  perfons  men- 
tioned in  the  parcel  annexed 
to  the  writ  of  habeas  corpora 
juratorum.  And  be  it  known 
that  the  juftices  here  in  this 
fame  court,  in  this  term,  de- 
livered a  writ  thereupon  to 
the  deputy  of  the  flieriff  of 
the  county  aforefaid,  to  be 
executed,  &c. 


If  the  trial  Is  in  London^  inftead  of  Weftminfter  Hall^  fay 
the  Guildhall  of  the  city  of  London  aforefaid,  &c. 

When  the  fuit  is  in  B.  R.  by  original^  there  is  no  memo^ 
randum  at  the  beginning,  as  when  by  i/V/,  fo  that  the  record 
in  fuch  cafe  is  fimilar  to  the  common  way  in  the  court  of 
Common  Pleas  \  and  when  the  fuit  in  C.  B.  is  by  bill,  as  againft 
cfficersj  privileged  perfonsy  &c.  the  record  is  then  made  up  like 
the  records  in  the  King*s  Bench  (when  by  bill)  beginning 
with  ^  memorandum, 

Z  4  In 
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Of  making  up  the  Record  for  Trial, 


In  3.  n. 

When  the  record  is  cngrof- 
fed,  you  make  an  incipitur  of 
the  ilTue  on  a  Klngi  Bench 
roll,  with  Warrants  of  attor- 
ney for  plaintiff  and  defend- 
ant: t!;en  take  the  record 
roll  and  the  draft  of  the  iiVue 
to  the  clerk  of  the  judgments 
in  the  King's  Bench  office, 
who  will  enter  it,  ^nd  mark 
them — to  whom  is  paid  for 
entering  the  ifiue,  if  it  does 
not  exceed  ten  flieets,  3  i.  6 .:/, 
and  for  every  fix  more  i  j. 

The  record  being  ready  to 
be  fealed,  it  muft  be  carried  . 
to  the  niftprius  office,  where 
it  is  examined,  fealed,  and 
paficd — for  which  is  paid  7  5, 
bJ.  for  the  firft  eight  flieets, 
and  7  X.  for  every  eight  {heets 
^ftcr,  and  6^.  to  the  fealer, 

J^'h  ;ccord  of  m.  pri.  for 

tr  ji.i  crf  any  ifluc  at  the  ajjixes^ 
ihall  be  fealed  after  the  end 
of  tht^e  uteks  after  the  ilTua- 
h\z  tcrii  6.  Trin.  31  Car.  2. 


In  C.  25. 

"When  the  nifi  frzus  record 
is  prepared,  it  muft  be  car- 
ried, and  the  roll  whereon 
the  iffue  is  entered,  to  the 
pr:th5n:U2nfs  office,  who  will 
mark  both  the  record  and 
roll ;  and  then  you  go  to  the 
clerk  of  tl-.e  treafury,  who 
will  examine  and  fee  that  the 
jurat  a  is  ri;;htly  entered,  and 
fign  and  feal  the  record. 


The  clerk  of  the  trcafurj', 
by  reg,  HiL  2-  3  Ja.  2.  Ihall 
not  fign  or  feal  any  record  of 
ni.  pri.  unlefs  the  fame  ihall 
be  firft  figned  or  ftampt  by 
the  clerk  of  the  warrants, 
And  the  record  is  not  tq  be 
figned  before  the  liTue  is  en- 
tered.    Mich.  1654. 

Records  of  «/.  pri.  for  trials 
at  tlie  affixes  fliall  be  figned 
by  the  refpeclive  prothono- 
taries,  and  figned  and  fealed 
by  the  clerk  of  the  treafur)', 
within  three  weeks  after  the 
end  of  the  ifTuable  terms, 
Tr.   29  Car.  2. 

Jjut  now  by  a  judge*s  order,  for  which  you  pay  2/,  ^C 
recoro  in/\y  l)e  fealed  at  any  time  before  the  affiles. 


George  the  Third,  by  the 
grace  of  God  of  Great  Bri^ 
tain^  France^  and  Ireland^ 
king,  defender  of  the  faith, 
f{c,  t9  the  Ihcriff  pf  Middl^-g 


The  form  pf  ^  vinire  facias. 

In  C.St 
George  the  Third,  by  the 
grace  of  God,  of  Great  Bri^ 
tain^  France^  and  Ireland^ 
king,  defender  of  the  faith, 
^c^  tp  the  (heriff  pf  EJJex^ 


of  making  up  the  Recprd  for  Tjii At. 


/}x,  greeting :  Wc  cbmmand 
you,  that  you  caufe  to  come 
pefore  us  at  Weftminftcr,  on 

next,  after 
[fome  day  of  the  term  in 
which  the  iffue  was  joined, 
and  before  the  day  oT  trial : 
if  a  country  caufe,  the  laft 
day  of  term]  twelve  free  and 
lawful  men  of  the  *  body  of 
your  county :  [if  it  be  an  ac- 
tion on  a  penal  ftatute,  inftead 
of  the  body  of  your  county, 
fay,  *'  of  the  neighbourhood 
of  the  place  where 

^e  a£lion  is  laid  m  the  decla- 
ration on  your  county,  &q.] 
each  of  whom  has  ten  pounds 
by  the  year  of  lands,  tene- 
ments, or  rents,  at  the  leaft, 
by  whom  the  truth  of  the 
matter  may  be  the  better 
known,  and  who  are  no  wife 
of  kin  either  to  A.  B.  the 
plaintiff,  or  to  C.  D.  the 
defendant,  [the  parties  muft 
be  defcribed  as  in  the  plead- 
ings] to  make  a  certain  jury 
of  the  county  between  the 
parties  aforefaid,  of  a  plea  of 
trefpafs  on  the  cafe  [or  what- 
ever the  aftion  is]  becaufe  as 
well  the  faid  C.  D,  as  the  faid 
A.  B.  between  whom  the 
matter  in  variance  is,  have 
put  themfelves  upon  that  jury  5 
ai^d  have  there  then  the  names 
of  the  jurors  and  this  writ, 
Witnefs    . 


greeting:  We  command  you 
that  you  caufe  to  come  before 
our  jujiicesy  at  Weftminjier^ 
on  the  morrow  of  the  purifica-' 
tion  of  the  hlejfed  Virgin  Mary^ 
twelve  free  and  lawful  men 
of  the  body  of  your  county^ 
each  of  whom  has  ten  pounds 
of  lands,  tenements,  or  rents, 
by  the  year  at  leaft,  by  whom 
the  truth  of  the  matter  may 
be  better  known,  and  who 
are  in  no  ways  of  kin  either 
to  A.  B.  the  plaintiff,  or  t^ 
C.  D.  late  of,  &c.  or  to  E, 
Fj  late  of,&c,  \jif  the  defends 
ant  be  declared  againft  with  an 
alias  di£f»  or  as  an  ^xor.  or 
admor,  he  muji  be  here  defcrib^ 
id  as  in  the  pleadings'}  to 
make  a  certain  jury  of  th^ 
county  between  the  parties 
aforefaid,  in  a  plea  of  [as  the 
cafe  may  be}  becaufe  as  well 
thefaidC.D.  andE.F.  JVA^ 
party  who  firfl  takes  the  ijyue} 
as  die  faid  A.  B.  between 
whom  the  matter  in  variance 
is,  have  put  themfelves  upon 
the  jury,  and  have  there  the 
names  of  the  jurors,  and  thi^ 
writ.  Witnefs  Sir  William 
De  Grey,  Knight,  at  Weflir 
minfter,  the  day  of 
\Xi  the  19th  year  of  our  reign^ 

[Prothonotory's  name,  j 


•  By  the  4  and  5  anno^  c.  16. 
The  venire  is  to  be  awarded 
of  the  body  of  the  proper  C0Qn-> 
Gr  whefc  the  iif^e  is  trUWci 


Note,  If  the  a^ion  is  on  a 
penal  ftatute,  the  ^ventre  is  al- 
tered>  as  in  the  oppoiite  page* 

mUiam^ 


23^  ©f  Ctiai. 

Of  making  up  the  Record  for  Trial, 

Wtlliamj  Earl  Maksfieldy  at 

Wejiminjhr^  the day 

of-  In  the  nineteenth 

year  of  our  reign. 

Stormont  and  Way. 

This  writ  in  B.  R.  is  not         This    writ,    the    duty    of 

figncd,  but  it  muft  be  fealcd,     which  is  2  J.  is  carried  to  the 

fori  which  7  rf.  is  paid.  proihonotoryy     to    be   figned, 

'  for  which  he  is  paid   i  j.  41/. 

and  then  to  the  fcal-office  tp 

be  fealcd,  where  7^.  is  paid. 

If  the  defendant  carries  down  the  caufe  by  provifoe^  the 
writ  runs  thus  :  "  and  have  here  the  names  of  the  jurors,  and 
this  writ ;  provided  always  that  if  two  writs  fhall  thereupon 
come  to  you,  that  you  only  return  one  of  them  to  our  faid 
court  before  usy  if  in  B,  R.  or  to  our  faid  fuflices  at  TVeJlmin- 
Jter:  if  in  C.  B.  at  the  time  aforefaid.** 


The  form  of  a  diftringas 
juratores  intB,  R.  is  thus : 

George  the  third,  &c.  to 
the  fhcnff  of  Afiddlefex^  greet- 
ing :  We  command  you  that 
you  diftrain  the  bodies  of  the 
leveral  perfons  named  in  the 
panel  hereunto  annexed,  ju- 
rors fumnjoned  in  our  court 
before  us,  between  A.  B. 
plaintiff,  and  C.  D,  defend- 
ant, by  all  their  lands  and 
chattels  in  your  bailiwick,  fo 
that  neither  they,  nor  any  one 
of  them,  do  intermeddle 
therewith,  until  you  fhall 
have  other  command  from  us 
in  that  behalf ;  and  that  you 
anfwer  to  us  for  the  ifliies  of 
the  fame,  fo  that  you  have 
their  bodies  before  us  at  ff^ejH- 
minflerj  on  Tuefday  next  after 
the  morrow  of  All'Souh^  [the 
next  return  day  after  the  trial] 
or  before  our  right  trufty  and 

4 


The  form  of  a  haheat  corp9~ 
rajuratorum,  in  C^.  B.  is  thus: 

George  the  Third,  by  the 
grace  of  God  of  Great  Bri- 
tain^ France  J  and  Ireland^ 
king,  defender  of  the  faith, 
&c.  to  the  fherifFof  jE".  greet- 
ing :  We  command  you  that 
you  have  before  our  juftices 
of  Wejlminfier^  from  the  day 
of  Eafter  in  fifteen  days,  [the 
day  in  bank  the  next  return 
after  the  trial]  or  before  our 
juftices  affigned  to  take  the 
aflizes  in  your  county,  by 
force  of  the  ftatute  in  that 
cafe  provided,  if  they  (hall 
come  before  on  the 

day  of  [the 

day  the  affixes  are  held]  at 
[the  place  where]  in  pur 
county,  the  bodies  of  the  fe- 
'  veral  perfons  named  in  the 
panel  annexed  to  this  writ, 
jurors  fummoned  in  our  court 
well* 


Of  making  up  the  Record  for  Trial. 


In  3. 301* 

well-beloved  fFilltam  Earl 
Mansfield^  our  chief .  juftice, 
affigned  to  hold  pleas  in  our 
court  before  us,  if  he  ihall 
iirft  come  on  Monday  the 
agth  day  of  Juney  at  ff^eft- 
minper  Hall  in  the  county  of 
iW//:i;//^jr  aforefaid,  according 
to  the  form  of  the  ftatute  in 
fuch  cafe  made  and  provided, 
to  make  a  certain  jury  be- 
tween the  faid  parties  of  a 
plea  of  trejpafs  on  the  cafe^  and 
to  bear  their  judgments  of 
many  defaults,  and  have  you 
there  the  names  of  the  juroils, 
and  this  writ.  Witnefs,  &c. 
[the  return  day  of  the  venire  J] 

If  in  London^  the  ventre  and  dl/lrtn^as  or  haleas  corpora 
run  thus :  *'  at  the  Guildhall  of  tne  city  of  London  afore- 
faid  j"  if  at  the  affizcs  thus,  '*  or  before  our  juftices  afligned 
to  take  the  afTizes  in  your  county,  if  they  (hall  iirft  come  on 
[the  commiffion  day]  at  [place  where  ai&zes  held]  in  your 
county,  according,  &c. 


In  €♦  TS>. 
before  our  juftices  at  Weft^ 
miri/hry  between  A.  B.  plain- 
tiff, and  C.  D.  late  of,  &c. 
and  £.  F.  late  of^  &c.  of  a 
plea  of  taking  and  unjuftly 
detaining  pattle  [as  the  ca(e 
is]  to  make  that  jury,  and 
have  there  this  writ. 

Witnefs   Sir  William  De 
Grey,  Knight,  at  lyejimin" 
Jierj  the         day  of 
in  the  year  of  our 

reign. 

[P/oti^onotary's  name.] 


In  B.  R.  the  venire  and 
djflringas  are  both  taken  to 
the  meriff's  office  of  the 
county,  and  his  deputy  re- 
turns and  annexes  a  panel  to 
the  dijiringas,  for  which  in 
London  is  paid  4^.  6d,  in 
Middlefex  J2J.  Sesding  y  J. 


When  the  venire  in  C.  B. 
is  returned,  it  is  carried  (o 
the  clerk  of  the  jury^  who 
makes  out  the  hab,  corp/]ura^ 
torum^  which  is  alfo  carried 
to  the  fheriff  or  his  deputy, 
who  returns  it  for  filing :  the 
venire  is  paid  4^.  hab.  corp. 
IS,  id.  duty 4^.  andfealing 

If  the  aiStion  is  by  original  in  B.  R.  you  make  the  venire 
and  diftringas  returnable  ubicunq,  or  *'  wherefoever  we  Ihall 
then  be  in  England,"  put  in  die  defendant's  addition,  and 
leave  out  the  word  "  then"  at  the  conclufion  of  the  writ. 

The  dijiringas  is  amendable,  the  di/Iringas  in  debt  was 
de  placito  with  a  blank,  and  after  verdict  held  amendable. 
Ld^  Raym.  1 1 43.     The  vtnire  facias  being  right. 

I  Motion 


f^o  flDf  Crisis 

Of  making  up  the. Record  for  Trial, 

Motion  to  amend  the  writ  of  hab»  corf.  juraUrum  after 
trial  returnable  on  JVednefday  mxt^  after  eight  days  of  the  puri^ 
ficatiortj  inftead  of  Wcdnefday  \n  fifteen  days  of  Eajter^  and  on 
fliewing  caufe,  the  rule  was  made  abfolute  for  the  amend- 
ment.    Barnes  5. 

The  writ  oi  habeas  corpora  jurat orum  being  wrong  in  rfie 
day  qS  nift  priusj  had  been  ordered  to  be  amended,  and  after- 
wards it  was  moved  to  amend  the  jurata  in  the  .record  of 
«/.  pYu  The  c6urt  were  of  opinion,  that  as  the  writ  was 
amendable  by  the  ftat.  5  Geo.  and  was  amended,  and  the  day 
of  «/.  pri.  thereby  rightly  appointed,  the  jurata  which  is  not 
an  award  of  the  court,  but  only  to  annex  the  proceeding?, 
and  is  wrong  by  mifprifion  of  the  clerk,  ought  to  be  amend- 
ed and  made  agreeable  to  the  writ,  and  the  amendment  was  { 
ordered.     It. 

Thefimiliter  was  left  out  in  the  iffue  delivered,  though 
inferted  in  the  record  of  ni.  pri.  Verdift  without  defence  5 
and  on  a  rule  to  fet  it  afide  for  the  variance,  the  court  ^re 
of  opinion,  that  no  fiaiute  of  jeofails  extends  to  it,  'tis  a  ma- 
terial variance,  and  defendant  relied  on  it,  rule  to  fet  it  afide 
abfolute.     Barnes  476. 

No  defence  was  made  at  trial,  becauie  of  a  variance  (in 
the  ifltie  delivered  on  a  promifTory  note,  the  name  of  the 
indorfer  was  omitted,  though  inferted  on  the  record  of  ni, 
trif)    Rule  abfolute  to  fet  afide  the  verdl6l.     Ibid, 


Of 


Of  making  up  the  Record  for  Trial,  and 
herein  of  fpecial  Suggeftions  for  awarding 
the  Venire. 

"tXTHEN  the  iffue  is  in  a  county  palatine^  whete  the 
^^  King's  writs  do  not  run,  and  muft  be  tried  by  a  jury 
of  the  palatinate,  the  record  is  fcnt  down  by  mittimus  to  the 
judges  to  be  tried  ;  and  the  award  of  the  venire  and  mittimus 
are  in  the  following  form,  with  a  fuggeftion  at  the  begin- 
ning: 

**  Therefore  kt  a  jury  be  made  thereof;  and  becaufe  the 
iflue  aforefaid,  between  the  parties  above  joined,  ought  to  be 
tried  by  men  of  tlic  county  palatine  of  Lancafter ;  that  is  to  fay, 
of  the  body  of  the  faid  county,  where  the  writ  of  our  faid 
Lord  the  King  doth  not  run,  and  not  elfewhere.  •  Therefore 
to  try  the  iffue  aforefaid,  between  the  parties  above  joined, 
]et  the  record  of  the  plaint  aforefaid,  be  fent  to  his  Majefty's 
juftices  of  the  faid  county  palatine  of  Lancafter  j  fo  that  the 
fame  juftices,  by  his  faid  Majelty's  writ  of  tnat  county,  to  be 
duly  made  out,  and  to  the  (herifF  of  the  fame  county  directed, 
do  command  the  faid  fheriff  that  he  caufe  twelve  good  and 
lawful  men,  of  the  body  of  the  faid  county  of  Lancajler^  to 
come  before  the  juftices,  at  their  next  general  felfions  of 
ailize  to  be  hold  en  for  the  faid  county,  after  the  faid  record 
fhall  be  delivered  to  them,  each  of  whom,  &c.  by  whom,  &c* 
and  who  neither,  &c.  to  recognize,  &c.  becaufe  as  well,  &c. 
And  when  the  verification  and  iffue  aforefaid  {hall  be  there 
made  and  tried,  that  then  the  faid  juftices  fliall  fend  the  record 
of  the  plaint  aforefaid,  together  with  every  thing  that  fhall 
be  done  thereupon  before  them,  in  his  faid  Majefty's  court 
there,  to  our  faid  Lord  the  King  at  Wejlminjier^  at  a  certain 
day  which  the  faid  juftices  fliall  appoint  5  the  faid  parties  to 
be  in  the  fame  court,  there  to  hear  judgment  thereupon." 

The  award  of  a  venire  on  a  Welch  ijfut  into  the  next  Engltjh 
county,  is  in  the  following  form : 

"  And  becaufe  the  iffue  aforefaid,  bet\Veen  the  parties 
above  joined,  ought  to  be  tried  by  men  of  the  next  Englifli 

county  to  the  faid  county  of ^,  and  not  elfewhere  ; 

and  becaufe  the  county  of  — —  is  the  next  Englijh 

county  to  the  faid  county  of ,  therefore  let  a  jury 

of  the  faid  county  of come  thereupon  before  our 

Lord  the  King  at  Wejiminjler^  on [fome  return  day 

before  the  trial]  and  who  neither,  &c.  to  recognize,  &c. 
becaufe  as  well,  &c,  the  fame  day  is  given  to  the  faid  parties 
there." 

In 


«4^  ®f  Criaf^ 

Of  making  up  the  Record  for  Trial,  and 
herein  of  fpecial  Suggellions  for  awarding 
the  Venire. 

In  the  record  on  a  Welch  iffue,  the  juraia  and  venire^ 
Ji/in'n^asy  &c.  are  made  up  of  the  next  Englijh  county  into 
which  the  venire  is  awarded,  as  if  the  venire  were  laid  in 
that  county. 

If  there  are  two  Jheriffs^  and  one  is  interefted  in  the  caufe, 
or  related  to  either  of  the  parties,  the  venire  ihould  be  awarded 
to  the  other  only  J  or  if  both  are  interefted,  &c.  to  }^^\z  coroner 
of  the  county. 

A  fuggeftion  that  one  of  the  jheriffi  is  interefted,  &c.  by  the 
Eajl  India  Company. 

"  And  hereupon  the  faid  United  Company  fay,  that  W.  S. 
and  R.  W.  Efqrs.  are  ftieriffs  of  London ;  and  that  the  faid 
W.  S.  one  of  the  faid  ftierifFs,  in  his  own  right,  is  pro- 
prietor, and  hath  intereftin  and  to  a  ftiare  and  proportion  of 
the  principal  ftock  of  the  faid  United  Company,  to  the  value 
of  j^.  ■  ,  and  is  a  member  of  the  faid  United  Company, 
and  this  the  faid  United  Company  are  ready  to  verify ;  and 
for  this  caufe,  the  faid  United  Company  pray  a  writ  to  be 
direfted  to  the  faid  R.  W.  Efq;  the  other  fherift'of  LWew, 
to  caufe  to  come  twelve,  &c.  to  try  the  feveral  ifiues  between 
the  faid  parties  ;  and  becaufe  the  faid  Francis  doth  not  deny 
the  aforefaid  allegation  of  the  faid  United  Company,  but 
acknowledged!  the  fame,  it  is  granted  to  them,  &c.  There- 
fore let  a  jury,  &c." 

Suggeftion  that  the  flienffis  of  kin  to  the  defendant. 

**  And  hereupon  the  faid  A.  B.  fays,  that  I.  W.  Efq;  is 
fherifr  of  the  faid  county  of  E.  and  that  the  faid  C.  D.  is  of 
kin  to  the  faid  I.  W.  in  this,  that  one  I.  D.  junior  fonof  the 
laid  C.  D.  married  and  took  to  wife  one  I.  W.  who  is  yet 
alive,  the  daughter  of  the  faid  I.  W,  iherLff  of  the  county 
aforefaid ;  and  for  this  caufe,  he  prays  a  writ  of  our  Lord  the 
King  of  venire  facias^  to  be  direftecj  to  the  coroner  of  the  (aid 
county  of  E.  and  becaufe  the  faid  C.  D.  doth  not  deny  the 
aforefaidallegationof  thefaid  A.  B.  it  is  granted  tohim,&c. 
Therefore  it  is  commanded  to  the  coroner  of  the  faid  county  of 
E.  that  he  caufe  to  come  here  twelve,  &c.  &c< 

The  flierifFs  and  coroners  of  London  were  interefted  in  the 
queftion,  and  motion  was  made  to  ftiew  caufe,  why  a  fpecial 
jury  flioidd  hot  be  ftruck,  and  returned  by  Elizors^  to  be  ap.- 
pointed  by  the  court.  Per  cur.  The  ipecial  jury  may  be 
moved  for  of  courfcj  after  ElizQrs  appointed.     The  firft  rule 

wa» 
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was  to  fliew  caufe,  why  it  fliould  not  be  referred  to  the  pro- 
thonotary,  to  confider  of  two  fit  perfons  to  be  E/izorSj  and 
to  report ;  which  rule  being  made  abfolute,  without  oppo- 
iition^  and  the  prothonotary  having  named  two,  the  next 
'  rule  was  to  ftiew  caufe  why  they  fhould  not  be  appointed 
Elizors  by  the  courts  which  was  made  abfolute,  without  op- 
pofition. '   Barnes^  465. 

After  ifiue  joined,  and  before  the  day  of  niji  prius^  one 
of  the  defendants  died  ;  plaintiff  fucd  out  a  ven.  fac.  between 
him  and  the  furviving  defendant,  and  made  the  jurata  at  the 
foot  of  the  record  of  niJi  priuf^  agreeable  thereto.  Yerdidt 
for  plaintiff;  objeftedat  the  trial,  that  the  death  of  the  de- 
ceafed  defendant  ought  to  have  been  fuggefted  on  the  record 
of  nift  priusj  and  thereupon  an  award  entered  of  a  venire 
yi7c/e7j  between  plaintiff  and  furviving  defendant  5  the  point 
refcrved  was  argued,  and  thereupon  plaintiff  produced  the 
roll  in  court,  whereon  the  fuggeftion  and  award  of  the  ven. 
fkc.  as  above,  were  entered,  which  the  court  held  to  be  fuf- 
ficient.  No  continuances  are  neceffary  to  be  inferted  in  the 
record  of  nifi  prius.  Rule  that  plaintiff  have  leave  to  enter 
judgment  on  poflea^  and  that  defendant  have  time  to  bring 
a  writ  of  error,  till  the  day  after  the  next  feal  in  chancery. 
Doe  ex  dem.  Law f on  v.  Farr  and  another^  in  ejc^menU. 
Barnes^  469. 

Per  cur.  It  was  fettled  in  Sir  Peter  Delme's  cafe,  and  has 
always  been  the  courle  of  the  court,  that  when  either  party 
will  i'uggeft  any  fpecial  matter  about  awarding  the  venire  out 
of  the  common  courfe,  a  copy  muft  be  given  to  the  oppoiite 
party,  and  they  muft  have  a  reafonable  time  to  confider  it, 
before  you  enter  a  neint  dedire.  Brocas  v.  Gvit.  of  London. 
Stra.  235. 

By  the  ancient  law,  the  array  might  have  been  challenged, 
if  an  alien  was  party  to  the  fuit ;  and  upon  a  rule,  obtained 
by  his  motion  to  the  court,  for  a  jury  de  medietate  lingua^ 
fuch  a  one  was  not  returned  by  the  fheriff,  purfuant  to  the 
Jlat^  28  Edw,  3.  c,  13.  which  ena£b,  that  where  cither  party 
is  an  alien  born,  the  jury  fliall  be  one  half  denizens^  and  the 
other  aliens^  (if  required,  and  fo  many  be  forthcoming  in  the 
place)  for  the  more  impartial  trial.  But  this  privilege  of 
foreigners  feems  to  have  been  undefigncdly  abridged  by  the 
Jlai.  3  Geo.  2.  c.  25.  in  civil  caufes,  by  the  pofitive  airec- 
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tions  therein  given  concerning  the  manner  of  impanelling 
jurors,  and  the  pcrfons  to  be  returned  in  fuch  panel. 

Of  awarding  venire* s  tarn  quam-^  that  is  tarn  to  try  an  iflue 
joined,  quam  to  afTefs  damages  on  a  judgment  as  to  part,  by 
nil  dUity  confeffton^  non  fum  informatui  or  demurrer,  Fide 
Lillfs  Entriesy  iffc. 

The  nifiprius  record  niuft  contain  all  the  proceedings  that 
have  been  had  in  the  caufe.  Therefore,  if  on  a  plea  in  abate- 
ment, a  refp9ndeai  nujler  is  awarded,  and  afterwards  defen^ 
dant  pleads  in  chief,  and  there  is  a  verdi6t  for  plaintiff,  yet 
the  plea  in  abatement  muft  be  entered  on  the  niji  prius  record, 
or  it  is  good  caufe  for  judgment  to  be  arrefted  :  for  as  it  muft 
be  entered  on  the  plea  roll,  which  is  in  court,  fo  it  muft  be 
mentioned  in  the  nift  prius  record,  otherwife  it  will  not  ap- 
pear to  have  been  a  verdid  in  the  fame  caufe.  Carth.  447. 498. 
5  Mod.  39g.  Ld,  Raym,  3294  And  this  was  argued  by  all 
the  judges  of  B.  R.  and  C.  B.  upon  examination  of  all  tht 
pra^Stifers  of  the  King^i  Bcnchy  and  Prothomtarii$  efC  if. 
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triah 


2B.3&^ 


George  die  third,  &c.  To 
A.  B.  C.  D.  E.  F.  and  G. 
H.*  greeting :  We  command 
you,  that  all  and  Angular  bu- 
linefles  and  excufes  being  laid 
afide,  you  and  every  of  you, 
be  and  appear  in  your  proper 
peribns  before  our  jujtices^  af- 
figned  u  bold  the  ajfaes  in  and 
for  the  county  of  Surry^  ac- 
cording to  the  form  of  the 
fiatute,  &c.  on  Wednefday  the 
ffih  day  of  July  nextj  [the  day 
pf  the  affizes]  by  nine  of  the 
clock  of  the  forenoon  of  that 
day,  at  Guildford^  in  die  faid 
county,  then  and  there  to 
teftify  all  and  fingular  thofe 
things,  which  you  and  either 
of  you,  know  in  a  certain 
a£Uon,  now  in  our  court  be- 
fore i/s  depending,  between 
yffhn  Banisy  plaintiff,  and 
^ibomas  Jones^  defendant,  [if 
by  original,  add  his  addition] 
mfapUa  oftrej^ah  on  the  cafe^ 
\pT  whatever  the  a£tion  is] 
on  the  part  of  the  plaintiflf, 
[or  defendant,  ifhiswitneiles] 
-at  the  aforefaid  day,  to  be 
tried  by  a  jury  of  the  county ; 
and  dus,  you  nor  any  of  you, 
are  in  no  wife  to  omit,  imdcr 
the  penalty  of  each  of  you  of 
^.  1 00.     Witncfs,  &c. 

Stormont  and  Way. 


George  the  third,  by  die 
Grace  of  God,  of  Great  Bri^ 
taifty  France^  and  Ireland^ 
King,  Defender  of  the  Faith^ 
&c.  To  A.  B.  C.  D.  E.  F. 
and  G.  H.  greeting:  We 
command  and  firmly  injoin 

irou,  and  each  of  you,  that 
aying  all  other  matters  afide^ 
and  notwithftanding  any  ex- 
cuie,  you  be  in  your  proper 
perfons  before  our  jufiices^  at 
the  ajpzes  to  be  held  at 
in  the  county  of  on 

thefirjiday  of  Auguft  [die  firft 
day  of  die  affixes]  next  enfu- 
ing ;.  to  certify  and  fpeak  the 
truth,  in  a  certain  matter  of 
controverfy  pending,  unde- 
termined in  our  court,  be- 
fore our  juflices  at  Wejimin^ 
Jler^  between  John  Banksy 
plaintiff,  and  TLbonu^s  fones^ 
late  of  £•  in  the  faid  county 
of  gentleman,  defen- 

dant, in  a  plea  of  trefpapy  [as 
die  a6tion  is]  and  diis  you 
are  not  to  omit ;  nor  is  any 
one  of  you  to  omit,  under 
di^  penalty  of  each  of  you  of 
one  hundred  pounds.  Wit- 
nefs  Sir  JViUiam  De  Grey^ 
Knight,  at  JVeflminJIer^  the 
day  of  in  the' 

xgth  year  of  our  reign. 

Prothonotary* 


*  Four  witnefles  may  be  put  in  one  fuhp^na^ 
iVoL.  I.  '  Aa 


If 
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If  at  the  fittings  in  Weft- 
minfter,  fajr,  before  our  right 
trufty  and  well  beloved  JViU 
liamy  Earl  Mansfield^  our 
chief  juftice,  affigncd  to  hold 
pleas  in  our  court)  before  us, 
on  Monday  the  24th  day  of 
June  next,  [the  day  of  the 
fitting]  by  nine  of  die  clock 
in  the  forenoon  of  that  day, 
at  fVeJlminfter  Hall,  in  the 
county  of  Middlefex^[oT  if  in 
London]  fay,  at  the  Guildhall 
of  the  city  of  London. 

You  pay  for  figning  the 
fuhpaena  is.  8d.  feali;ig  yd, 
and  then  you  take  out  a  fub^ 
feena  ticket  for  each  witnefs, 
to  the  following  purport. 


To  Mr.  Dixon. 

By  virtue  of  a  writ  of  fub- 
pcena,  to  you  direfted,  and 
herewith  fliewn  unto  you, 
you  are  commanded  perfon- 
ally,  to  be  and  appear  before 
frilliam^  Earl  Mansfield^ 
lord  chief  juftice  of  his  Majef 
ty*s  court  of  King  s  Bench^  on 
Monday  the  i^fh  day  of  July 
in  ft  ant  f  by  eight  of  the  clock  of 
the  foremon  of  the  fame  day^  at 
W^Jlminfter  Hall^  in  the  county 
of  M'lddlefex^  to  tcftify  the 
truth  according  to  your  luiow- 
Icdge,  in  a  certain  caufe  now 
crj'cnding,  and  there  to  be 


Ifthe  trial  be  to  be  hid  ut 
London,  you  fay,  before  Sir 
WiUiam  De  Grey,  our  chief 

C'^iceofdiebenchyatGuild- 
,  London^  on  [the 

day  of  the  fittings]  to  teftify, 
&c. 

If  in  Middlefex,  tiius^  be- 
fore Sir  William  De  Grey, 
Knight,  our  chief  juftice  of 
the  bench,  at  Weflminflfr^  in 
tile  great  hall  of  pleasy  there 
called  Weflmnjler  Hally  to 
teftify,  &c. 

When  ^fubpaena  is  made 
out,  the  duty  whereof  is  2  s. 
it  is  carried  to  the  proper  pro^ 
thonotarj  to  be  figned,  for 
which  you  pay  i  s.  and  to  the 
feal  office  to  be  fealed,  for 
which  you  pay  7  d.  and  dieft 
you  make  out  tickets  for  each 
of  the  witnef&s,  in  the  fd* 
lowing  form. 

Mr.  Dixon. 

By  virtue  of  a  w/it  oifuh* 
toena^  to  you  direfied,  and 
herewith  mewn  unto  you» 
you  are  commanded  penon- 
ally,  to  be  and  appear  before 
his  Maje/ly*s  jufitces  of  ajfrzi^ 
[or  the  chief  juftice  as  before 
dire^edj  accor£ng  as  the  cap 
u]  on  the  day 

of  by  of  the 

clock  in  the  forenoon  of  the 
fame  day,  to  teftify  the  trudr, 
according  to  your  knowledecy 
in  a  certain  caufe  now  i^ 
pending,  and  there  to  be  tried, 
between  A.  B.  plaintiff,  and 
cried. 


flDf  Ctial*  247 

Of  compelling  Witneffes    to   appear  at  the 
Trial. 

\titdj  between  Jbhn  Banks,  C.  D.  late  of  in  the 

Efq.   plaintifF,  and  Thomas  countv  of  gentleman, 

Jones,  defendant,  in  a  plea  of  defenaant,  in  a  plea  of  tref- 

trefpais  on  the  cafe,  on  the  pafs,  [as  the  a£iion  is']  on  the 

part  of  the  defendant ;    and  part  of  the  plaintiflF,  [or  the 

hereof  you  are  not  to  fail,  upon  eUfendant^   if  at  his  inftanee 

Ein  of  one  hundred  pounds.  fubpoena*d\    and    hereof  you 

ated  the  loth  of  Jdos  in  are  not  to  fail,  upon  pain  of 

the  nineteenth   year  0/  the  one  hundred  pounds.    Dated 

reign  of  our  Sovereign  'Lord  the  day  of  in 

George  the  third,  King  of  the  year  of  our  Lord  l^^^^ 

Great  Britain,  &c.    in-  the  and  in  the  year  of  the 

year  of  our  Lord  1779.  reign  of  our  Sovereign  Lord 

By  the  court*  George  the  third,king  of  Great 

J.  S.  attorney  for  )  Britain,  &c. 

defendant.        I  *    J.  R.  attorney. 

«•    •» 

If  any  perfon  has  in  his  pofieffion  any  writings,  deeds, 
bobks  of  accounts,  or  other  things,  which  it  maybe  neceflaiy 
to  produce  on  the  trial  of  the  caufe,  or  on  the  execution  of 
the  inquiry,  he  (hould  be  ferved  widi  a  fubpcena  duces  tecum^ 
.commanding  him  to  bring  with  him,  and  produce  the  fame, 
at  the  trial  of  the  caufe,  or  execution  of  the  inquiry ;  which 
fuhpogna  is  like  the  former,  only  you  infert  a  cbufe,  after 
mentioning  the  place  of  trial,  or  inquiry,  to  tbe  following 
cffca: 

^'  And  alfo  that  you  bring  with  you,  and  produce  at  the 
tioie  and  place  aforeiaid,  a  certain  deed  or  inftrument  in 
writing,  bearing  date,  &c.  [defcribe  the  thing  to  be  pro- 
duced] then  and  there  to  teftify  &nd  (hew,  all  and  Angular 
thofe  things,  which  you  or  eidier  of  you  know,  or  the  faid 
deed  or  iimrument  doth  import,  of  and  concerning  a  certain 
afiion,  now  in  our  court  before  us  depending,  &c." 

The  courfeof  the  Common  Pleas  is  not  to  grant  an  attach^ 
nsent  agi(inft  a  witnefe  for  not  attending  at  the  trial,  but  leave 
the  party  to  his  remedy  on  the  Jiat.  5  of  Eliz.  c.  9.  /.  12- 
to  recover  the  penalty  on  fuch  default,  &c.  Bamesy  33. 
Though  in  fome  particular  cafes  that  court  will  grant 
an  attachment,  as  appears  by  Barnes^  36*  But  the  court. 
of  King^s  Bench  will  grant  an  attachment.  Motion  for 
an  attachment  againft  a  witnefs  ferve4  with  a  fubpoena, 
that  did  not  bring  a  wiU  with  him  to  trial,  which  he 
^  Aaa  had 
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had  notice  to  produce.  Per  cur.  As  there  was  no  nde  upon 
the  reeifter,  to  produce  the  wiU  at  the  trial,  no  rule  can 
be  msM  on  this  motion.     Barmsj  28. 

If  a  witnefs  ibould  be  detained  in  prifon,  you  move  the  court 
for  an  baheas  <$rpus  sd  i^jficandHm  to  bring  him  into  court, 
on  an  affidavit  of  his  bqing  a  m^teriaf  witneft.    If  the  court 

g-ants  It,  you  leave  the  habeas  cerfus  with  the  flierLflF  or  per- 
n  in  whofe  cuftody  he  is  detai/ied}  tendering  him  lej^onable 
charges  for  bringing  him  up,  otbejrwife  he  is  not  bound  to 
*obeyit. 

The  affidavit  muft  be  nude'  by  tfie  party  applying  for  the 
habeas  corpus.     Fert.  396* 

And  the  party  muft  not  only  fwear  that  fuch  priibner  is 
a  material  witness,  but  alfo  that  he  is  ready  to  come  to  tes- 
tify.    Per  B.  R.  the  laft  day  of  Hilary,  1780* 

In  B.  R.  a  general  rule  was  made  by  the  court,  diat  no 
habeas  carpus  .ad  t^ificandum  of  either  fide,  civil  or  crawn^ 
fhould  be  granted,  without  an  affidavit  that  the  prifoner  to 
be  brought  up  is  a  material  witnefs. 

Eyre  juftice,  &id,  he  never  granted  fuch  habeas  cerp.  in  a 
rm/cafe,  at  his  chambers^  without  fuch  an  affidavit;  and 
agreed,  that  a  judge  mieht  grant  the  writ  at  his  chambers  on 
affidavit,  and  that  in  a  civil  cafe  fecurity  is  fomedmes  given. 
The  King  v.  Layer.     #ir/.  396.     3  Burr^  14AO.  S.  P. 

The  plaintiff  moved  for  an  bob.  corp.  to  bring  two  pri- 
foners,  in  the  Fleefj  both  chaigod  in  execution,  to  GuUdbaH, 
4o  teftify  in  a  caufe,  upon  an  affidavit  of  their  being  material 
witnefleS ;  and  rule  was  made  to  ihew  caufe  why  it  mould  not 
be  granted,  or  why  the  witnef&sihould  not  be  ex^unined upon 
interrogatories,  apd  their  depofitions  read,  the  plaintiff  in- 
demnifying the  warden ;  but  for  want  of  the  conient  of  die 
defendants  and  the  warden,  the  rule  was  difcharged.  Bamesy 

222. 

The  fingle  point  of  law  is.  Whether  under  fuch  hab<,  corp* 
(the  prifcners  being  in  execution)  die  warden  could  not  de- 
fend himfelf  againft  an  a£Uon  for  an  efcape  ?  The  laft  time 
this  queftion  was  before  all  the  judges,  feven  againft  five 
were  of  opinion,  that  the  hob,  corp.  would  not  excufe  the 
warden,  but  he  would  be  liable  to  anfwer  for  an  efcsqpe.  FieU 
Barnesy  222.  and  audiorities  diere  cited. 

A  prifoner  in  execution  cannot  be  brought  up.  Vide  Combm 
17.  48.  Sedquare* 

7  Th€ 
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TTie  party  at  whofe  inftancc  a  prifoner  is  brought,  bv 
virtue  of  an  hab.  corp.  adte/l^  in  order  to  his  being  examined, 
and  giving  his  teftimony  on  his  behalf  at  die  trial,  muft  take 
care  that  there  be  a  good  and  fulHcient  guard  with  the  wit- 
ncfs ;  for  the  danger  of  the  efcapc  of  the  prifoner,  will  be  at 
the  rifque  of  the  party  who  brings  him  up ;  the  charge  of 
which,  and  alfo  of  his  being  carried  back  again,  mim  J>e 
borne  by  fuch  party.  Style*  Rep.  ia8.  230*  Tretin  v. 
Squire,     Jhsd  iig.  126. 

Witnefles  ought  to  have  a  reafonable  time  to  put  their  own 
afEurs  in  fuch  order,  that  their  attendance  upon  thecpurt  may 
be  of  as  little  prejudice  to  themfelves  a$  poffible ;  and  the 
court  of  B.  R.  held  that  notice  at  two  in  the  afternoon  in  the 
city,  to  attend  the  fittings  that  evening  at  Wejlminfier^  wa$ 
too  fliort  a  time.     Stna.  510* 

No  witnefs  is  obliged  to  attend,  unlets  hts  reafonable  ex- 
pences  are  tendered  him  by  the  party  wanting  his  tcftimony. 
\yide  the  Jlat,  5  Eliz,  c.  g,]  And  the  court  of  B,  R.  upon' 
motion  for  an  attachment  againft  a  witnefs,  for  difobeying  a 
fubtoena  fcrved  at  Chefter^  to  attend  the  fittings  at  GuildhaUy 
held  diat  a  tender  of  two  guineas  for  his  expenccs  was  too 
little;  faying,  that  a  witnefs  is  not  dbliged  to  truft  to  the 
court's  allowing  him  more  when  he  comes  to  the  book  ; 
for  perhaps  the  party  may  not  call  him,  and  then  it  may  be 
difficult  for  him  to  get  home  again^     2  Stra.  1 1 50^ 

The  court  of  B.  R.  will  not  grant  an  attachment  againft  a 
witnefs,  if  he  was  not  perfonally  ferved ;  without  terfonal 
iervice,  h  is  not  fufficient  to  Mrarrant  a  proceeding  criminal- 
ly againft  him,  whatever  it  might  do  in  an  a£lion*  Sira^ 
1054, 


/" 
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Of  entering  the  Caufe  for  Trial  in  Town. 


I 


F  the  caufe  is  to  be  tried  in        By  Reg.  1654.  the  caufe 


London^  or  Middlefex^  with-  ought  to  be  entered y^ttr  days^ 
in  term,  it  muft  be  entered  otherwife  a  nc  rccipiatur  may 
in  the  MarjhaVs  hooky  which  be  figncd, 
is  kept  at  the  Chief  Jujiice's 
chambers  two  days  before  the 
fitting,  otherwife  a  ne  recipi^ 
dtur  may  be  entered  by  de- 
fendant.    HiL  15.  16  Car.  2. 

In  MiddUfexy  no  record  of  nlfiprius  will  be  received  at  any 
fittings  after  term,  unlefs  the  (ame  (hall  be  delivered  to,  and 
entered  with  the  marfhal'  within  two  days  after  the  laft  day 
of  every  term.-^The  fame  in  C.  B.  by  Keg.  2  Geo.  3. 

And  in  London^  no  record  of  nijiprius  will  be  received  at 
any  fittings  after  term,  unlefs  the  fiune  (hall  be  delivered  to» 
and  entered' with  the  marihal  the  day  before  the  day^  to  which 
the  fitting  in  London  fliall  be  adjourned. — The  fame  in 
C.  B.  by  the  above  rule,  and  videBarnes^  494. 

If  the  caufe  is  to  be  tried  at  the  fittings  after  term,  a  m 
rectpiatur  cannot^Jbe  entered  till  after  proclamation  made^  by 
order  of  the  chief  juftice,  for  the  attornies  to  bring  in  the 
records ;  and  then  if  the  record  be  not  in  a  ne  redpiatur^ 
may  be  entered. 

No  ne  reciphtur  fliall  be  allowed  to  be  entered  for  the  fit- 
tings at  nifiprius  after  every  term,  unlefs  the  records  of  mfi 
friusy  and  the 'writs  be  maae  up,  and  brought  into  court  on 
or  before  the  days  and  fittings  refpe£Uvely.     HiL  8  George  i« 

Every  caufe  to  be  tried  at  nijiprius  in  LondomnA  Middle* 
fexj  fliall  be  tried  in  the  order  4  on  which  it  was  entered, 
beginning  vnth  remanets ;  unlefs  it  fliall  be  made  out  to  the 
fatisfadion  of  the  judge  in  open  (iourt,  that  there  is  reafon- 
4ble  caufe  to  the  contrary,  who  thereupon  will  make  ou( 
fuch  order  for  the  trial  of  the  caufe  fo  put  ofF>  as  to  him 
Ihall  feem  juft.  Notice  to  be  given  by  the  clerk  of  JS^ 
Prius.  M(L  17  Geo,  2.  5.  R.  The  fame  in  C.  B.  Hil% 
14  Geo.  2. 

If  plaintiff  be  hindered  from  trying;  his  caufe,  by  the  de- 
fendant's entering  a  ne  recipiatury  Ae  plaintiff  may  try  it 
at  the  next  fitting,  if  in  London  or  Aftddlefexj  upon  giving 
Tiotice  to  tl^e  defi^ndant^  ox  his  attorney,  on  the  day  of  thQ 

fitting 


Of  entering  the  Caufe  for  Trial  in  Town. 

f\ttkig  on  which  it  fliould  have  been  tried,  before  before  tht 
lifing  of  the  court. 

In  like  manner,  if  notice  of  trial  be  given  for  a  day  cer- 
tain in  London^  or  Middlefexj  and  the.  plaintiiF  is  not  ready 
on  diat  day  to  proceed  to  trial,  the  caufe  may  bc^  tried  at 
the  next  (itdng,  upon  giving  like  notice,  as  where  a  ne  recU 
fiatur  is  entered  by  defendant.  But  in  either  cafe,  if  the 
caufe  be  not  tried  at  fuch  next  fitting,  notice  is  to  be  given 
as  at  firft — unlefs  it  is  made  a  rcTitamt^  and  then  no  new  no* 
tice  need  be  given. 


In  B,  R.  you  pay  for  en-        In  C.  B.  you  pay  for  en-^ 

tering  a  town  caufe  lis.  id.  tering  the  caufe  13^.  gd*yiz% 

viz.  to  the  chief  j  uftice  bs.SJ.  to  the  chief  juftice  10  si  g  d^ 

marihal  4/.  and  cryer  is.  marflial  %s.  aflbciate  i/« 

Aa  A  Of 
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Of  entering  the  Caufe  for  Trial  in  the  Cou  n  t  £  Y* 

1 N  every  caufe  to  be  tried  in  the  circuits;  di^  writ  and 
^  record  ihall  be  entered  together,  and  no  record  ihall  be 
received  without  the  writ.     Hfg.  If.  B.  Tr,  loCsT  if  Geo.  2. 

No  writ  and  record  of  nift  prius  (hall  be  received  at  the 
affizes  in  any  county  in  England,  unlefs  they  ihall  be  deli- 
vered to,  and  entered  yrith  the  marihal,  before  the  firft  fit- 
ting of  the  court  after  the  commiffion  day^  except  in  the 
counties  of  York  or  Norfolk ;  and  there  die  writs  and  records 
ihall  be  delivered  to,  and  entered  with  the  marihal,  before 
the  Arft  fitting  of  the  court,  on  the  fecond  da(y  after  the 
commiffion  day,  otherwife  they  ihall  not  be  received.  Big^ 
U.  B.  HiL  14  Geo.  2. 

At  the  ajpizes  for  entering  the  caufe,  is  paid  iir.  8^.  viz, 
the  judge  bs.  %d.  clerk  of  ajjize  zs.  marjhal  2  J.  cryer  is. 

If  the  caufe  is  made  a  remanetj  application  muft  be  made 
to  the  ajToctate  for  the  record,  to  vvhich  are  annexed  the  ve^ 
nirey  di/tringas  and  panel.  Then  make  the  proper  alterations 
in  the  returns,  and  day  of  the  fittings  therein,  then  carry 
the  record  to  die  Nifi  Prius  office  to  be  re-fealed,  and  the 
veniro  and  diftringas  to  the  Seal-office^  where  is  paid  for  rc«^ 
fealing  each  one  penny. — Then  annex  them  togetfier,  and 
leave  them  again  with  the  ajfociate^  to  whom  is  paid  5 ;.  for 
making  it  a  remanet. 

It  is  now  fetded  in  both  courts,  [though  formerly  other- 
wife]  that  in  all  cafes  where  a  caufe  goes  down  to  trial,  and 
goes  off,  upon  any  occafion,  without  the  fault,  contrivance, 
or  management  of  the  parties,  and  is  afterwards  brought 
down  again  to  trial :  the  coils  of  fuch  former  abordve  going 
to  trial,  ihall  be  taxed  .and  allowed  to  the  party  finally  pre- 
vailing, in  the  fame  manner  as  if  the  caufe  had  gone  off 
upon  a  remanei,  Burchall  v.  Bellamy.  Burr.  Rep.  4  p. 
2693.  before  it  was  confined  to  the  fingle  cafe  of  a  remanet. 

And  note,  on  trials  by  provifoe^  where  plaintiff  and  de- 
fendant both  carry  down  the  record  at  the  fame  dme,  the 
trial  fhall  be  on  the  plaintiff's  record,  if  he  enters  it  with 
the  msurfhal :  but  if  he  refufes  or  omits  to  enter  it,  defen- 
dant may  proceed  dhr^usoi^cord. 


Of 


Of  Trials  at  Bar. 

ALL  iflises  to  be  tried  at  Ae  bur  are  to  be  tried  by  zjpecial 
jwjj  ftruck  by  the  mafter  0/  B.  R.  or  prothonotary  of 
C.  B.  which  is  in  this  manner :  The  IherifF  attends  the 
mafter,  or  prothonotary^  with  the  book  or  liftof  freeholders^- 
or  perfons  qualified  to  fenre  on  juries;  and  the  mafter,  or 
prothonotary,  in  the  prefence  of  th^  attornies  of  both  parties, 
names  Aereoxxtfirty^eigiftf  of  whkh  twelve  are  ftruck  out 
on  each  fide,  and  the  remaining  twenty-four  are  to  be  re« 
turned  by  the  flierifF  to  try  the  ifllie ;  and  if  either  of  the 
parties  (hall  neglect  to  attend  the  mafter,  orprothonoury,  on 
ftriking  a  fpecial  jury,  the  mafter,  or  prothonotary,  on  be- 
half of  the  abfent  party,  (hall  ftrike  out  twihe  names.  Trin* 
8  ff^.  3-  2  LilL  Pra£I.  Reg.  ia2,  123.  i  Sali.^o^.  625. 
648,  649.  651.  8  A^d.  245.  248*  2  Jonesy  222.  Stat. 
3  Geo.  2.  c.  25.  Jf.  15,  16, 17- 

A  trial  at  bar  is  feldom  allowed  by  the  court  to  be  in  an 
^IJuable  term,  untefs  the  crown  is  a£hially  concerned  in  the 
intereft;     And.  271.  273. 

A  fecond  rule  cannot  be  made  for  a  trial  at  bar,  between 
th^  fame  parties  in  the  fame  term,  nor  can  it  be  in  an  ifiu- 
able  term,  ^aji.  4  Geo.  2.  B.  R.  Fitzgib.  267.  Sed  vide 
I  Barnes^  570. 

Every  trial  at  bar,  where  the  proceedings  are  by  original^ 
muft  be  on  the  quarto  die  pfty  after  the  return  of  the  venire* 
Sed  ^. 

Trial  at  bar  muft  be  moved  for  in  court,  and  the  day  is 
always  appointed  by  the  court ;  but  yet  the  plaintiff  is  at 
liberty  to  countermand  the  notice  of  trial,  and  to  prevent  the 
caufe  being  tried  qn  that  dsiy ;  which  if  he  does,  it  cannot 
be  again  brought  to  trial,  uiuefs  fome  day  be  appointed  by 
the  court. 

The  plaintiff's  attorney  muft,  before  the  efToign  day  of 
the  term  in  which  the  caufe  is  appointed  to  be  tried,  give  no- 
tice to  the  chief  prothonotarfy  pr  his  fecondary,  of  the  day  on 
which  the  caufe  is  to  be  tned,  that  the  fame  maybe  put  down 
in  the  court  book;  and  in  cafe  of  negledl,  and  without 
motion  and  fpecial  direSion  of  die  cdurt,  fuch  caufe  (ball 
not  be  tried  that  term.     Hil.  9  Ann.  in  C.  B. 

On  trials  ^t  bar,  the  lord  chief  juftice,  and  other  judges, 
^re  to  have  copies  of  the  ifTues  in  fuch  caufes  delivered  to 
ihtmfour  days  before  the  time  appointed  for  trial.  Mich^ 
3  Geo.  2. 

After  a  trial  at  bar,  the  court  will  not  grant  a  new  trial, 
linlefs  it  appears  that  there  has  been  fome   corruption  or 

mifbehaviour 
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Of  Trials  at  Bar. 

mi(behaviour  in  the  jury.  Carib.  ^dy.  But  after  a  trial  gt 
bar  J  upon  iflues  out  o£  Chancery^  a  new  trial  has  been  grant*, 
ed^  as  they  were  only  to  fatisfy  the  conference  of  the  chan- 
ceUor,  and  notftrUii  juris.  Ld.  Raym.  5x4.  Salt.  648. 
Carth.  507.     Ifolty  702. 

Notfj  A  caufe  cannot  be  tried  at  bar^  where  die  afiion 
IS  laid  in  London^  by  realbn  of  their  cbarter.  2  Salk.  644. 
See  vide  ibid. 

The  court  won't  grant  a  trial  at  bar  till  iiTue  is  joined^ 
becaufe  it  would  be  infra  dignitatem  to  grant  it  till  they  knew 
whether  the  ifliie  joined  would  be  a  matter  of  difficulty  oc 
pot     Caferftbi  Borougb  of  Chrijl  Church,     Stra.  696. 


S^ 
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THE  plaintiff  may  be  non-profled  at  any  ftage  of  the 
fuit  for  non-compliance  with  the  rules  and  orders  of 
the  court, — viz.  for  not  declaring  in  Ae  limited  time,  of 
which  we  treated  before, — not  replying  to  the  defendant's 
plea, — not  furrejoining  to  his  rqoinder, — not  entering  the 
iffue  when  ferved  with  a  rule  within  the  time  for  thatpurpofe 
allowed,  ^c. 

But  there  cannot  be  a  non-pros  at  the  af&zes. 
When  a  judgment  of  non-pros  is  figned,  the  plaintiff  be- 
comes liable  to  pay  the  defendant  the  cofts  he  has  been  put 
to — pro  faljo  clamor e, 

A  non-pros  is  in  the  nature  of  final  judgment,  and  is  fign- 
ed in  the  lame  manner. — The  plaintiff  however  may  bring 
his  frefli  aftioii  on  the  very  fame  ground  of  complaint ;  but 
^e  court  will  not  fuffer  the  plaintiff  to  hold  the  defendant 
to  fifecial  bail,  a  fecond  time  for  the  fame  caufe  of  aftipn^ 
;^na  will,  on  application,  ftay  the  proceedings  in  the  fecond 
adion  till  the  co/ls  of  the  former  non-pros  are  paid,  SeJ  ^ 
For  the  defendant  has  his  remedy  by  aftion  for  the  cofts  of 
the  non-pros. 

If  the  defendants  fever  in  their  plea,  the  plaintiff  may, 

.  at  any  time  before  the.  record  is  fent  down  for  trial,  enter 

a  non-pros  againft  one  or  more  of  them ;  but  if  they  do  not 

fever,  he  cannot.     SalJt.  457.— Vide  the  difference  between 

a  non-pros  and  a  retraxit.     Ante  tide  Non-pros. 

If  a  non-pros  is  figned  irregularly,  the  plaintiff  may  pro- 
ceed to  judgment, — as  where  defendant  pleaded  a  teridery  but 
brought  no  money  into  court,  gave  a  rule  to  reply,  and  for 
want  of  a  replication,  figned  judgment  of  non-pros.  The 
plaintiff  looking  on  the  plea  as  a  nullity,  for  want  of  the 
money  in  court,  figned  judgment  after  the  non-pros  obtained, 
which  the  court  held  to  be  regular,  and  fet  afide  the  non-pros^ 
Barnes y  252. 

Plaintiff's  attorney  was  fummoned  before  a  judge  to  pro- 
duce his  client,  and  the  judge  made  an  order,  that  unlefs  he 
produced  him  within  a  mondi,  the  defendant  fhould,  by  con-» 
ient,  be  at  liberty  to  enter  a  non-pros.  He  did  not  produce 
him,  and  the  non-pros  W2S  figned ;  and  upon  an  affidavit,  that 
no  fuch  man  as  the  plaintiff  could  be  found,  the  court,  on 
motion,  made  a  rule  upon  the  attorney  to  pay  the  cofts : 
and  afterwards,  on  an  affidavit  that  they  were  demanded  and 
not  paid,  the  court  granted  an  attachment  againft  him* 
Gwynn  v.  Kirby.     Stra.  402. 

An  executor  non^profs'dis  liable  to  cofts.     Burr.  Rep*  ^ph 
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Of  Judgment  as  in  Cafe  of  a  Nonsuit  for  not 
proceeding  to  Trial. 

BY  14.  Geo.^.  c.  17.  it' is  cnafted.  That  "  where  any 
'^  irnie  is,  or  {hall  be  joined  in  any  a£l!on  or  fuit  at 
**  law  in  any  of  his  Majefty's  courts  of  record  at  Weflnunftery 
*'  the  court  of  Great  Seffion  for  the  principality  of  traUs^  the 
**  court  of  Great  Seflion  for  the  county  palatine  of  Chejler^  the 
**  court  of  Common  Pleas  for  the  county  palatine  of  Lancafter^ 
^  or  the  Court  of  Pleas  for  the  county  palatine  of  Durham  ; 
*^  and  the  plaintiff  or  plaintiffs  in  anv  fuch  adion  or  fuit  hath 
**  or  have  negleded,  or  ihall  riegleft,  to  bring  fuch  iffue  on 
^  to  be  tried  according  to  the  courfe  and  pradtice  of  the  faid 
«*  courts  refpeftivcly,  it  (ball  and  may  be  lawful  for  the  judge 
•*  or  judges  of  the  uid  courts  refpcfiively,  at  any  time  after 
^  fuch  negled,  upon  motion  made  in  open  court  (due  no- 
**  tice  having  been  given  thereof)  to  give  the  like  judgment 
^  for  the  dercndant  or  defendants  in  every  fuch  a6tion  or 
**  fuit,  as  in  cafes  of  nonfuitj  unlefs  the  faid  judge  or  judges 
^  fliaU,  upon  jufl  caufe  and  reafonable  terms,  allow  any  fur* 
**  ther  time  or  times  for  the  trial  of  fuch  ifliie  ;  and  if  the 
*'  plaintiff  or  plaintiffs  Ihall  negle£i  to  try  fuch  ilFue,  within 
■**  the  time  or  times  fo  alloA^d,  then,  ana  in  every  fuch  cafe, 
**  the  faid  judge  or  judges  (hall  proceed  to  give  fuch  judgment 
^  as  aforelaid." 

And  hyJeSf.  2.  ^  All  judgmeHts  gven  by  virtue  of  diis 
^^  adl,  fhall  be  of  the  like  force  and  ene£t  as  judgments  upon 
"  nonfuit^  and  of  no  other  force  and  effed," — Provided  sdfo, 
^'  that  the  defendant  or  defendants  fhall,  upon  fuch  judg- 
*'  ment  be  awarded  his,  her,  or  their  cofls  in  any  adion  or 
•^  fuit,  where  he,  fhe,  or  they  would,  upon  nonfuit^  be  end- 
**  tied  to  the  fame,  and  in  no  other  a£tion  or  fuits  what- 
♦«  foever." 

This  flatute  does  not  extend  to  a  writ  of  rights  (b  as  to 
give  cofls  to  the  tenant  on  a  judgment,  as  m  cafe  of  a  nan^ 
Juii,     Newman  v.  Goodman.     2  Black/,  Rep,  1093. 

On  application  to  the  court  for  judgment,  as  in  cafe  of 
a  nonfuit  on  this  ftatute,  *  notice  muft  be  given  of  the 
liiotion,  and  an  affidavit  had  of  the  ftate  of  the  proceedings, 
and  of  plaintiff's  default  in  proceeding  to  trial,  and  alfo  of 
the  fervice  of  the  notice  of  the  motion ;  upon  reading  of 
which  affidavit,  and  of  the  entry  of  the  iffue  upon  record. 


*  The  motion  held  to  be  notice  within  the  ^l&*    L^ft,  265. 

[which 
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{which  muft  be  brought  into  court  for  that  purpofe]  the 
court  will  make  a  rule  for  the  plaintiff  to  fbew  caufe  why 
the  like  judgment  (hould  not  be  given  for  the  defendant  as 
in  cafes  of  nonjuiu 

The  rule  mfi  for  judgment  ujdeft  caufe  fliewn  is  made 
eut  for  the  next  day,  when  defendant  muft  move  by  counfel 
to  make  the  fame  ai^/icftf  [having  an  affidavit  of.  the  fervice 
of  the  rule  ntji]  and  if  no  lufficient  caufe  is  (hewn  to  the  con-^ 
trary,  or  the  plaintiiF  do  not  undertake  to  try  his  adion 
within  t&e  time  die.court  (hall  diink  proper  to  allow  him, 
which  is  always  made  a  part  of  the  rule,  it  wiQ  be  made 
abfolute ;  and  the  defendant,  having  drawn  up  his  ruley  may 
iign  the  judgment  of  nonfuit^  tax  his  cofts,  &c. 

Notice  of  motion  of  judgment  as  in  cafe  of  a  nonfuit. 

Cy/.  jB.  plaintiff, 
JTiif^x  i5^»r^.«*— -Betweeen  ^  and 

^C  D.  defendant. 
Take  notice,  tiiat  tiiis  honourable  court  will  be  moved 
on  next,  or  as  foon  after  as  counfel  can  be 

heard,  tiiat  the  like  judgment  be  awarded  for  the  de^- 
'fendant  herein,  as  in  cafe  of  a  nonfuit  for  default  of 
the  plaintiff,  in  not  proceeding  to  trial  in  due  time 
after  iflfue  joined.     Dated,  CsTc. 
Your's, 

/.  M,  (defendant's  attorney.) 
To  Mr.  0.  P.  plaintiff's  attorney. 

T\ik  affidavit  of  plaintiff 's  not  proceeding,  Csfr. . 

r  jI.  B.,  plaintiflF, 
In  the  £rii/ii3^ffr/&.-^— Between  J         and 

\  C.  Z>.  defendant. 
/•  M.  of,  &fr.  attorney  for  tiie  above  named  defendant, 
maketh  oath,  that  iflue  was  joined  in  this  caufe  in  Tri^ 
mtyTerm\z9iy  and  that  the  plaintiff  did  not  proceed  to 
trial  at  the  then  next  affizes  for  the  county  of  Surry 
'  [in  which  faid  county  the  venue  in  this  caufe  is  laid] 
which,  according  to  the  pradice  of  this  court,  he 
might  have  done.  And  faith,  that  he  this  deponent 
did,  on  the  fixth  day  of  December  lail,  ferve  a  true 
copy  of  the  notice,  hereunto  annexed,  upon  Mr.  0» 
P.  who  aSs  as  attorney  for  the  plaintiff  in  this  caufc, 
by  delivering  the  lame  to  a  clerk  of  the  faid  Mr.  O. 

P.  at 
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P»  ztcls  caairarr>  ia  CAXjy<i:»Ttj  G^^J^^s-imxy  Hat* 

JiidgiTJtnt  as  'n  c^  of  A  s?^  '^/^  rK*^^  ^  ca  Agiaiii  of 
the  G^dcc  ct  rx  c*-t:^n  cnij.  Ca  {bevin^  caide  k  waft 
£^:rtc:cd  k>r  ^\x.rA.rz^  ihut  to  t'ufpcn  drc  r^Le  cccxc  oog^  to 
Iu'<c  b^en  2ri  z^Lls^vx  car  txic  cu«^  W3S  not  tried.  CXiycc- 
iion  allcrsrex!  ^r.c  n*le  dikciur^cd.     Bj^ius  316. 

It  is  u;d  L-:  i«^^r  Rip.  12.  That  jud^ineist  is  in  cafe  of 
a  MMafuzt^  ought  noc  to  be  g'^cn,  unim  ^  the  ilafciaUiiU 
afp!v  for  it.— S.  C  in  i  /77^1  325. — Sid  Tu^n? 

Lxecutors  and  adzilnl&raiors  pj.T  cc'Jb  tor  not  going  ob 
to  trial  puruant  to  notice  ^vcn  by  theoi-  -Bkrr.  Mjf,  ^ft. 
1585.— ^So  cf  a  VH'prss  ; — but  tiicT  do  not  pay  coits  if  jnv- 
piitiS  at  the  trial.     C-#-  y^.  229. 

In  C.  B.  held  that  an  executor  i^x^a  a  judgnienCf  as  in 
cafe  Of  a  Kifijuliy  is  not  iVr'cS  to  ccib.     h^^nfs  13c. 

But  vh^rre  an  executor  brought  an  action  for  moaer  re« 
ceiveu  Sj  d.'f  .ndant  to  the  u(e  ot  plaintiiF,  as  c3Eccutor,  and 
upon  the  trial  plalntitF  was  norjfuitcd.  And  tbe  qneftioo 
wa5,  whether  he  fhculd  pay  cofts.  Pir  cur.  The  phintiflF 
ihail  py  coils,  becauie  he  might  have  brought  the  adion  in 
his  own  right.     Bu^rte$  119. 

ITr.c  unifbrm  conSru&on  of  law  has  conftanthr  been, 
'diat  where  an  executor  can  bring  the  aclion  in  his  own  rieht, 
und  yet  brings  it  quattnus  executor,  there  if  he  fails,  he  mal 
pay  coils :  but  if  he  could  not  bring  ths  adioo  ocherwife 
than  quataius  executor,  though  he  £uls,  he  fliaD  po^  no 
colts. 

In  B.  R.  a  rule  nifi  'mzpa  tarn  aSion  finr  like  judgnKnt^ 
as  in  cafe  of  a  nsnjuh^  was  made  abfelutc,  no  caufe  being 
lbewn«     I  IFilf.  225. 

A  conunon  informer  may  be  imftiiud,  and  a  fid  tmm 
a^on  Is  within  the  ftatute*     Bonus  315. 

Motion  for  like  judgment  as  in  cafe  of  a  m$K/kh^  and  diaC 
litc  mafter  (hould  tax  die  cofts  for  not  going  to  trial  ac- 
cording to  notice,  not  countermanded,  rmifed ;  for  cofts  in 
h'.th  cafes,  being  founded  on  difierent  rights,  ought  not 
to  h ,  blended  together.  Earl  of  LiueJUr  v.  Wo^itm.  Micbn 
ai  Geo.  2. 

Lut  if  the  court,  on  fliewing  caufe  againft  the  judgment 
of  nonfult^  grants  plaintiff  fuitber  time^  it  is  always  on  pay- 
meat 
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ment  of  cofts  for  not  proceeding  to  trial,  unleis  notice  tfaere^ 
of  was  coukitermanded  in  time.     Ibid, 

In  C.  B*  motion  that  the  iStie  roll  might  be  brou^t  into 
court,  and  for  judgment,  as  in  cafe  of  a  nonfuit  purfuant  to 
the  aft.— -jPrr  far.  A  rule  mjuft  firft.be  given  for  plaintiff 
to  enter  the  iflfue  on  record ;  which  if  he  fails  to  do,  the 
defendant  may  fign  a  non-pros  for  want  thereof.— -If  the  plain-* 
tiff  enters  &e  iflue,  the  roll  muft  then  be  produced  in  courts  ' 
and  thereupon  the  defendant  may  move  for  like  judgment  aa 
in'  cafe  of  a  nonfuit^  according  to  the  aft.  Digges  y\  Price%, 
£ames  yL7^' 

iS^/^,  If  the  caufe  (hewn .  by.,  the  plaintiff  is.fufficient  to 
dbicharge  the  rule  to  (hew  caufe,  (s^c.  the  court  will  appoint 
a  future  day  for  the  trial ;  in  country  caufes^  at  the  nezt  af-^ 
fizes, — in  London  €x  Middlifex  ,9X  a  ntting  at  a  convenient 
diftance.     Ibid* 

.  Defendant  applied  for  and  h&d  cofts  for  plaintiff's  not  pro-- 
ceeding  to  trial ;  and  afterwards  moved  for  judgment  as  in 
cafe  of  a  nonfuity-^xxX  the  motion  was  denied. — Per.  cur*  He 
has  made  his  eleftion  of  one  remedy,  and  cannot  have  the 
Other.     Barms  316. 

After  judgment  as  in  cafe  of  a  nonfuit^  however  irregular, 
the  defendant  has  made  his  eleftion,  and  (hall  not  afterwards 
"have  cofts  for  n6t  proceeding  to  trial.  Newman  v.  Goodman. 
Tr,  16  Geo.  3.  C.B.  2  Biackf.  Rep,  mo. 

Defendants  obtained  a  rule  to  (hew  caufe  why.  judgment 
as  in  cafe  of  a  nonfuit^  &c. — And  the  plaintiff  had  a  rule  to 
ihew  cau(c  why  he  (hould  not  have  leave  to  difcontinue,-— 
both  came  on  together. — And  per  ^ur.  The  Application  for 
leave  to  difcontinue  after  the  firft  motion  is  wrpng.— Rule 
made  abfolute  for  judgment.     Barnes  316. 

Iffue  joined  and  notice  of  trial  given,  but  a  miftake  in  the 
•declaration  being  difcovered,  plaintiff  did  not  proceed.  De- 
iendant  applied  for  judgment  as  in  cafe  of  a  nonfuit.  The 
court  on  inewing  caufe  gave  leave,  as  the  iffue  roll  was  not 
ftruck  into  the  bundle,  and  the  amendment  fmall,  to  amend 
on  payment  of  cofts,  and  for  not  proceeding  to  trial.     Barnss 

Two  of  plaintiff's  material  witneffes  were  difabled  by  the 
gout,  {sff.  from  attending  the  trial. — On  (hewing  cau(c 
why  judgment  (hould  not  be  entered  as  in  cafe  of  a  nonfuit^ 
it  was  held  a  fufficient  excufe  ^  and  the  court  ordered  the 
plaintiff  to  try  it  at  the  next  a($zes  peremptorily,  on  pay- 

ment 
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mentof  cofts  for  not  fN-oceeding  to  trial  at  the  loft  aiScct 
only.  Where  the  excufe  is  fufficient,  the  court  do  not  give 
cofts  of  the  application)  aliter  where  it  is  infufficient.  Sonus 
316. 

After  peremptory  order  for  trial,  rule  for  (hewing  cauie 
why  judgment  as  in  cafe  of  a  ncnfuit  difcharged,  the  court  if 
not  precluded  from  a  farther  enlargement  of  die  time  if  they' 
think  it  reafonable.  The  fecond  cxcufe  may  be  better  than 
the  firi^  and  the  ftatute  is  founded  on  neglcCTs.'  ■  ■  ■  Fidi  die 
cafe  of  Mi/ton  (^  ah  affignees  v.  Territt*    aarn$f  31 5, 

Plaintiff's  own  illnefs  allowed  a  fufficient  caufe  to  pccvent 
judgment,  as  in  cafe'  ijf  a  nrnt/nk.    Barms  313. 

If  in  an  adion  againft  fti;^,  there  is  juc^gment  againft  ona 
by  default,  and  rule  for  judgment  for  the  odier,  as  in  cafe 
of  a  nonjuit ;  yet  he  cannot  have  his  cofts  taxed  as  in  cafe  of 
z^nonfutt:  becaufe  t)ie  cafe  of  a  ir^/i/f/f/  does  not  here  exift; 
for  ir  the  plaintiff  be  nonfuited,  he  muft  be  out  of  court  as 
againft  both  defendants,  whereas  he  hath  obtained  judgment 
againft  one  of  them.     Barr.  ^.pt,  359.    Sayer  142. 

In  replevin^  the  court  pf  King's  Bench  held  ^at  defendant 
ought  never  to  have  judgment  as  in  cafe  of  a  nMjuit ;  becaufe 
as  he  himfelf  is  an  aAor,  he  might  have  tried  the  caufe« 
Sayer  on  itjfis^  142. 

But  the  Common  Pleas  held  otherwife,  and  faid  die  aft  of 
parliament  had  made  no  diftin£tion,  diough  the  defendant 
might  carry  down  the  re<5ord  to  trisd,  Bentkf  v.  Scoit  and 
another,  in  replevin.     Barnes  317. 

Motion  diat  the  defendant  might  be  at  liberty  to  enter  up 
a  nonfnity  upon  an  affidavit  that  plaintiff  did  not  appear  at  die 
trial  \  but  denied,  and  per  cur.  a  nonfuit  cannot  now  be  re* 
corded  here  in  bank^  it  ought  to  have  been  recordfd  by  die 
judge  of  nifiprius.     Gardner  v.  Davis*     1  ff^»  300. 

The  record  was  ofiered  to  be  entered  at  laft  afftzcs  a  littie 
out  of  time,  and  defendant's  attorney  then  prefent  had  re- 
fufed  to  confent  that  it  {hould  be  received.  Afterwards  de- 
fendant moved  for  judgment  as  in  cafe  o[ VL'n&nfuit ;  but  the 
court  ordered  the  plaintiff  to  pay  cofts  for  not  proceeding  to 
trial,  and  peremptorily  to  try  at  die  next  affixes,  Barnes 
464. 

The  defendant  in  replevin  carried  ^own  die  record,  but 
plaintiff  not  appearing  at  the  affizes,  the  defendant's  counfei 
infifted  ftrongly  on  a  verdi^,  i^ich  was  complied  with ; 
but  upon  plaintiff's  application  to  fet  aiide  the  verdiA,  die 

courts 
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court,  after  hearing  the  judge's  teport^  ordered  the  poftea  to 
be  amended,  and  a  nonfuit  to  be  returned  inftead  of  a  verdi<% 
for  the  defendant,  and  that  he  (hould  pay  the  cofts  of  the 
motion*     Barnes  458. 

The  plaintiiF  brought  an  a£tion  and  was  nonfuitedy  and 

.afterwards  he  brought  another  adiion  for  the  fame  caufe; 

and  on  motion  to  ftayproceedings  till  he  paid  the  cofts  of 

the  firft  nonfuit,  it  was  granted*     Ld.  Raym^  iy>%*     3  fFilf* 

J49. 

FlaintifFs  not  having  proceeded  to  trial  laft  term,  as  they 
knight  have  done,  defendant  obtained  a  rule  to  fliew  caufe 
Vrhy  judgment  as  in  Cafe  qf  mnfuit\  whereupon  plaintiff  ob^ 
tained  a  fide  bar  rule,  to  fhew  caufe  why  they  ihould  not 
amend  their  declaration.  The  whole  matter  coming  on  in 
court,  the  fide  bar  rule  to  amend  was  difcharged,  and  the 
rule  for  judgment  as  in  cafe  of  a  nonfuit j  made  abfolute. 
Barnes  318* 

In  C.  B.  iflTuc  was  joined  in  Trinity  16  Geo*  ?•  Defendant 
moved  for  judgment  as  in  cafe  of  a  nonfuit ;  onuiewing  caufe 
it  was  contended,  that  as  no  proceedings  had  been  had  for  a 
twelvemonth^  neither  party  could  now  proceed  without  a  term's 
ti<)tice  to  the  other,  which  had  not  been  given  previous  to 
this  motion.^  But^/r  cur.  the  rule  13  Geo.  7,*  does  not  ex- 
tend to  motions  of  this  fort  being  made  previous  to  the  fta<« 
tute,  viz.  14  Geo.  2i  r*  17*  and  fo  it  was  determined  for* 
merly  in  Row  and  Dunning*  Mich.  18  Geo.  2.  Barnes  308* 
But  on  hearing  the  merits,  the  rule  was  difcharged  on  the 
ufual  termSk     Manley  v*  fVortley^  2  Blackf  Rep*  1223* 
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A  Plaintiff  may  be  Honfuited  after  trials  and  before  virdUff 
^^  by  ablenting  himfeff  from  the  court,  or  not  appearing 
therein  by  himfelf  or  his  counfcl,  when  the  jury  return  back 
to  the  bar  to  give  in  their  verdiS,  upon  the  matter  of  faft 
fubmitted  to  their  decifion.  The  plaintiff  has  hi$  advantage 
in  this,  rathe];  than  fuffer  a  verdid  to  be  given  againft  him 
upon  die  merits.— For  after  a  judgment  of  nonfuit^  he  may 
bring  another  adlion  upon  the  very  felf  fame  ground  of  com- 
plaint, which  he  cannot  do  after  a  verdiSI  againft  him  upon 
the  merits. 

In  an  iffue  out  of  Chancery  on  a  motion  for  a  new  trial, 
becaufe  the  defendant  had  produced  evidence  by  furprife, 
which  the  plaintiff,  if  prepared,  could  have  anfwered ;  one 
main  reafon  for  denying  the  motion  ¥ras,  that  the  plaintiff 
fufiercd  a  verdid  to  be  given,  when  he  might  have  been  non- 
fiiited ;  which  I  mention,  as  a  caution  in  cafes  of  the  like 
kind.     Buti.  Ni.  Pn*  326.     Rich/irdsy.SymSy  1742. 

By  the  old  law  no  verdiSl  could  be  given  in  the  abfence  of 
the  parties,  and  therefore  when  the  Jury  returned  to  the  bar 
to  deliver  their  vcrdi<E^,  the  plaintiff  was  bound  to  appear  in 
court,  in  order  to  anfwer  the  amerciamtnt^  to  which  he  was 
formerly  liable,  if  he  failed  in  his  fuit.  And  though  this 
CTnerciainent  is  difufed,  yet  the  form  in  the  pleadings  ftill  cc»n- 
tinues  the  &me,  and  his  appearance  in  court  in  perfon  or  by 
attorney  is  as  neceflary  now  as  formerly,  before  the  jury  can 
deliver  their  verdid. 

When  therefore  a  plaintiff  or  his  counfel  imagines  that 
fufficient  evidence  has  not'been  given  to  maintain  the  ifiiie 
on  his  part,  and  apprehending  a  verdidl  likely  to  be  given 
againft  him,  it  is  ufual  for  him  to  be  voluntarily  nonfuiud 
by  withdrawing  himfelf;  whereupon  the  crier  is  ordered  to 
call  the  plaintiff,  and  if  neither  he  nor  any  one  for  him 
appears,  he  is  then  faid  to  be  nonfuited^  the  jurors  are  dif- 
charged,  the  adion  is  at  an  end,  and  tfie  defendant  recovers 
his  cofts. 

At  nijiprius  the  caufe  was  called  and  jury  fworn ;  but  no 
counfel,  ^ttornies,  parties,  or  witncfles,  appeared  on  either 
fide.  Per  Pratt j  Q  J.  The  only  way  is-  to  difcharge  the 
jury ;  for  nobody  has  a  right  to  demand  the  plaintiff  but  die 
ilefendant,  and  therefore  defendant  not  demanding  him,  I 
cannot  order  him  to  be  called.     Stra.  267. 

After  a  jury  is  fworn,  and  charged  with  the  evidence,  diey 
cannotr  be  adjourned ;  nor  can  the  caufe,  even  upon  the  peti- 
tion, and  confent  of  both  parties,  be  adjourned  by  the  judge 

a* 
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at  nu  prL  for  difficulty  into  bank*      Dawfon  v.  Howards 
Ld.Raym.  i%q. 

Defendant  lived  above  fortv  miles  from  London  :  plaintifF 
gave  fourteen  days  notice  or  trial,  and  countermanded  the 
&me.  Afterwards  defendant  tried  the  caufe  by  provifo  upon 
eight  days  notice,  and  plaintifF  not  appearing  was  nonfuited. 
Plaintiff  moved  to  fet  afide  the  nonfuit,  the  notice  of  trial 
by  provifo  being  irregular ;  and  upon  hearing  it  was  fet  afidcy 
defendant  being  obliged  to  give  the  fame  notice  of  trial  as 
required  from  plaintifF.  It  was  at  firfl  doubted,  whether  the 
plaintifF  not  appearing  at  the  trial,  was  not  abfolutely  out  of 
court,  and  could  not  complain  of  the  nonfuit  \  but  it  was 
held  that  the  notice  being  ill,  mufl  be  looked  upon  as  no 
notice  at  all,  and  confequently  he  could  not  appear  at  the 
trial ;  and  the  inconvenience  would  be  great,  if  a  nonfuit, 
obtained  without  any  notice,  could  not  be  complained  of* 
It  was  obferved  by  Eyre^  that  though  at  »/.  pri.  plaintifF  be 
put  of  court,  he  hath  a  day  in  bank  here,  viz.  the  retutn  of 
the  writ  of  hab.  Corp.  juratorum*  Swayley.  Leaver •  Barnes 
299. 

A£Uon  of  debt  againil  adminiftrator  duranf  minor*  ata^ 
upon  a  non^-prosj  in  an  aiSion  wherein  defendant's  teflator 
wa$  plaintifF,  and  he  died  after  the  nonfuit,  and  before  the 
day  in  bank.  Motion  to  fet  afide  the  non-pros,  and  flay  pro^ 
cecdings.*  On  fhewing  caufe  the  court  were  of  opinion, 
that  this  was  a  matter  of  error,  and  ought  not  to  be  con- 
fidered  as  an  irregularity,  (the  nonfuit  is  not  helped  by  the 
ftatute  which  extends  only  to  verdidis)  and  therefore  dif- 
charged  the  rule.     Barnes  312. 

A  demurrer  and  feveral  ittiies  joined ;  before  the  demurrer 
was  argued,  th^  plaintifF  proceeded  to  try  the  ifFues ;  as  to 
one  of  which  the  proof  lay  on  defendant,  and  as  to  die  refl 
upon  plaintifF.  PlaintifF  began  at  the  affizes  to  give  evidence 
upon  the  firfl  ifTue,  and  failing  in  pi^of  was  nonfuited  :  on 
which  he  moved  to  fet  afide  the  nonfuit,  which  was  thought 
reafonable,  though  againfl  the  courfe  of  the  court.  The 
nonfuit  was  fet  sdide  by  confent,  on  payment  of  full  cofls. 
Barms  jifi. 

Plaintiff  did  not  appear  at  the  affizes ;  defendant  brought 
down  the  record,  [it  being  an  adtion  of  replevin]  and  his 
counfel  infifting  on  a  verdi£i,  the  judge  complied,  and  a  ver- 
di(Sl  was  found  for  defendant,  though  the  plaintiff  did  not 
appear.  Upon  application  to  fet -afide  the  verdid,  the  court 
(aaer  hearing  the  judge's  report)  ordered  the  poftea  to  be 
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amended,  and  a  nonfuit  to  be  returned  inftcad  of  a  verdict, 
and  defendant  to  pay  the  cofts  of  the  motion.     Barnes  458- 

A  plaintiff  may  be  non-proffc!^  or  may  enter  a  ncn-prts 
before  the  record  is  fent  down  by  nift  prius^  either  before  or 
after  iflue  joined,  but  there  cannot  be  a  non-pros  at  the  trial 
at  the  affizcs. 

Note^  If  plaintiff,  upon  defendant's  moving  to  change  the 
venue  J  undertakes  to  give  material  evidence  in  the  county  of 
A.  in  order  to  retain  his  *ijcfiue  where  he  lays  it,  and  after- 
wards at  the  trial  gives  no  material  evidence  in  that  county, 
but  fails  therein,  he  muft  be  nonfuiied.  And  if  the  jurv 
fiiould  give  a  verdict  for  him,  the  fame  will  be  fet  afide,  and 
a  nonfuit  entered.  Santler  v.  Heard.  C  P.  Tr.  15  Geo.  3. 
2  Black f  Rep.   IO31. 

The  court  will  not  fet  afide  a  nonjuiu  and  give  the  plain- 
tiff leave  to  put  the  iflue  upon  another  footing  which  he  be- 
fore pretermitted.     Burr.  Rep.  ^pt.  2692. 

If  a  nonfuit  is  regular,  the  parties  are  out  of  court,  and  it 
cannot  be  fet  afide.  If  irregular,  it  is  not  confidered  as  a 
nonfuit.     Vide  Barnes  317. 
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Of  referring  Caufes  to  Arbitration  ;  and 
herein  of  Difobedience  to  the  Award. 

IF  the  parties  to  a  fuit  enter  into  a  bond  to  each  other, 
with  a  penalty,  conditioned  to  fubmit  and  ftand  to  the 
award  of  arbitrators,  and  fuch  condition  is  not  made  a  rule  of 
courts  (as  it  may)  if  fhe  award  is  properly  made,  and  is  noX 
performed,  the  party  refufing  to  perform  it  forfeits  the  pe- 
nalty of  the  bond,  and  the  fame  may  be  recovered  at  law  ^ 
but  no  attachment  can  go  againft  him. 

But  by  the  Stat,  o  ^  10  fV.  2*  ^'  IS«  reciting,  "  that 
whereas  it  hath  been  found,  by  experience,  that  references 
made  by  rule  of  court  have  contributed  much  to  the  eafe  of 
the  fubjeft,  in  the  determining  of  controverfies,  becaufe  the 
parties  become  thereby  obliged  to  fubmit  to  the  award  of 
the  arbitrators,  under  the  penalty  of  imprifonment  for  their 
contempt,  in  cafe  tliey  refufe  fubmiffion ;  now  for  promot- 
ing trade,  and  rendenng  the  awards  of  arbitrators  the  more 
efieAual  in  all  cafes,  for  the  iinal  determination  of  contro- 
verfies referred  to  them  by  merchants  and  traders,  or  others, 
concerning  matters  of  account  or  trade,  or  other  matters  j 
**  Be  it  enadted,  £3^r.  that  it  fhall  and  qiay  be  lawful  for 
"  all  merchants  and  traders,  and  others  defiring  to  end  any 
*'  controverfy,  fuit,  or  quarrel,  controverfies,  fuits,  or  quar- 
**  rels,  for  which  there  is  no  other  remedy,  but  by  perfonal 
*'  ad^ion  or  fuit  in  equity,  by  arbitration,  to  agree'that  their* 
*'  fubmiffion  of  their  fuit  to  the  award  or  umpirage  of  any 
*'  perfon  or  perfons,  ifhould  be  made  a  rule  of  any  of  his  ma- 
**  jcfty*s  courts  of  record,  which  the  parties  fhall  choofe,  and 
*'  to  infert  fuch  their  agreement  in  their  fubmiffion,  or  the 
*'  condition  of  the  bond  or  promife,  whereby  they  oblige 
**  themfelves  refpe<Sively  to  fubmit  to  the  award  or  umpirage 
•*  of  any  perfon  or  perfons ;  which  agreement  being  fo  made 
^'  and  inferted  in  their  fubmiffion  or  promife,  or  condition 
*'  of  their  refpedive  bonds,  (hall  or  may,  upon  producing  an 
*'  affidavit  therepf  made  by  the  witrtefles  thereunto,  or  any 
**  one  of  them,  in  the  court  of  which  the  fame  is  agreed  to 
*'  be  made  a  rule  of  court,  and  reading  and  filing  the  faid 
^'  affidavit  in  court,  be  entered  of  record  in  fuch  courl,  and 
*'  a  rule  (ball  thereupon  be  made  by  the  faid  court,  that  the 
*'  parties  {hall  fubmit  to,  and  finally  be  concluded  by  the  ar- 
*'  bitration   or,  umpirage  which  fliall  be  made  concerning 
*'  them,  by  the  arbitrators  or  umpire,  purfuant  to  fuch  fub- 
**  miffion ;  and  in  cafe  of  difobedience  to  fuch  arbitration 
'*  or  umpirage,  the  party  negle£ling  or  refufmg  to  perform 
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<*  and  execute  the  fame^  or  any  part  thereof,  (hall  be  fub- 
**  je&  to  all  the  penalties  of  contemning  a  rule  of  court, 
"  when  he  is  a  fuitor  or  defendant  in  fuch  court,  and  the 
**  court  on  motion  fhall  iffue  procefs  accordingly  j  which 
**  procefs  fliall  not  be  flopped  or  delayed  in  its  execution, 
**  by  any  order,  rule,  command,  or  procefs  of  any  other 
"  court,  cither  of  law  or  equity,  unlefs  it  (hall  be  made 
"  appear  on  oath  to  fuch  court,  that  the  arbitrators  or  um- 
*'  pire  milbehaved  thcmfelves,  and  that  fuch  award,  arbi- 
**'  tration,  or  umpiraee,  was  procured  by  corruption,  or 
"  other  undue  means.  ' 

And  hyfeei.  2.  Be  it  enafted,  Wr.  "  That  any  arbltra- 
•*  tion  or  umpirage  procured  by  corruption  or  undue  means, 
*'  fliall  be  judged  and  efteemed  void,  and  of  none  effed, 
**  and  accordingly  be  fet  afide  by  any  court  of  law  or  equity, 
**  fo  as  complaint  of  fuch  corruption  or  undue  pradice  be 
*'  made  in  the  court  where  the  rule  is  made,  for  fubmiffion 
*'  to  fuch  arbitration  or  umpirage  *,  bifore  the  laft  day  ^ftht 
*'  next  term^  after  fuch  arbitration  or  umpirage  made  and 
**  publiflied  to  the  parties." 

The  court  of  B.  R.  held,  that  on  this  ftatute  "  they  could 
not  receive  any  complaint  to  fet  afide  an  award,  tiD  thcfuh- 
mijfion  was  made  a  rule  of  court,  and  that  a  confent  in  the 
fubmiflion  bond  to  make  the  award  a  rule  of  court,  inftead 
of  the  fubmiflion,  would  not  warrant  their  interpofing.  Har- 
rifonv.  Gundry.     Stra,  11  jS.     SedviJIlpoft. 

Alfo  the  court  will  compel  a  witnefs  to  make  an  affdavh 
of  the  execution  of  the  bond  or  agreement.  Clark  v.  Ehuich. 
Stra.  I.     SingUton  v.  Bradly.     HiL  6  Geo,  2. 

For  on  motion  the  court  made  a  rule,  that  A,  B.  a  fub- 
fcribing  witnefs  to  an  arbitration  bond,  (hould  fliew  caufe 
'why  he  fliould  not  make  an  affidavit  touching  the  execution 
of  the  bond,  which  was  made  abfolute  on  affidavit  of  fervice. 
Barnesy  58. 

Alfo  it  has  been  adjudged,  that  an  attachment  for  non- 
performance of  an  award  cannot  be  granted  on  the  affirma^ 
tion  of  a  quaker  j  for  though  it  is  a  wit  between  party  and 


*  This  flatute,  which  limits  the  time  of  complaining  againft 
awards  to  the  laft  day  cf  the  next  term^  extends  not  to  fuch  is  are 
made  in  purfuancc  ot  a  rule  of  nifi  frims,  but  only  whrre  the 
fobmiffion  is  by  oiligatioti^ 
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party^  yet  an  attachment  is  a  criming  profecution  within  the 
provifo  of  the  fixth  feft.  of  7  £sf  8  /S*^.  3.  c,  34. 

Alfo  that  a  parol  award  is  no  award,  and  pannot  be  car- 
ried into  execution.  Hichman  v.  Haiher.  C.  5,  Micbj,  4 
Ceo,  I.     Ksng*s  Rep,  ii^,     Sedvide  Salk,  75- 

A  parol  award  held  good,  and  an  attachment  granted  for 
non-payment  of  the  money  purfuant  thereto.  Rowling  v, 
If^ood.     Barnes^  54. 

And  that  this  ftatute  does  not  extend  to  partition  of  lands. 
Kin^s  Rep.  58.  •  1 

Per  Cur.  The  *a£l  of  9  £sf  10  TV.  3.  for  determining  dif- 
ferences by  arbitration,  was  made  to  put  fubmiffions  where 
no  caufe  was  depending  in  court,  upon  the  fame  foot  with 
thofe  where  there  was  a  caufe  depending ;  and  it  is  only  de- 
claratory of  what  the  law  was  befor?  in  the  latte/  c^e,  Bur^ 
^pt.  701.  y  ' 

A  liibmifSon  was  to  aii  award  by  bond\  and  in  the  end  of 
Ae  condition  of  the  bond  was  this  claufe :  "  And  if  thi 
**  obligor  Jhall  confent  that  this  fubmtjjion  JhaU  be  made  a  rule  of 
"  courts  that  then^  &^f."  On  motion  to  make  this  fubmii- 
fion  a  rule  of  court,  and  on  caufe  (hewn  againft  it,  as  the 
party  would  gather  have  forfeited  the  penalty,  the  court  held 
thefe  conditional  words  to  be  a  fufHcient  indication  of  con-> 
fent,  and  made  the  award  a  rule  of  court.  Salk.  72.  .  Ld. 
Raym.  674.  S.  C. 

If  A.  enters  into  a  bond  to  B.  conditioned  to  ftand  to 
die  award  of  C.  yet  A.  may  countermand  the  fubmijjion  tg 
the  arbitration  of  C.  b^caufe  t^tfubmijjion  being  a  man's  own 
aft,  is  of  its  own  nature  revocable. '  But  then  by  fuch 
countermand,  or  revocation  of  the  power  of  the  arbitrator, 
the  obligee  (hall  take  benefit  of  the  bond,  becaufe  the  obligor 
has  not  ftood  to  the  arbitration,  &c.  fmce  he  has  counter- 
manded the  authority  of  the  arbitrator  5  and  becaufe  the  ob- 
ligor has,  Jjy  his  own  aft,  made  the  condition  of  the  bond 
[which  was,  for  hi?  own  benefit,  to  fave  him  from  the  pe- 
halty]  impoffible  to  be  performed :  and  by  confequence  his 
bond  is  become  fingle,  and  without  the  help  or  benefit  of  a 
condition.     Vide  Vynior's  Cafe,  8  Co>  82. 

But  if  &tch  fubmij/ion  be  made  a  rule  of  court,  according  to 
the  ftatute,  then  the  party  can  never  revoke  it. 
'     Rudd  V.  Coe.     Motion  on  behalf  of  Ruddy  that  a  fubmif* 
fion  between  tHfe  parties  contained  in  the  cbndition  of  arbi- 
tration bonds,  might  be  made  a  rule  of  court  3  and  the  bon4 
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was  produced,  executed  by  Coe,     Per  cur^    Be  it  fo :  Cae^s 

confent  is  (hewn  by  the  bond  executed  by  him ;  and  the  mo- 
tion IS  made  on  behalf  of  Rudd.     Barnes^  55. 

Motion  to  make  a  fubmiilion  a  mle  of  court,  purfuant  to 

the  flat,  9  cf  10  //^.  3. Objection,  th^it  the  agreement 

to  make  the  fubmiffion  a  rule  of  court  was  no  part  of  the 
condition,  but  was  there  underwritten,  and  not  figned ;  but 
it  appearing  by  affidavit,  that  the  fubfcription  was  made  be- 
fore the  execution  of  the  bond^  it  was  taken  by  the  court  to 
be  part  of  the  fubmiffion,  as  an  indorfement,  by  way  of  de- 
feafance,  is  part  of  the  deed  ;  and  the  fubmiirion  was  made  a 
rule  of  court.     Carter  v.  Maujbridge.     Barnes^  55. 

A  matter  was  referred,  by  rule  of  court,  to  the  determi- 
nation of  the  judges  of  affize  ;  and  then  it  was  moved,  that 
the  judges  determination  might  be  made  a  rule  of  court.  Per 
Holt^  ch.  juft.  Where  a  matter  is  referred  to  arbitrators,  by 
rule  of  court,  and  they  make  their  award,  we  will  compel  a 
performance  of  it  as  mucfi  as  if  the  award  were  part  of  the 
rule ;  fo  tliat  a  new  rule  is  needlefs.     Sali,  71. 

Per  Holt  J  ch.  juft.   ^  totam  curiam.     No  reference  what- 

foever,  of  any  caufe  depending  in  this  court,  fhould  ftay  tfie 

'  proceedings  of  this  court,  unlefs  it  was  exprefled  in  the  rule 

of  reference,  to  be  agreed,  that  all  proceed'mgs  fhould  ftay. 

U.  Raym.  789. 

Upon  an  award,  made  a  rule  of  court,  the  party  may  pro- 
ceed both  by  attachment  and  afiion  at  the  fame  time,  ,  i  Kehm 
X30.  138.     Salk.  73. 

If  a  caufe  at  ni/tprius^  in  London  or  Middlefexy  is  referred 
by  confent,  application  muft  be  made  to  the  clerk  of  niji 
prius^  for  the  order  of  niJi  prius — ^and  the  refpeftive  attornies 
ihould  fet  down  the  names  of  the  witnefles,  propofed  to  be 
examined  on  the  reference,  on  a  piece  of  paper,  and  deliver 
the  fame  to  the  crier,  who,  at  his  leifure,  will  fwear  them  at 
the  bar  of  the  court,  for  which  he  is  paid  2  s,  every  witnefs. 
If  the  witneflTes  are  not  fworn  in  court,  they  muft  attend  a 
judge  to  be  fworn. 

If  on  the  circuit  a  caufe  is  referred,  the  ajfociate  draws  up 
and  enters  the  order  of  nift  prius  for  that  p\irpofc. 

When  the  arbitrator  has  appointed  the  time  and  place  toi 
arbitrate  the  niatters  in  difpute,  (which  fhould  be  in  writing) 
it  is  ufual  for  the  plaintiff's  attorney,  when  he  has  obtained 
it,  to  fubfcribe  it  to  the  copy  of  the  order  of  reference  ferved 
on  the  defendant,  or  his  attorney  j  and  then  the  attornies,  oa 
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both  fides,  fliould  deliver  to  the  arbitrator  (hort  briefs  of 
their  client's  cafe,  with  the  names  of  the  witneffcs  fworn  to 
be  examined,  with  all  neceffary  papers,  fcfr. 

The  defendant's  attorney  muft  be  ferved  with  a  true  copy 
of  tlie  order  of  reference,  and  the  arbitrators  appointment . 
thereon,  in  cafe  it  (hould  be  neceflary  that  an  atfidavit  be 
made  thereof. 

The  arbitrator  may  adjourn  from  time  to  time,  if  the 
matter  is  long  or  intricate,  fo  as  he  makes  his  award  within 
the  time  prefcribcd  in  the  order ; — but;  if  that  cannot  be 
done  in  the  limited  time,  either  party  may,  on  motion  and 
affidavit  of  having  given  notice  thereof  to  the  other  fide, 
procure  a  rule  of  court  for  a  further  enlargement  of  time  j 
which  if  granted,  the  party,  on  whofe  motion  the  rule  was 
made,  draws  the  fame  up  with  the  clerk  of  the  rules  in  B,  R, 
or  fecondary  in  C,  B,  a  copy  of  which  muft  be  ferved  on  the 
arbitrator,  who,  on  appointing  another  time  to  hear  the 
parties,  l^c.  the  attorney  muft  give  another  copy  of  thelaft- 
mentioned  rule,  with  the  appointment  thereon,  to  the  op- 
pofite  fide. 

When  the  award  is  made,  the  arbitrator,  or  his  attorney, 
ihould  give  notice  to  the  attorney  on  each  fide,  that  the 
award  is  ready  for  delivery,  and  that  each  of  the  litigants 
may  have  his  part,  on  payifig  for  the  fame.  If  the  party, 
in  whofe  favour  the  award  is  made,  accept  his  part  thereof; 
and  the  other,  againft  whom  it  is  given,  refufes  to  accept 
his  I  the  arbitrator  fliould  tender,  or  caufe  to  be  tendered, 
that  part  of  the  award  to  him,  in  order  that  a  rule  of  court 
may  be  obtained,  on  an  affidavit  made  of  fuch  tender  and 
refufal,  to  make  the  order  of  niji  prius  2l  rule  of  court ;  a 
copy  whereof  muft  be  ferved  on  the  party  refufing  to  accept 
fuch  award. 

If  the  party  does  not  obey  the  laft-mentioned  rule  within 
the  time  therein  exprefled,  the  party  who  obtained  fuch  rule 
may,  on  an  affidavit  made  of  having  perfonally  ferved  the 
offending  party  with  a  copy  of  fuch  rule,  and  of  difobedience 
thereto,  move  the  court  for  an  attachment  againft  him  j  which 
will  be  ordered  accordingly. 

This  rule  for  the  attachment  muft  then  be  carried  to  the 
Crown-office  in  the  Temple^  and  the  attachment  there  befpoke, 
for  which  13 J.  4^.  is  paid:  Which  being  obtained,  the 
attorney  muft  then  get  a  warrant  thereon  from,  the  flier  iff 
^at  bis  office)  of  the  county  wherein  the  party  to  be  at- 
tached 
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tached  refideSy  and  execute  it  accordingly.  It  is  difcretioa- 
ary  in  the  court  to  grant  procefs  of  contempt  for  not  exe- 
cuting an  award.     Stra,  695. 

Whenever  it  is  awarded  in  B.  R.  that  cojls  (hall  be  paid, 
in  fuch  cafe  it  is  always  underftood,  fuch  cofts  as  (hall  be 
taxed  by  the  mafter.  Str.  y^J*  When  in  C.  B,  by  the 
Proihonotary.     Barnes^  58. 

But  where  the  arbitrators  avi^rded  cofts  of  fuit,and  of  the 
reference  to  be  taxed  by  the  Prothonotarjj  the  court  ordered 
cofts  to  be  taxed  to  the  time  of  the  reference^  but  not  after^ 
Tynte\.  Every.     Barnes^  ^S* 

At  nifiprius  a  juror  was  withdrawn,  and  the  caufe  referred  ; 
and  the  queftion  was,  whether  the  Protbonotary  (hould  allow 
Ae  cofts  of  the  reference,  and  held  not.     Barnes,^  123- 

In  Sir  Thomas  Hales  v.  Taylor^  Stra,  605.  The  court  (aid 
it  was  difcretionary,  whether  they  (hould  inforce  an  award 
by  attachment ;  and  there  being*  a  contrariety  of  evidence, 
tiiey  would  not  determine  it  by  affidavits,  fince  the  plaintiff* 
was  not  without  remedy,  by  an  a£bion  on  the  award. 

An  award  was,  that  the  one  party  (hall  pay  the  other  ten 
pounds,  and  the  co(b  of  a  fuit  now  depending  in  an  inferior 
court,  and  then  to  give  mutual  releafes. — Per  cur.  To  pay 
ilich  cofts  as  the  mafter  (hall  tax,  is  good ;  fpr  id  certum  e/fy 
quod  certum  reddi  poteji.  But  this  is  uncertam,  and  carries  it 
ferther  than  has  hitherto  been  allowed. 

The  court  refufed  an  attachment  for  non-payment  of  mo- 
ney due  on  an  award,  becaufe  the  defendant  was  a  bankrupt, 
and  incapable  of  paying  it.     Anon.  B.  R. 

A.  was  awarded  to  pay  a  fum  of  money  to  B.  at 'a  future 
day  J  and  before  the  day,  the  money  was  attached  in  his 
hands,  by  the  cuftom  of  London^  for  a  debt  of  5.'s,  though 
the  award  had  been  made  a  rule  of  court  \  and  tliis  was  held 
erroneous,  and  A.  was  obliged  to  pay  the  money  to  B. 
•Anon.  Jj.  xC* 

The  defendant,. a  yj/wf  fole^  and  the  plaintiff,  agreed  tq 
H  reference.  The  defendant  was  awarded  to  deliver  up  two 
notes,  and  pay  a  fum  of  money ;  (he  married,  and  the  huf- 
band  refufed  to  pay :  and  it  was  quaeried,  in  this  cafe,  if 
the  court  could  grant  an  attachment  againft  both  or  either  0/ 
them.     Anon. 

The  9  far  10  /i^.  3.  r.  15.  /  2.  which  limits  the  time  of 
complaining  againft  awards  to  the  laft  day  of  the  next 
term  after  die  award  made^  extends  not  to  fuch  as  are  made 
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in  purfuance  of  a  rule  of  njfi  priusj  but  only  where  the 
fubmiffion  is  by  obligation.  And  nothing  is  a  ground  withia 
that  ftatute  for  the  court  to  fet  afide  an  award,  but  mani- 
feft  corruption  in  the  arbitrators.  We  will  not  unravel 
.  the  matter,  and  examine  into  the  juftice  and  reafonable- 
ncfs  of  what  is  awarded.  Per  cur.  in  Anderfon  v,  Coxeterm 
Sir  a,  301, 

Motion  to  make  a  rule  to  (hew  caufe  abfolute  for  an  at- 
tachment againft  defendant  for  non-performance  of  an 
award.  The  defendant  offered  to.objeft  to  the  award  in 
point  of  law.  The  fubmiffion  being  made  a  rule  of  court, 
the  court  faid  no  objetSlion  to  the  award  can  be  made  after 
the  firft  term,  per  Stat,  (^^  lo  TF,  3.  it  comes  now  too 
late.     Barnes^  55. 

Rule  of  nifi  prius  to  refer  an  award  made,  and  mo* 
tion  for  an  attachment  for  non-performance.  Againft  the 
attachment  it  was  infifted,  that  the  arbitrators  had  not  pur- 
fued  their  authority,  becaufe  the  fubmiffion  confined  the 
award  to  be  made  in  writing  indented ;  and  the  award  pro- 
duced was  not  indented.  Per  cur.  This  is  an  immaterial 
objedion^  ai)d  juil  the  fame  as  if  the  fubmiffion  had  faid, 
that  the  award  fhould  be  made  on  gilt  paper.  Let  an  at- 
tachment go.     Barnes^  55. 

Motion  for  an  attachment  for  non-payment  of  money, 
awarded  under  a  reference  by  rule  of  court.  Defendant 
fiiewed  for  caufe,,  that  the  arbitrator  being,  by  the  rule, 
confined  to  ftate  the  plaintiff's  demand  only,  was  debarred 
from  the  conGderatlon  of  the  defendant's  demand  oh  the 
plaintiff.  That  defendant  having  brought  his  a£tion  againft 
plaintiff,  plaintiff  had  pleaded  the  general  ifTue,  and  given ^ 
liotice  to  fet  off  his  demand  under  the  award.  Per  cur.  It 
appears,  that  demand  of  the  money  awarded  was  made,  and 
defendant  in  contempt  June  10.  The  notice  to  fet  off  was 
fiot  till  June  2A.  If  defendant  pays  the  money,  it  cannot 
be  fet  off.  Plamtiff  refiifing  to  confent  to  a  reference  to  the 
prothonotary,  the  rule  was  made  abfolute  for  an  attachment, 
but  ordered  to  ftay  a  month  in  the  officer's  hands.  Harrifon 
V.  Oliver,     BarneSy  56. 

At  the  affixes  plaintiff  had  a  verdidl:  matters  in  diffe- 
rence were  referred  to  arbitrators  by  rule,  who  made  an 
award  within  the  time  limited,  whereby  defendant  was  or- 
dered to  pay  plaintiff  300/.  -  The  rule  of  affixes  was  made 
a  rule  of  court.     Ana  plaintiff  elefting  to  proceed  upon  the 

verdict. 
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X'erdiS,  and  not  by  attachment  of  contempt,  for  non-per- 
formance of  the  award,  moved  for  leave  to  enter  judgment^ 
and  take  out  execution  for  the  money  awarded  ;  a  rule  was 
made  to  fliew  caufe,  and  afterwards  abfolute  on  affidavit  of 
fervic;;. 

Note^  The  court  thought  this  a  proper  application,  and 
that  plaintiff' had  not  a  right  to  enter  judgment  without  leave 
of  the  court. 

If  a  rule  be  made  at  ni,  prt.  to  refer  a  matter  to  the  three 
foremen  of  the  jury,  and  that  the  plaintiff'  fliall  have  a  vcrdift 
for  his  fecurity ;  after  the  award  made,  the  plaintiff"  may  either 
^nter  up  judgment  on  the  verdidl,  or  have  an  attachment  for 
not  obeying  the  rule  of  court;  it  being  in  his  dection,  which 
way  he  will  cxqctite  the  award ;  and  this  was  affirmed  to  be 
flie  conftant  praftice.  Tourton  and  Gould  (in  the  abfence  of 
the  chief  juftice)  doubted  of  it,  becaufe  the  verdift  ftood  ftill 
on  record.  To  which  it  was  anfwered,  there  could  not  be  a 
judgment  entered  on  fuch  verdift,  without  leave  of  the  court. 
And  the  attachment  was  granted.  Hall  v.  Mifter.  Salk.  84. 

Defendant  moved  to  be  difcharged  out  of  cultody,  at  plain- 
tiff"'s  fuit. — At  the  trial  of  the  caufe  a  juror  was  withdrawn  by 
confent,  and  all  matters  in  difference  between  the  faid  parties 
were  referred  to  arbitrjitors,  who  made  an  award,  whereby 
defendant  was  ordered  to  pay  a  fum  of  money  to  plaintiff*  at 
a  future  day.  When  the  motion  was  made,  it  was  iniifted, 
that  the  plaintifi^'s  only  remedy  was  now  upon  the  award ; 
and  if  there  had  been  any  bail  in  the  caufe,  it  would  have 
beien  loft,  and  therefore  defendant  ought  to  be  difcharged  out 
of  cuftody.  But  the  court  were  of  opinion  that  the  award  is 
not  a  final,  conclufive,  abfolute  determination,  but  Is  liable 
to  exceptions,  and  no  provifion  being  made  for  defendant's 
difcharge  before  performance  of  the  award ;  and  the  arbitra- 
tors not  having  ordered  defendant  to  be  difcharged,  their  in- 
tention feemed  to  be,  that  all  things  (hould  remain  \njlaiu  qu9 
till  performance  of  the  award.  No  rule.  Jfpley  v.  Crojhy. 
Barnesy  54, 

A  matter  was  referred  by  confent,  to  the  three  foremen 
of  the  jury;  and,  before  the  award  was  made,  one  of  the 
parties  lerved  the  arbitrators  with  zfuhp(ena  out  of  Chancery^ 
which  hindered  the  proceeding  to  make  the  award  :  and 
the  court  held  this  a  breach  of  the  rule,  and  granted  an  at- 
tachment niji.    Davila  v.  Almanza*     Salk.  73, 

Vcrdid 
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Verdia  for  pldmtifF  for  fecurity.  Reference  by  rule  ta 
three  of  the  jurors;  Award  in  plaintiff's  favour.  Rule  ob* 
tained  to  fliew  caufe  why  the  poftea  (hould  not  be  delivered 
to  plaintiff,  to  take  out  execution  for  the  money  awarded. 
Objeftion  by  defendant,  that  no  affidavit  was  produced  of 
the  due  execution  of  the  award,  or  of  a  demand. of  the 
money ;  which  the  court  held  to  be  as  neceifary,  as  if  the 
motion  had  been  for  an  attachment ;  and  the  rule  was  dif- 
charged.     Read  v.  Garnett.     Barnes^  58* 

Upon  affidavit  that  the  original  award  was  loft,  by  coming 
up  in  the  Bri/hl  mail,  which  was  robbed,  an  attachment  was 
moved  for  upon  a  copy  of  it,  and  granted  nift.  Rabinfon  v. 
Davis*     Sira.  526. 

Upon  a  fubmiffion  to  the  award  of  the  three  foremen  of 
the  jury,  who  made  their  award,  the  defendant  moved  to 
fet  it  afide,  becaufe  they  went  on  without  giving  him  time  to 
be  heard,  or  produce  a  witnefs.  And  Ho/t^  chief  juftice, 
denied  the  diverfity.  He  faid,  the  arbitrators  being  judges  of 
the  party's  own  chooiing,  the  party  fhould  not  come  and 
lay  they  have  not  done  him  juftice,  and  put  the  court 
to  examine  it.  Jliter^  where  they  exceed  their  authority. 
However,  the  award  was  examined  and  confirmed,  and  the 
plaintiff  moved  for  an  attachment  for  not  performing  it; 
and  the  court  held,  that  the  non-performance,  while  the 
matter  was /w*  judice,  was  no  contempt.  Then  the  plain- 
tiff moved  for  his  cofts,  and  that  was  denied  ;  upon  which, 
Powell  juftice,  faid,  that  feeing  they  could  not  give  the  party 
any  cofts,  he  (hould  never  be  for  examining  into  awards 
again.     Norris  v.  Reynolds.^  Salk,  73.     Ld,  Raym.  857. 

Matters  in  difference,  by  confent  of  ^rties,  referred  to 
three  arbitrators,  fo  as  they,  or  any  two  of  them,  make  an 
award,  &c.  and  an  award  having  been  made  by  two  in  plain- 
ftiff's  favour,  defendant  moved  to  fet  it  afide ;  ot^e<9ing,  that 
two  had  not  a  jurifdi£lion  without  the  third.  Rule  to  fhew 
caufe ;  on  (hewing  caufe  it  appeared,  that  the  third  arbitrator 
had  fufEcient  notice  of  the  meeting  of  the  other  two,  and 
might  have  been  prefent  if  he  would.  Per  cur.  'Tis  agreed 
by  both  fides,  that  if  the  third  had  met,  two  might  have 
made  the  award ;  two  have  a  jurifdiftion,  but  muft  meet 
purfuant  to  rule  of  law.  If  the  third  had  been  prefent,  his 
reafons  might  have  altered  the  opinion  of  the  other  two ;  he 
is  not  therefore  to  be  excluded  by  fraud ;  nor  are  the  two  to 
ad,  without  the  third's  having  an  opportunity  to  be  preient: 

but 
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but  where  the  third  has  fufficient  notice^  as  in  this  cafe,  and 
VfUl  not  attend,  the  meeting  of  the  two  is.  regular,  and  their 
authority  fufficient.     Dalling  v«  Matchet,     Barmsy  57. 

Per  Holt  Ch.  Juft.  In  Reynolds  v.  Grey,  Ld.  Raym,  222. 
If  arbitrators  have  authority  to  chufe  an  umpire,  and  riiej 
chufe  jf,  accordingly,  they  have  executed  their  authority, 
and  cannot  make  another  ele£lion,  though  J,  does  not  ac- 
cept of  the  umpirage.  Contra.  If  they  ele£l  upon  expreis 
condition ;  for  then  he  is  no  umpire  until  the  condition  be 
performed.  But  Rokehy  juiiiccj  doubted  of  this ;  foritfeems 
implied  in  the  election,  if  the  party  eledled  will  accept  it. 
In  the  fame  cafe  it  was  alfo  faid  by  Hoh  chief  juftice,  that 
if  the  arbitrators  chufe  an  umpire  before  the  time  for 
them  to  make  the  award  be  expired,  it  is  void,  though  they 
are  rcfolved  to  make  no  award  themfelves. 

Where  an  award  is  made  a  rule  of  court,  it  (hall  not  be 
jet  aiide,  unlefs  there  was  practice  ^th  the  arbitrators,  or 
fome  irregularity ;  as  want  of  notice  of  the  meeting.  Alfo 
you  fhall  not  take  exceptions  to  the  formality  of  it,  but  fhall 
perform  it.     Per  Holt  Ch.  Juft.     Salk.  71. 

On  ihewing  caufe  againtt  an  attachment,  for  non-per- 
formance of  an  award,  and  obje£ied.  i.  That  though 
the  award  be  proved  executed,  it  does  not  appear  when. 
2.  That  the  cofts  ordered  to  be  paid  were  taxed  by  pro- 
thonotary  T.  who  is  not  named  in  the  award.  And  3. 
That  no  releafe  was  awarded.  To  thefe  it  was  anfwered, 
that  as  there  is  no  affidavit  to  induce  fufpicion,  the  execu- 
tion of  the  award  is  fufficiently  proved ;  that  reafonable  cofts 
arc  awarded  to  be  paid  \  and  ibough  the  prothonotary  be 
not  named,  he  if  the  proper  officer  to  tax  them ;  and  that 
all  actions  by  the  award  are  direded  to  ceafe,  which  is  a 
fufficient  releafe.  The  court  thought  the  objedions  fuffi- 
ciently anfwered,  and  would  have  made  the  rule  abfolute, 
but  plaintiff  confented  to  pay  within  two  months.  And 
per  cur.  Where  the  objc£iions  arife  upon  the  face  of  the 
award,  they  may  be  made  at  any  time ;  but  where  the  party 
complains  of  corruption,  or  ill  practice,  he  muft  do  it  with- 
in the  fecond  term.     Stephenfon  v.  Browning.     Barnes  56. 

If  there  is  a  parol  fubmiffion  to  an  award,  the  remedy 
for  non-performance  thereof  is  by  aSiion  on  the  cafe.  But 
formerly  there  was  a  difference  in  the  old  books,  between 
where  money  was  awarded,  and  where  a  collateral  matter  on  a 
parol  fubmiffion,  becaufe  the  law  was  taken  then,   where 

a  col- 
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ft  cbirateral  matter  was  awarded,  the  plaintiff  had  no  remedy, 
upon  a  parol  fubmii&on,  to  compel  performance,  as  he 
had  where  money  was  awarded,  for  he  might  have  debt« 
Yet  now  {per  Holt  Ch.  Juft.)  the  law  is  otherwife ;  for, 
as  the  law  is  now,  the  party  might  have  an  a£Hon  on  th^ 
caie  for  the  breach  of  his  promife,  in  non-performance  of 
-die  award  5  for  the  fubmifEon  is  an  a£hial  promife  toper- 
form  the  award  of  the  arbitrator;  and  in  fach  action, 
the  fubmif&on  is  now  held  fufficient  evidence  to  maintain 
the  a£Hon;  and  if  fo,  then  it  is  within  the  famtf  rea- 
fon,  as  where  a  fubmiffion  is  by  bond^  and  a  collateral 
matter  is  awarded;  or,  where  upon  a  parol  fubmiffion 
Bioney  is  awarded;  in  which  cafes,  the  award  is  a  good 
plea,  without  performance,  in  regard  the  party  has  remedy 
to  compel  it.    Ld.  Rapn.  X040« 
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OF  FerdtSis  there  are  various  forts>  t;i2S. 
I.  A  general  veraitl^  that  is,  when  the  whole  ipattef 
in  IfTue  is  found  generally :  and  in  tjiis  verdicl  the  jury  may 
t^ke  upon  themfelves  the  knowledge  of  the  law^  but  herein 
they  run  the^dang^r  of  an  attaint. 

2.  A  verdi£l  de  bene  ejje^  that  is,  where  the  matter  in  iflut 
is  found  conditionally  fubjeiSt  to  the  opinion  of  the  court. 

3.  A  privy  verdUly    that  is^  where  the  verdift  is  given 
privily,  or  in  fecret,  to  the  UjdgCj  till  a  verdid  is  given 


openly  by  the  jury  in  court. — This  fort  of  verdift  is  only  per- 
mitted for  the  eafe  of  thejury,  that  they  may  refre(h  them-* 
felves ;  and  they  may  dimr  from  this  privy  vtrdid  when  they 
come  into  court. 

4*  And  2ifp€cial  verdiSfy  that  is,  where  the  matters  in  fad 
fubmitted  to  the  jury  are  found  fptdalfy ;  and  they  fubmit  the 
queftions  of  law,  arifmg  upon  thefe  matters  of  fa<^,  fo  fpe« 
cially  found,  to  the  confideration  of  the  court. 

1  he  jury,  on  giving  their  verdi(^  for  the  plaintiff,  aflefi 
the  damages  he  has  fuftained,  in  confequence  of  the  injury 
whereon  the  adlion  is  brought ;  and  which  is  taken  down 
by  the  judge's  aflbciate,  on  the<back  of  the  nifiprius  record^ 
and  called,  **  the  poflea'*  afterwards,  it  being  the  firft  word 
with  which  this  entry  begins. 

Where  there  arc  feveral  iffucs,  and  the  jury  find  a  vfrdi^ 
for  the  plaintiff  generally,  it  is  always  neceffary  to  purfue 
the  iffues  in  drawing  the  po/iea ;  becaufe,  the  jury,  by  find- 
ing ^^^r^/^,  confirm  the  truth  of  all  the  iffues  fubnutted  to 
them. 

When  the  caufe  is  tried  at  the  fittings  in  London  and  Alid-' 
dlefexj  the  ajfociate  of  the  chief  jujlice  delivers  the  record  im- 
mediately to  the  party  for  whom  the  verdift  has  been  given  j 
and  he  indorfes  the  pojlea  from  the  affociate's  minutes.  But 
when  the  caufe  is  tried  at  the  affizes,  the  ajfociate  keeps  the 
record  till  the  next  term,  and  indorfes  the  poflea  in  the  inte* 
rim,  for  which  he  receives  his  fee  at  the  trial  ♦. 


•  The  coart-fees  paid  by  the  party  who  obtains  a  verdid  (ex- 
cept about  los,  6d»  paid  by  him  againft  whom  the  verdid 
as  given)  are  ufually  as  follows  : 

/«  /.    /. 
In  a  town  caufe  verdid  for  plaindiFy       -        a  18    S 
When  the  caufe  is  referred,     -----a7io 

On  a  nonfuit,    ---------a     10 

Country  caufes  differ  a  little  from  the  above* 

And 
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And  herein  of  the  Postea,  and  entering  Vcr- 
didtsy  &c. 

Every  clerk  of  afSze,  and  aflbcidte  to  the  lord  chief 
jufti9e,  {hall  nlake  returns  of  po/ieas  upon  record  ifTuing 
out  of  this  court,  whereupon  any  proceedings  have 
been  by  virtue  of  any  writ  of  nifiprius^  di/iringas^  or  habeas 
corpora  juratorum  ;  and  caufe  die  fame  to  be  delivered  to  ihe 
re(pe<Slive  prothonotaries,  upon  the  auarto  dU  pijft  of  the  re« 
turn  of  the  writ  of  ni^  pri,  in  banjc,  under  the  penalty  of 
twentv  pounds  :  and  that  all  excufes  may  be  taken  away^  the 
refpedive  clerks  of  aiSze,  and  aflbciate  at  the  trial,  fliall  take 
the  fees  due  to  them  refpeftively  for  the  return  of  every  fuch 
po^fa^     Eaft.  a  Jac.  a*  C»  B^ 

Every  attorney  who  receives  any  poftea  from  the  ailbciate^ 
ought  to  get  it  marked  by  the  clerk  of  the  pofleas^  within  two 
days  after  he  receives  it.     ^r.  2  Ja,  i* 

^ut  now  it  is  thought  fufficient,  if  the  poftea  is  marked  at 
any  time  before  the  cofts  are  taxed.  The  marking  the 
pojiea  is  puttihg  the  word  *^  deliberatur**  thereon,  or  "deli- 
very of  record,"  for  which  il  paid  4^.  then  you  give  a  rule 
for  judgment  on  the  poftea  with  the  clerk  of  the  rules  in  B.  R. 
for  which  he  is  paid  1 5,  iod»  And^  296*  In  C.  B.  no  rule 
is  given. 

No  judgment  can  be  iigned  Upon  a  writ  of  nU  pru 
or  enquiry  executed,  either  for  plaintiff  or  defendant,  un** 
til  die  expiration  of  four  daysy  excluiive  of  the  entry  o( 
a  rule  for  judgment ;  during  which  four  days^  the  party 
againft  whom  the  verdidi  paiTed,  may  move  the  court  in 
arreft  of  judgment,  or  for  a  new  trial.  But  in  C.  B* 
though  no  rule  is  given,  you  wait  the  fame  time,  as  in 
B.R. 

In  B.  R.  after  the  rule  for  tti  C.  B.  when  the  record 
judgment  is  out,  you  muft  is  returned  with  the  pofted 
get  the  nifi  prius  record  engroiTed,  you  get  it  (lamped 
ftamped  with  a  double  half  wich  a  double  half  crown 
crewh  ftamp,  and  then  apply  ftamp,  and  apply  to  the 
to  the  maftcr  to  tax  the  coihj  prothonotary  to  tax  the 
which  being  done,  the  judg-  cofts :  which  being  done,  de* 
ment  is  to  be  entered  of  re-  liver  the  record  and  pojiea  to 
cord,  and  execution  may  be  the  clerk  of  the  judgments, 
fued  out*  who  continues  the  fame  on 

the    roll,  and  awards  judg-* 

ment* 

Vol.  I.  Cc  In 
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In  cvSc  of  zfpectalvfrdiSfy  plaintiff's  attorney  enters   the 
!  fame  on  record,  and  then  delivers  it  to  the  ckrk  of  the  papers 

if  in  B.  R.  to  thtjecondary  if  in  C.  B.  and  then  moves  for  a 
conftlium:  after  which  you  draw  up  the   rule  for  the  fame, 
and  ferve   it  on  defendant's  attorney.     On  fpecial  verdiSls 
I  the  judges  have  books  delivered  to  them,  as  in  cafes  of  di^ 

murfer. 

Dii  the  trial  of  anaftion  of  covenantj  the  jury  gave  a  ver- 
i  dift  for  274/.  1 1  J.  and  die  judge  entered  it  fo  in  his   mi- 

nutes, but  the  clerk  at  nifiprim  had  only  marked  it  if.  on 
the  back  of  the  dj/iringas ;  and  on  motion  to  the  court  to 
alter  riie  indorfemcnt,  by  making  it  agreeable  to  the  judge's 
note,  the  court  ordered  it  to  be  amended  accordingly.  AVw- 
iombev*  Green,     Stra,  1 197. 

After  verdict  obtained  by  plaintiff,  the  records  of  nifipriusj 
and  writs  of  hab,  corp.  juratoru?n,  were  accidentally  loft,  by 
the  ttfTociatc,  On  motion  a  rule  was  made  for  defendant 
and  aflbciate  to  fhew  caufc,  why  new  records  and  writs 
ifaould  not  be  made  out  agreeable  to  the  old,  and  verdids 
returned  according  to  the  finding  of  the  jury.  No  caufc 
being  fhewn,  the  rule  was  made  abfolute  on  affidavit  of  fer- 
vice,     Barnes  466. 

Rule  to  (hew  caufc  why  a  new  record  of  ni,  pru  and  bah, 
torb*  jura  tommy  (hould  not  be  made  out  and  returned  by  the 
aflociate,  agreeable  to  his  minutes  ru>ken  at  the  trial,  (the  old 
record  having  been  loft)  was  made  abfolute.  It  was  objeS- 
cd  for  defendant,'  that  the  names  of  the  twelve  jurors  who 
wdrc  fworn,  cannot  now  be  known  (the  afTociatc  not  having 
kept  an  entry  of  their  names)  fo  as  to  make  a  new  return* 
The  obje£lion  was  over-ruled.  The  jurors  are  not  now 
named  m  the  return  of  the  record  of  ni  pri.  or  in  the  final 
judgment ;  nor  were  they  before  the  late  balloting  ad,  unlefe 
in  cafe  of  a  tales.     Barnes  14. 

A  rule  to  fhew  caufe  why  the  poftca  fbould  not  be 
amended,  by  returning  the  verdid  on  the  tbtrd^  inftcad 
of  the  firft  count,  according  to  the  finding  of  the  jury, 
was  made  abfolute,  upon  the  report  of  the  judge  ^vho 
tried  the  caufe.  And  it  was  ordered,  that  the  affociate  do 
amend  the  pofea  in  court,  that  defendant  have  four  days 
after  to  move  in  arreft  of  judgment,  and  that  plaintiff 
do  j>ay  the  defendant's  cofts    of  the  application.     Barnes 

449- 
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In  a  caufe  by  ajftgnees  of  a  bankrupt  to  try  the  validity  of 
the  bankruptcy,  the  jury  found  zfpecial  verdUl  \  fetting  forth, 
that  the  bankrupt  bought  and  fold  divers  quantities  of  potatoes  j 
which  finding  the  court  held  was  too  general  j  upon  which 
plaintiflrs  afterwards  moved  on  affidavit,  that  the  quantities 
were  proved  at  the  trial,  that  a  venire  facias  de  novo  might 
be  awarded.  But  the  court  allowed  the  fpecial  verdiSi  to  be 
amende^  in  that  refped,  and  afterwards  judgment  was  given 
for  plaintiffs.     Stra.  513. 

AdHion  for  feveral  fets  of  words.  On  the  trial  plaintiff 
had  a  verdi£t,  and  the  damages  were  found  entire,  though 
fome  of  the  words  were  not  a£ltonable :  on  which  it  was 
moved  for  a  venire  facias  de  novo^  that  plaintiff  might  fever 
his  damages  according  to  an  ancient  rule  of  court,  and  grant* 
cd.     Barnes  478. 

But  if  the  words  be  in  one  count,  the  court  will  intend, 
that  fuch  as  are  not  actionable,  were  added  only  to  fhcw  the 
malice  of  the  party,  and  that  the  damages  were  given  for 
what  were  aftionable.     OJborne's  Cafe^  10  Co. 

The  fberifts  of  Worcefter  had  returned  to  the  venire  facias 
the  names  of  twenty-four  jurors  only,  though  forty-eight, 
at  leaft,  are  required  by  the  ftatute  3  Geo.  2.  c.  25.  /.  8- 
The  ftieriffs,  before  the  hab.  corp*  jurat,  was  returned,  per- 
ceiving their  miftake,  returned  to  it  the  names  of  forty-eight 
jurors.  The  plaintiff  proceeded  to  trial :  defendant  made 
no  defence,  but  moved  to  fet  afide  the  verdift.  Per  cur. 
Though  imperfect  returns  may  be  .helped  by  the  ftatute,  yet 
here  the  fault  is  in  the  matter  of  fa£t ;  the  return  of  the  hab. 
Corp.  muft  be  of  the  fame  jurors  fummoned  on  the  venirt 
facias.  Rule  to  fet  afide  the  verdiiSt  was  made  abfolute. 
Barnes  485. 

At  ntfiprius  the  vcrdift  was  taken  by  mifbke  of  the  affo- 
ciate  generally  for  plaintiff  againft  both  defendants,  inftead 
.of  finding  one  mt  guilty  :  as  to  the  other  defendant,  a  verdicS 
was  found  for  plaintiff,  damages  200/.  Plaintiff  moved  that 
the  return  of  the  po/lea^  as  to  the  one  not  guilty,  might  be 
amended ;  which  was  ordered  on  the  chief  juftice's  report, 
and  hearing  counfel  on  both  fides.  The  return  of  the  poilea 
.is  the  a£l:  of  the  judge,  and  muft  be  made  as  it  ought  to  be. 
Jt  was  urged  for  defendant,  that  the  verdict  as  to  the  other 
.defendant  was  contrary  to  evidence;  but  be  that  fo  or 
not,  the  verdict  being  right  in  part  cannot  be  fet  afide. 
Barnes  6» 

Cc  a  In 
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In  trefpals  for  cutting  down  and  carrj'ing  away  twenty 
trees  ;  as  to  twehe  defendants  juftified  for  ejlovers^  and  as  to 
the  remaining  eighty  pleaded  not  guilty^  and  two  fcparate  iffucs 
Were  joined  thereon.  At  the  trial  the  merits  were  fiiUy  deter- 
mined as  to  the  iffuc  joined  upon  the  juilification  for  eftoveri^ 
but  plaintiff  gave  no  evidence  on  the  not  guilty  \  and  no  notice 
being  taken  thereof,  the  jury  found  a  verdict  ^for  plaintiff 
generally,  and  gave  five  (hillings  damages,  but  omitted  to 
acquit  the  defendants  on  the  not  guilty.  Whereupon  defend- 
ants moved  to  fet  afide  the  verdid,  and  obtained  a  rule  to 
(hew  caufe,  which  was  afterwards  difcharged.  The  verdift 
appearing  to  be  juft,  and  the  damages  moderate,  the  court 
v/ould  not  overturn  the  verdid,  and  left  plaintiff  to  enter  up 
his  judgment  as  he  (hould  be  advifed.     Barms  154. 

In  trefpafs  vi  ^  armis  againft  two  for  an  aflault  and  bat- 
tery, they  both  pleaded  together  not  guilty,  and  there  was  a 
verdift  for  plaintiff  on  the  iffue ;  but  the  jury  affefled  diffe- 
rent damages.  Error  was  brought^  and  the  judgment  was 
rcverfed :  for  the  trefpafs  hc'in^  jointly  charged,  and  the  ver- 
dict having  found  them  jointly  guilty,  the  jury  could  not 
afterwards  zSkk  feveral  damages.  And  per  cur.  In  this 
cafe  the  damages  cannot  be  fevered.    Hde  Burr.  Rep.  ^pt. 

^790-  ^ 

A  point  was  referved  at  »/.  pri.  and  by  rule,  if  the  ojMnion 
of  the  court  (hould  be  for  plaintiff,  thepoflea  was  to  be  deli- 
vered to  him  I  if  for  defendant,  plaintiff  was  to  pay  the  cofb 
of^nonfuit.  The  court  declared  the  form  of  the  rule  wrong. 
It  ought  to  be,  if  the  opinion  be  for  defendant,  that  the  ver- 
dict be  entered  for  him  ex  ajfenfu  juratorum.  This  method  of 
referving  points  of  law,  came  in  lieu  of  zfpecial  verdi£f^  and 
ought  to  make  a  final  determination  on  each  fide  in  all  cafes, 
except  ejeffmentj  where  the  party  may  begin  at  his  pleafure. 
Barnes  451-  460. 

In  ajfumpjit  and  ifTue  joined  on  a  fa£t  in  a  plea  of  abate- 
ment, the  jury  gave  a  vetdict  for  plaintiff,  but  affeffed  no 
damages.  On  which  plaintiff  moved  for  a  writ  of  enquiry. 
l^Mt  per  cur.  a  writ  of  enquiry  cannot  be  awarded  to  fupply 
the  omiflion  of  the  jury  in  not  finding  damages,  but  ^venire 
facias  de  novo  mu(l  go ;  for  where  a  man  may  have  an  attainty 
there  no  damages  fhall  be  affefied  by  the  court,  if  they  be 
not  found  by  the  jury.  This  is  an  ajfumpfk  in  which  dama^ 
ges  are  the  whole  objed  of  the  writ  and  fuit ;  and  though 
UTue  be  joined  on  a  fa^  in  abatement^  yet  as  to  defendant. 

it 
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it  is  conclufive  to  all  intents  and  purpoles,  and  involved 
the  damages  upon  the  finding  of  the  fzA  againft  him; 
and  if  outrageous  damages  had  been  given,  an  attaint 
would  have  laid.  In  trefpafs  defendant  pleaded  an  arbitrc- 
ment,  and  it  was  found  againft  him  ;  the  court  held  that  in 
trefpafs  the  whole  recovery  is  damages  which  cannot  be  tax- 
ed, but  by  the  inqueft  who  pafled  upon  the'  principal  iiTue. 
II  Hm.  4.  57  C.  and  in  this  cafe  a  venire  de  novo  was 
awarded.     Eicborn  v.  Le  Maitre,     2  fVilf.  367. 

If  a  jury  returned  give  an  imperfe£l  verdict  upon  an  ifliie 
well  joined,  a  venire  facias  de  novo  ought  to  be  granted,  and 
not  a  new  ni/iprius.  For  when  a  jury  returned  by  force  of 
any  venire  facias  to  try  an  iflfue,  has  given  a  verdit^  which  is 
accepted  and  recorded  by  the  court,  be  it  perfect  or  imper- 
feft,  the  jurors  are  difchareed  thereof  for  ever,  and  mall 
never  be  called  back  in  the  fame  caufe  to  try  the  fame  iflue* 
Therefore  if  the  verdi(^  be  fo  imperfe<El,  that  judgment  can- 
not be  given  upon  it,  then  the  court  fliall  award  a  venire 
facias  de  novoj  to  try  the  faid  iflue  by  others,  and  not  a  new 
nifiprius  to  try  the  uime  liTue  again  by  the  fame  jury.  8  Co. 
65.  Cro.  Jac.  210.     2  Wif.  367. 

If  a  jury  give  no  verdi6t,  then  it  feems  that  an  alias  venire 
facias  ought  to  be  awarded,  and  not  a  venire  facias  de  novo^ 
to  try  the  fame  ifllie  again  by  another  jury.     P'ide  All.  18. 

In  debt  on  a  bond,  conditioned  for  performance  of  cove- 
nants, or  in  debt  for  a  penalty  in  articles  of  agreements,  the 
jury  ought  to  aflefs  damages  on  the  breach  affigned  by  the 
plaintift  according  to  \he  flat.  8  and  9  Jf^.  3.  c.  11.  and 
ought  not  to  find  the  debt  generally,  as  in  ca(e  of  a  fmgle 
bond,  or  a  bond  with  condition  for  payment  of  money  only : 
for  if  they  do  find  the  debt  or  penalty  generally,  and  omit 
to  aflefs  the  damages  on  the  breach  or  breaches  affigned, 
it  is  in  fuch  cafe  fmce  the  ftatute  before  mentioned,  a 
defeSlive  verdi£l,  and  on  motion  a  venire  faciar  de  novo 
ihall  be  awarded.     Fide  the  cafe  of  Drage  v.  arand.    2  Wilf 

377* 
*A  yerdiA  general  or  fpecial  mzy  he  amended  by  the  notes 

in  the  book  of  the  clerk  of  aflire,  if  there  be  a  mifprifion, 

JBoWs  cafe.     Salk,  53.     Aliter  in  a  criminal  cafe. 

As  wnere  in  affumpfit  defendant  pleaded  payment  for  part, 

and  non  affumpfn  for  the  reft,  and  the  jury  found  for  both 

quod  non  affumpfit ;  whereas  for  one  it  fhould  have  been  quod 

nonfolvit:  and  the  record  was  delivered  to  the  clerk  ofafftzc 

C  c  3  to 


2^2  Of  a~r-ic5. 

to  2T-:r^,    b-^'-s-j^  it  W2.5  ^*=  n~'':'  '  -,    t>*  ;r-T   h.:*"-* 

2vr/tz.W.  \:  r. -te?  r.:'  cc-i^f:*  in  the  c:  :rr,  ir  i  ii-it  :rf  a 
'wrlr  cf  t-cr  1:^-.*:.       I":r  ;.'  r- -.    'ci  \n   ^r-j::  'bti^ 

i-r.ri::  :.i  C.  3. 

Ut'  n  a  ''r-rjir^.r  ♦;  nli:-::  2t  t'lc  t '!::!,  th:  :r*~  t>.f  r^Jt- 
t:r  cf  f-J:  b*  c^:.:.//:i,  vet  the  --.-7  ztzj  tz.zi  ^  cr  t  - 
c.rr.  i":C,  irJ  ?Tt.%  th-.-n  co::-::':cr-:  .v :  t.-z.  t:i^t  :f  _-  .1 
t.  1-  arz-rr.-.r.l  '.f  t.-e  de.T.u-r-ir  th:r  !r  ;«•  I'hTJ.i  be  i*:r  -'— :r.- 
tiff,  rh.n  Pj  r:-.':h,  :cc.     i'*.:t'.  -'.  ^:.S.     ir.':  22. 

A!:o  it  L2th  bcrn  rciV..  :i  tl.-t  i:.^-  ^m-/:^-  irzr  be  en- 
cj'.'r-.d  c:'  by  a  ar-.'  .''er;*.'-T  of  L.T.2^t<,  v^r^r.  t^-:e  ce- 
nrjrrcr  i>  iet-rn-:'....  1  ;  an i  it  i>  G.d  fj  be  the  n:c:l  -:'-dl 
ccirf':,  vthT.  :  .:ri  is  a  dctrimr  U  n!jc^fy  to  c.ich^'^j^ 
tl.**  ji/v  viii.c'jt  picre  enquirv. 

A  rLr.':rr:r  io  evlj  ice  2:dn-.:t5  tr.c  tmth  of  the  fxi^,b'Jt  denies 
it*  c  ne^t?  in  Lw  ;  and  it  fjch  demurrer  is  at  the  arizes  it 
lhu!l  b  *  triid  and  dciermined  in  the  court  from  whence  iliucJ 
the  record.  And  if  the  demurrer  is  upon  urittin  evidence, 
t!ie  pla!nt!;7  niLifl  join  or  waive  it — ot^.crwi(e  if  upon  ^arzl 
cvidcr-c.      2  Salk.  122. 

In  C  3.  It  appears  to  be  the  pra^icc  when  plaintifFhas  a 
ver  lift  on  on:  count,  to  t3x  cofts  for  the  whole  dcclcration. 
In  B.  R.  ctherv.'ifb,  and  to  tax  cofts  only  on  that  count. 
AV'.V  Brid^res  v.  R.^  f-icrJ.   2  Buickf,  Rep.  800. 

In  Lafa  the  judges  of  aflize  die  after  verdifl,  and  before 
the  day  in  bank,  tiie  clerk  of  cjzc  returns  the  fsjlej^  making 
a  fpccia*  cntr}'.     /'7^>  P-^.-'r.  671. 

it  is  a  ^'*.icr;»l  ru!c  as  to  verdiils,  that  where  the  iflue 
♦taken  and  tried  is  immatertul^  a  verdict  will  not  :iiJ  it;  but 
where  it  is   on!y   i*:fc7'nial^  it  is  helped  by  the  ftatutc  32 
Hen»  8- 

An  in.nirtenal  ifTue  is,  where  what  is  materially  alledgcd 
by  the  pleadings,  is  not  traverfed,  but  an  iffue  is  taken 
c>n  fuch  a  p'Jnt  as  v/ill  not  determine  the  merits  of  the 
caiifc.  An  informal  iffue  is  where  it  is  not  traverfed  in  a 
right  mcnricr. 

A  verdict  cures  not  only  fuch  defe5h  as  may  be  called 
artiricla]  d-lliN,  an!  come  within  the  purview  of  the  feve- 
fp]  ft.'tutts  (if  je fitly  but  natural  defe^^ts,  or  the  omiflions 
of  the  parti(  s  in  their  allegation?,  which  muft  be  prefumed 
to  have  been  given  in  evidence  to  the  jury,  otherwife  they 

could 


flDf  QetDifttf.  283 

And  herein  of  the  Post e a,  and  entering  Ver- 

diiSs,  &CC. 

coxdd  not  have  found  a  vcrdid  for  the  party.  The  ftatutes 
of  jeofails  do  not  help  fub/iance. 

Note.  A  caufe  which  is  commenced  as  a  town  caufe, 
and  not  objeded  to,  (hall  be  confidered  as  fuch  in  all 
its  fubfequent  ftages,  efpecially  after  a  verdiSf,  2  Blackf 
Hep.  992. 

[Vide  more  cafes  under  the  next  title,  "  Judgment  by 
defeult."] 
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And  herein  of  Judges  Certificates* 

A  Cfr/j/fc<7/*  from  the  judge  according  to  the  43  nj  EUx. 
^.  6.  to  deprive  a  plaintiff  of  more  cofts  than  damages^ 
in  any  aSiion  perfonal  [not  being  for  any  title  or  intereft  in 
lands,  nor  concerning  the  freehold  or  inheritance  of  lands, 
nor  for  any  battery]  where  the  debt  or  damages  recovered 
does  not  amount  to  farty  Jhillings^  may  be  granted  after  the 
trial. 

Hut  a  certificate  according  to  the  22  and  23  of  Car.  2.  r.  9. 
muft  be  given  at  the  trial,  the  vrords  of  the  ftatute  being, 
•*  That  in  all  aftions  of  trefpafs^  aJTauhj  and  battery .^  and  other 
*'  perfonal  aftions  wherein  the  judge  at  the  trial  of  the  cauft 
^*  mall  not  Hnd  and  certify  under  his  hand  upon  the  back 
•'  of  the  record  that  an  afliault  and  battery  was  fufiiciently 
**  proved,  or  that  the  freehold  or  title  of  the  land  mentioned 
**  in  the  plaintiff  *s  declaration,  was  chiefly  in  queftion,  the 
*'  plaintiff  in  cafe  the  jury  fliall  find  damages  under  the 
**  value  of  forty  Ihillings,  fliall  not  recover  more  cofts  than 
,  •*  the  damages  fo  found  fliall  amount  unto." 

A  certificate  according  to  tht  fiaiute  8  and  q  ^.  3.  f.  11. 
that  the  trefpafe  vras  wi:iul  and  malicious,  in  order  to  give 
plaintiff  his  fuP  cofts  where  damages  are  found  under  forty 
Jhillings^  muft  be  made  in  court,  or  it  is  void. 

A  certificate  according  to  the  ftatute  7  of  Jac.  i.  c.  5*  and 
511  ofjac.  I.  f.  12.  to  entitle  jti^icesj  mayor s^  parijh  officers^ 
conjlamesy  &c.  to  double  cojts  if  verdi£l  pa(s  for  them  when 
defendants,  muft  be  obtained  at  the  trial. 

But  a  certificate  according  to  the  4  and  5  jtnWj  r.  16.  /l  6. 
may  be  granted  after  the  trial,  the  words  being,  '*  that  if  a 
•*  verdidt  fhall  be  found  upon  any  iffue  in  the  faid  caufe  for 
**  plaintiff  or  demandant  [meamng  where  there  are  doubU 
**  pleas]  cofts  ftiall  be  given  in  like  manner,  unlets  die  judge 
**  certify  that  defendant,  or  tenant,  or  plaintiff  in  replevin^ 
**  had  probable  caufe  to  plead  fuch  matter,  which  upon  the 
*<  faid  iffue  (hall  be  found  againft  him,  &c.*' 

By  24  Geo^  2.  The  party  moving  for  a  fpecial  jury,  (hall 
pay  the  whole  expence,  and  not  to  be  allowed  it,  uiilefs  the 
judge  before  whom  the  cau(e  is  tried,  (hall  immediately 
after  trial  certify  in  open  court,  under  his  hand,  upon  the 
back  of  the  record,  that  the  (amc  was  a  caufe  proper  to  be 
Iried  by  a  fpecial  jury. 
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of  Judgments  by  Default,  and  herein  or  the 
Writ  of  Enquiry,  &c. 

IF  defendant  docs  not  plead  in  the  time  allowed  by  Ac 
rules  of  court,  or  confefTes  the  ai^ion,  or  does  not  de- 
fend it,  the  plaintiff  may  fign  judgment  againft  him.  If  the 
-adion  founds  only  in  damages,  fucb  judgment  is  called  aa 
interlocutory  judgment,  becaufe  the  quantum  of  damages  is 
ftill  to  be  afcertoined  by  the  jury,  before  final  judgment  is 
obtained:  but  if  the  a^ion  is  in  debt^  the  letting  judgment 
go  by  default,  or  confeffion,  or  if  it  pafs  upon  dimumry  is 
finals  inafmuch  as  it  admits  the  very  demand  which  the  plain- 
tiff has  made  in  his  declaration. 

If  judgment  is  figned,  whether  it  is  regular  or  irregular, 
motion  to  fet  it  afide  muft  be  made  two  days  before  the  day 
appointed  for  executing  the  writ  of  enquiry,  fiut  if  the 
irregularity  be  in  the  notice  fubfcribed  to  a  copy  of  the  pro- 
cefe  ferved  on  defendant  according  to  the  flatute,  then  the 
motion  mufl  be  made  before  judgment  is  iigned.  But  if  the 
.  irregularity  is  in  the  notice  of  the  declaration,  then  two  day% 
before  judgment  figned. 

After  plea  pleaded,  defendant  may  confefs  the  a£lion,  and 
withdraw  his  plea. 

But  where  in  ejeSitnent  defendant  pleaded  not  guiby^  and 
then  reli£ia  veri&atione  confcflTcd  the  aiStion,  and  defendant's 
attorney  fubfcrioed  the  declaration  accordingly ;  and  then  it 
was  moved,  that  the  court  would  permit  the  plaintiff  to  en-« 
ter  judgment  for  himlelf,  it  was  denied :  for  per  cur.  the 
defendant's  attorney  ought  to  come  in  proper  perfon  befoxe 
the  mafter  of  the  office,  and  do  it  there.  And  though  it 
was  urged  that  the  attorney  could  not  come  by  any  poi&bi- 
lity,  yet  the  motion  was  denied.     Ld.  Rayms  345. 

When  there  are  iffues  in  fad,  and  in  law,  the  plaintiff 
may  waive  the  iflues  in  hSty  and  take  out  an  ehquiry  upon 
the  judgment  obtained  on  demurrer,  Fleming  v.  Langton. 
Stra.  532. 

But  if  the  plaintiff  will  carry  down  (be  iffues  in  fa£l  to 
trial,  before  the  demurrer  is  determined,  he-  ought  to  take 
out  a  venire  tam  to  try  the  iffue,  quam  to  enquire  of  the  da- 
m^iges  upon  the  demurrer ;  and  in  that  cafe  the  jury  gives 
contingent  damages.     Ibid. 

But  in  the  former  cafe,  where  the  plaintiff  waives  the  if- 
fues in  fa£l,  and  executes  his  writ  of  enquiry  upon  the  de- 
murrer, and  then  comes  to  enter  his  final  judgment,  he  muft 
^nter  a  nolle  pros  upon  the  roll,  as  {o  the  iffues  in  fafl, 

otherwifc 
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otfaerwife  advantage  may  be  taken  thereof  upon  a  writ  rf 
trror. 

Cafe  on  a  promiiTory  note,  to  which  defendant,  with  leave 
of  the  court,  pleaded  non  ajfumpfit^  and  non  ajfumpjk  infra  fex 
annos.  FlatndfF  took  ifuie  upon  the  non  affumfjk^  and  re* 
plied  an  original  as  to  the  non  ajfumpjk  infra  fex  annosy  and 
thereupon  iSuc  was  joined  upon  nul  tiel  record.  On  the  laft 
iflue  plaintiiF  obtained  judgment,  and  thereupon  proceeded 
to  execute  a  writ  of  enquiry  of  damages,  without  trial  of  the 
firft  iflue.  Defendant  moved  to  fet  afide  the  writ  of  en- 
quiry; and  the  court,  upon  hearing  counfel,  ordered  the 
writ  of  enquiry  and  inquifition  taken  thereon,  to  be  fet 
afide.  .  Prior  v.  Earl  of  IJlay.     Barnes^  229. 

If  in  trefpafy  or  ajfaub  and  battery  againft  two,  one  con- 
fefies,  ana  the  other  pleads  to  iflue,  it  is  the  practice  now  to 
iflfue  the  writ  of  enquiry^  fo  that  the  fante  jury  tries  the  iflfue, 
and  aflfeflies  the  damages ;  and  in  cafe  the  defendant,  who 
pleaded,  is  acquitted,  yet  the  plaintiff  fhall  go  on  to  aflefi 
damages  againft  the  other.  Stra.  I222.  But  otberwife  if 
plaintiflF  be  nonfuited.     Stra.  507. 

So  if  one  defendant  appear,  and  plaintlff'declare  againft 
him  fmul  iuhtj  lie,  who  pleads,  and  is  found  guilty  by  the 
inqueft  to  damages,  and  afterwards  the  other  comes  and 
fleads,  and  is  found  guilty,  he  ihall  be  charged  with  the  da- 
mages taxed  by  the  former  inqueft :  for  the  trefpafs  which 
plaintiflF  has  made  joints  cannot  be  fevered  by  the  jury,  if 
the  jury  find  the  trefpafs  to  be  done  by  all  at  one  and  the 
fame  time  :  but  if  the  jury  find  one  guilty  at  one  time,  and 
the  other  at  another,  there  feveral  damages  may  be  affeifed* 
IX  G?.  5. 

In  covenant  three  breaches  were  afligned,  one  whereof  was 
confeifed,  and  the  other  two  controverted,  and  a  venire  ft-^ 
fias  was  awarded  to  try  the  ifTues Joined,  and  to  afliefe  plain* 
tiff's  damages.  At  trial  plaintiff^  obtained  a  verdi&  as  to 
the  breach  confefled,  but  damages  were  negle£ied  to  be  af- 
feiTed  as  to  it,  which  was  for  non-payment  of  rent.  On 
which  plaintiflF  moved  for  a  writ  of  enquiry  to  aflfefs  the  da* 
mages  upon  the  breach  confelTed.  Rule  niji,  and  afterwaids 
abfolute.     Barnes^  728. 

In  ajumpft  againft  two,  A.  pleaded  bankrupteyy  and  B.  a 
former  recovery.  After  judgment  againft  B.  on  nul  tiel  «- 
cord^  plaintift*  confefled  A.'s  plea  to  be  true,  and  entered  a 
nonpros  as  to  him,  purfuant  to  the  llatute  7  of  Anne*     PJaki- 
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tifF  made  out  a  writ  of  enquiry  in  the  fame  manner,  as  if 
the  interlocutory  judgment  had  been  againft  both  defendants : 
but  by  the  inquifinion,  damages  were  found  againft  B.  only. 
On  which  B.  moved  to  fet  afide  the  writ  of  enquiry  and 
inquifition,  and  obtained  a  rule  to  fliew  caufe ;  pending 
which,  plaintift'  moved  to  «mend  the  writ,  by  ftriking-  out 
.A.'s  name  after  the  talker proceffui-i  fuiiy  and  the  rule  was 
made  abfolute  without  oppoiition.  i^tter  which  amendment 
the  writ  tallied  with  the  inquifition,  and  the  defendant's  rule 
was  difcharged.     Ingham  v  Cbirwell  cmclNoke.     Barnes^  15. 

After  interiocutory  judgment  and  writ  of  enquiry  awarded, 
the  plaintiff  became  a  bankrupt;  and  afterwards  the  enquiry 
was  executed  in  his  own  name,  and  held  good  without  a 
ftire  facias  fued  out  by  the  affignees.     2  fVilf  358. 

A  writ  of  enquiry  was  executed  in  Trin*  1728,  and  cofts 
taxed  upon  it,  but  no  final  judgment  entered  up.  And  now 
there  being  occafion  to  prove  the  debt  in  Chancery,  the 
1  writ  of  enquiry  could  not  be  found  ;  and  a  rule  was  made 
for  a  new  writ  of  enquiry  and  inquifition  according  to  the 
Iheriff's  notes,  and  that  the  mafter  (hould  indorfc  the  cofts, 
which  by  the  commitment  book  appeared  to  be  taxed.  Bean 
V.  Elton.     Stra.  1077. 

After  writ  of  enquiry  executed,  a  fatal  miftake  was  found 
in  the  declaration.  On  which  it  was  moved,  that  the  in- 
terlocutory judgment  might  be  forthwith  entered  upon  record, 
agreeable  to  the  declaration  delivered,  and  the  roll  be  brought 
into  the  proper  office,  and  that  the  defendant  might  have 
four  days  to  move  in  arreft  of  judgment  afterwards.  On 
fhewing  caufe  it  appeared,  that  defendant  attended  die  ex« 
ecuting  of  the  enquiry  by  counfcl,  and  crofs  examined  the 
plaintiff's  witnefl'es.  Per  cur.  We  lament,  that  entries  on 
the  roll  are  not  made  at  the  times  when  they  ought  to  be 
made ;  the  rule  cannot  b«  difcharged,  becaufe  defendant  did 
not  rely  on  the  miftake,  but  has  made  a  defence  on  the  ex- 
ecuting the  writ   of  enquiry.      Freeland  v.  Hunt.    C,  B» 

2  mif.  380. 

In  trmafs  for  taking  a  gelding,  &c.  defendant  juftified  as 
bailiff*  of  the  flieriff,  under  a  warrant  by  virtue  of  a  writ  of 
levari  facias  de  exitibus  terra  *,  from  the  Exchequer,  after  a 

return 

•  But  note,  on  9.  levari  facias  de  exitibus  terra^  upon  an  in- 
^nifition  on  a  fptcial  capias  utlagatum^  cattle  of  a  iiranger  on 

the 
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return  upon  zfpecial  capias  utlagatum  againft  one  J.  S.  out- 
lawed, teiled  Hil.  t  fy.i^M.  that  he  took  the  cattle  as  the 
ifllies  of  the  tenement  of  the  outlaw^  fpecified  in  the  writ; 
plaintiff  replied,  that  he  took  the  cattle  in  his  own  proper 
land,  abfqut  hocj  that  he  took  them  on  the  tenement  called 
S.  (of  ttie  outla^^)  iiTue  was  taken  thereon,  and  verdid  and 
damages  for  plaintiff.  Motion  in  arrcfb  of  judgment,  be- 
caufe  the  iffue  was  immaterial^  as  defendant,  bv  his  plea,  had 
confeffed  the  trefpafs,  and  the  matter  of  juilihcation  was  all 
void,  for  it  was  impolBble  that  there  could  be  any  fuch  writ 
of  Hilary  term^  6  IVi^  M.  as  the  queen  died  at  driftmaf 
before,  and  fo  all  the  matter  about  tlie  writ  and  warrant  be- 
ing impoffible,  all  was  void :  and  as  defendant's  plea  amounted 
to  a  confef&on,  plaintiff  Ihould  have  demurred^  and  not  taken 
iilue.  Per  cur*  This  is  a^  immaterial  iffue  for  the  reaibn 
fupra.  This  miftake  is  not  amendable  or  cured  by  verdi^ 
and  there  fliall  be  no  repleader :  but  upon  the  confeffion  of 
defendant  in  his  plea,  there  fhaU  be  a  writ  of  enquiry  to  af- 
certain  the  plaintiff's  damages ;  and  for  this  Lacey  v.  Rey- 
noldsy  Cro.  EL  214.  and  accordingly  a  fpecial  entry  was  made 
oh  the  roll,  after  the  return  of  the  poftea^  and  a  writ  of  f  »- 
quiry  was  awarded.  Jones  v.  Bodnies^  Carth.  370.  f^idg 
the  form  of  fuch  fpecial  entry.  Ibid.  372.  2  Roll,  Abr.  99. 
-—and  vide  Broadbent  v.  Wilkes^  2  Barnes^  106. 

•  In  covenant  there  was  judgment  by  default,  and  a  writ  of 
enquiry  was  executed  \  on  which  fuch  fmall  damages  were 
given,  that'  the  plaintiff,  diflatisfied  therewith,  moved  for 
leave  to  difcontinue  his  adion;  and  this  being  obje^d  to 
on  the  part  of  defendant,  the  court  faid  they  had  no  power 
to  give  fuch  leave  without  the  confent  of  defendant.  Et 
per  Hoh  C.  J,  It  is  certain,  that  the  a£tion  may  be  difcon- 
tinued  by^the  aflent  of  the  defendant :  and  that  even  after  a 
▼erdi£t,  it  may  be  difcontinued  by  fuch  affent.  And  that  there 
was  no  difference  [in  refpeft  to  the  difcontinuance]  between 
a  verdi£l  upon  iffue  joined,  and  a  verdi£l  upon  a  writ  of 
enquiry.  And  it  was  held,  that  the  plaintiff  could  not,  by 
law,  difcontinue,  without  the  ailent  of  the  defendant.  Ste* 
pbens  V.  Ethericky  Carth.  86. 

the  premiffes  of  the  outlaw,  lenfdnt  and  ciucbatit  may  be  taken 

and  fold.     Ld,  Raym.  306. So  may  fuch  cattle  be  taken  on  the 

executory  writ  of  levari  facias  at  the  common  law. 

Rule 
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Rule  to  ihcw  caufe,  why  enquiry  and  inquifition  (hould 
not  be  iet  afide  for  two  objedions.  i.  That  the  notice  was 
ferved  on  defendant  himfelf,  and  not  his  attorney.  2.  That 
the  time  appointed  by  the  notice  for  executing  the  enquiry, 
was  between  the  hours  of  ten  and  five.  It  was  admitted 
that  both  objeiflions  were  good;  but  it  was  infifted,  that  both 
of  them  were  cured,  by  one  R.  an  attorney's  attending  at 
the  execution  on  the  part  of  defendant,  crofs  examining 
witnefles,  and  producing^  a  witnefs  for  defendant.  The 
a£lion  was  falfe  imprifonment,  and  the  damages  given  were 
250 /•  and  no  fpecial  damage  being  laid,  and  it  appearing 
that  plaintiiF  was  confined  for  no  longer  time  than  twenty- 
lix  days ;  and  plaintiff  making  no  affidavit  about  the  da* 
mages  or  imprifonment,  the  court  thought  the  damages  ex-> 
ceffive,  and  ordered  the  enauiry  to  be  fet  afide  upon  payment 
of  cofts,  and  a  new  writ  of  enquiry  tb  be  executed  before 
a  judge  at  the  next  affizes.     Barnes^  233. 

Motion  to  fet  afide  an  interlocutory  judgment^  mu&  be  made 
two  days  before  enquiry  be  executed,  x  Barnesy  187.  2 
Barnes^  ill.     Pra£f.  Reg.  955. 


Of 
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I 


F  plaintiiF  concludes  to  the  country^  znA  gives  *  notice  of 

trial  on  the  back  of  the  pleadings,  and  defendant  does  not 
join  ilTuc  before  the  rule  is  out,  then  after  judgment  is  ob- 
tained by  default  for  not  joiiting  iffue,  the  defendant's  attor- 
ney ihall  be  obliged  to  accept  notice  of  executing  a  writ  of 
enquiry^  from  the  time  of  giving  the  notice  of  trial.  HiL 
8  Geo.  I.  B.R.  and  HiL  6  Geo.  i.  C.  B. 

But  then  the  plaintiiF  muft  give  notice  of  the  hour,  and 
place  of  executing  it.  ' 

Where  the  defendant  demurs  to  the  plaintifPs  declaration, 
the  defendant's  attorney  (hall  accept  notice  of  the  enquiry  on 
the  back  of  the  joinder  in  demurrer. 

So  where"  defendant  pleads  a  dilatory  plea,  and  plaintiflF 
demurs,  the  defendant's  attorney  fliall  accept  of  notice  of  the 
enquiry  on  the  back  of  the  demurrer.     Tr.   i  o  Geo.  i . 

So  notice  of  executing  enquiry  may  be  given  on  the  back 
of  nul  tiel  record,     i  Barnes  176.  Pra(^.  Reg.  443. 

If  plaintiff  appears  for  defendant,  and  figns  judgment  for 
want  of  a  plea,  he  may  give  notice  of  executing  a  writ  of 
enquiry  to  defendant  himfelf,  or  leave  the  fame  at  his  lall 
place  of  abode. 

But  notice  to  defendant  himfelf,  when  his  attorney  is 
known,  is  bad.     Pra^»  Reg.  275.     Caf'  of  Pra£f.   C.  B. 

If  there  have  been  no  proceedings  for  a  year  after  interior 
cutory  judgment  figned,  there  muft  be  a  term's  notice  of 


•  The  notice  of  enquiry  is  in  the  following  form : 

CA.  B. 

In  ■  <     againft 

LCD. 
SIR, 

Take  notice  that  a  writ  of  enquiry  of  damages  will  be  exe- 
cuted in  this  caufc  on  ■  next  the  ■  day  of  this 
inftant  December ,  between  the  hours  of  ten  and  twelve  of  the 
clock  in  the  forenoon,  at  the              ■    in  . 
Your  humble  fervant, 

I.  M.  attorney  for  plaintiflT. 

'To  Mn  O,  P.  attorney  for  defendant. 

executing 
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executing  the  enquiry,  which  niuft  be  given  before  the  eflbign 
day.     Mich.  1654  and  Eaft.  13  Geo.  %.  C.  B. 

Interlocutory  judgment  was  figned  in  Trinity  Term 
1737,  and  in  Auguji  1738,  a  writ  of  enquiry  was  executed 
upon  eight  days  notice,  which  was  fet  afide  as  irregular: 
and  it  was  held,  that  where  a  term's  notice  of  trial  is 
required,  there  muft  at  the  fame  diftance  of  time  be  the 
like  notice  of  executing  a  writ  of  enquiry.  Payton  v.  Bur^ 
dus.     Stra.  noo. 

There  muft  be  the  fame  notice  of  executing  a  fclre  fieri 
enquiry,  as  of  a  common  writ  of  enquiry.  Strai  235. 
623.     Ld.  Raym.  1382.     2  Barnes  237.     PraSl.  Reg.  C.  A 

379- 

But  no  notice  need  be  given  of  executing  a  writ  of  elegit. 

'  Tr.  30  Car.  2.  being  z /pedes  of  execution— nor  of  an  extent. 
Ld,  Raym.  1382. 

If  the  writ  of  enquiry  is  to  be  executed  in  the  country, 
there  muft  be  eight  days  notice  thtrcof  exclufive.    ATuh.  1654. 

If  in  London  or  MiddUfex^  and  defendant  lives  within  forty 
miles  of  London^  eight  days  notice  exclufive  muft  be  given.— 
If  he  lives  above yer/y/n/i^f  offl,  xYi^n  fourteen  days  notice  ex- 
clufive muft  be  given.     . 

The  lame  pra&ice,  though  defendant  himfelf  is  an  attorney. 
Barnes  203. 

If  it  is  to  be  executed 'at>  the  affizes^  the  notice  muft  be 
generally  for  the  affizes^  and  it  need  not  be  entered  with  tiie 
marjhal^  as  iflues  muft  be.     Vide  Barnes  135. 

Defendant  on  motion  may  have  the  writ  of  enquiry  exe- 
5cuted  at  the  affixes,  if  he  thinks  proper,  as  the  extraordinary 
cofts  fall  on  himfelf.     Barnes  233. 

If  a  writ  of  enquiry  is  executed  at  the  affvzes  before  a  judge 
of  nifttrim^  he  is  only  an  affiftant  to  the  fherifF,  and  has  no 
judtciai  power.  And  if  the  parties  come  to  an  agreement 
there,  the  way  to  make  it  efFediual  is,  to  bring  it  to  him  to 
fign,  and  afterwards  to  move  the  court  to  have  it  made  a 
xuic  of  court.     Per  Hok^  C.J.     12  Mod.  610. 

Notice  of  executing  the  writ  of  enquiry  ftiould  be  confined 
to  iwo  hours.  Prad.  Reg.  445.  Ca.  ofPraR.  C.  B.  113. 
J  Barnes  213.  221. 

Notice  was  to  execute  a  writ  of  enquiry  by  ten  o'clock ; 
and  no  defence  being  made,  the  court  fet  it  aflde  fiar  oncer* 
ttaioty.     Stra.  iij^z. 

Notice 
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Notice  of  executing  It  at  ileVin^  without  naming  any  other 
houry  was  held  regular,  it  appearing  by  affidavit  that  it  was 
held  before  twelve.     Barnes  302. 

Notice  of  executing  it  at  ten  in  the  forenoon,  or  as  foon 
after  as  the  iherifFs  can  attend,  was  held  bad.  Pra6l*  Reg. 
134.  Caf  ofPraSf.  CjB.  9^.     1  Barnes  210. 

The  notice  muft  be  certain  as  to  place ;  and  where* it  was 
faid,  at  the  Three  Tuns^  Brook-Jlreet^  HoWorn^  it  was  held 
bad,  there  being  three  Brook-ftreets  in  Afiddlefex.  i  Barnes 
ai8.     Pra£f^  Reg.  447. 

If  at  WeJIminfier  generally,  it  is  bad.  Pra^.  Rig* 
447. 

Notice  of  executing  cnquirv  in  a  iolnt  aSion,  ought  to  be 
given  to  both  defendants.     Praif^  Keg,  443. 

A  countermand  of  notice  of  executing  a  writ  of  enquiry^ 
is  to  be  givren  in  the  fame  manner  as  a  countermand  of  no- 
tice of  trial,  /.  e,  in  a  country  caufe,  notice  of  countermand 
muft  be  delivered  Jix  days  before  the  day  of  executing  the 
fame:  and  the  like  notice  if  the  enquiry  is  to  be  executed 
in  town,  and  the  defendant  lives  above  forty  miles  from 
London.  But  if  to  be  executed  in  London  or  Wejlminfler^ 
and  defendant  lives  within /ir/y  miVrj,  then  two  days  before. 

Continuance  of  notice  of  enquiry  ihould  be  ferved  two  days 
before,     i  Barnes  213. 

So  fliort  notice.  PraSt,  Rsg.  444.  Barnes  301.  And 
for  want  of  two  days  notice,  the  inquiiition  was  fet  aiide. 

The  writ  of  enquiry  muft  be  returnable,  as  the  original 
proceedings  are,  whether  on  a  general  return  day^  or  a  day 
certain.  But  fhould  it  be  otherwife  by  miftake,  it  is  not  an 
irregularityj  but  error^  therefore  no  advantage  can  be  taken 
thereof  by  motion  to  fet  afide  the  inquifition. — fide  Barnes 
230.  But  though  it  is  error^  yet  it  may  be  helped  now  by 
the  ftatutes  of  jeofails^  and  be  amended  from  the  award 
thereof  on  the  roll. 

Improper  or  defedlive  notices  of  executing  writs  of  enqui- 

3%  are  cured  by  appearance  of  the  party  or  his  attorney. 
arnes  233. 

The  notice  miftook  the  plaintiff's  name,  and  held  bad* 
2  Barnes  247. 

If  the  witnefles  will  not  voluntarily  attend  at  Ac  execution 
of  the  writ  of  enquiry,  the  party  wanting  their  teftimonj 

majr 
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may  take  out  z/ubpofua  ad  tejitfcandum^  which  is  to  the  fol- 
lowing efFeft : 

jGeorge  the  thlrd^  by  the  grace  of  God  of  Vreat-Bri' 
tairiy  France,  and  Ireland,  king,  defender  of  the  faith,  &c. 
To  E.  F.-^G.  H.  &c.  greeting :  We  command  you,  that 
all  and  fmgular  bufineiTes  and  excufes  being  laid  aiide,  vou 
and  every  of  you  be  in  your  proper  perfons  before  our  me- 
rits of  MiMefex  on  the  day  of 
at  q'dock  in  the  noon  of 
the  fame  day,  at  the  GuHdhall  in  King-StreeU  IVeftmnftir^ 
fif  in  a  vacation,  or  in  an  afternoon  in  term  time]  at  the 
Uhree  Tum^  in  Brook-Jlreet,  near  Holhorn,  in  the  county  of 
MiMUfex^  to  teftify  the  truth  in  a  certain  matter  of  contro- 
verfy,  pending  in  our  court,  before  usy  at  Wejlmhjler^  be- 
tween A.  B.  plaintiff,  and  C.  D,  defendant,  or  a  plea  of  [as 
the  aftion  isj  in  which  faid  matter  a  writ  of  enquiry  of 
damages  will  then  and  there  be  executed;  and  this  you, 
or  any  of  you,  are  by  no  means  to  omit,  under  the 
penaltv  upon  each  of  you  of  one  hundred  pounds.*'  Wit- 
nefs,  «c, 

^ou  iign  and  feal  this  writ,  and  make  out  a  note  for  the 
office^  and  tickets  for  the  witnefles. 

A  fuhpaena  ticket  on  a  writ  of  enquiry. 

Mr. 

By  virtue  of  a  writ  of  fubpoena  to  you  direftcd,  and  here- 
with (hewn  unto  you,  you  are  perfonally  to  be  and  appear 
before  our  iheriff  of  die  county  of  or  his  under 

fheriff,  on  the  day  of  inftant, 

at  ten  o'clock  in  the  forenoon  of  the  fame  day,  at  the  houfe 
of  in  in  the  faid  county,   then  and 

there  to  teftify  the  truth  according  to  your  knowledge^ 
upon  a  writ  of  enquiry  of  damages,  to  be  then  and  there 
executed,  in  a  certain  caufe  now  depending,  between 

plaintiff,  and  defendant,  in  a  plea  of 

on  the  part  of  the  plaintiff;  and  this  you  are  not  to  omit, 
upon  pain  of  one  hundred  pounds.     J3aicd  the 
day  of  in  the  twentieth  yeaf  of  the  reign  of  our 

iovcrcign  lord  George  the  third,  by  the  grace  of  God  kiiii:  of 
Creat'Britahi^  France^  and  Ireland,  defender  of  the  faith. 

Vol.  I.  Dd  &c. 
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&c«  and  in  die  year  of  our  Lord  one  tboufimd  feven  hundred 
and  feventy-nine. 

By  the  Court. 

Notice  of  the  execution  of  the  tvrit  »f  enquiry  was  twice 
contbiued.  The  court  held  the  fecond  continuance  bad. 
A  notice  can  be  continued  but  once.  The  firft  continu- 
ance was  alfo  bad,  not  bein^  ferved  till  within  an  hour 
before  the  executicm  of  the  writ,  i^en  it  ihould  have  been 
ferved  two  days  before.    Barnes  297- 
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T  TNDER  Sheriffs  ought  to  execute  writs  of  enquiry,  and 
^  not  appoint  deputies  :  hut  if  executed  by  a  deputy,  and 
defence  made  thereon,  the  court  will  not,  for  that,  fet  the 
inquifition  afide,  though  the  under-fheriff  i^  liable  to  an 
attachment.  Fide  Barnes  232.  But  the  fheriff  may  appoint  a 
perfon,  under  his  feal,  to  execute  an  enquiry. 

A  verbal  appointment  of  one  to  execute  the  writ  of  en- 
quiry, gives  no  authority ;  but  this  objedtion  is  waived  by 
making  defence.     Barnes  413. 

An  inquifition  taken  before  two  under-fheriffs  extraordi- 
nary, vrzs  fet  afide,  for  the  high  fheriff  can  appoint  no  more 
than  one  under-fheriff  extraorainary.     2  JVilf.  378. 

A  writ  of  enquiry  cannot  be  executed  on  a  Sunday^  as  it  is 
within  the  a£^.  29  Car.  2.  c.  7.  And  the  court  is  bound 
to  look  into  the  almanack.     Stra.  387. 

An  enquiry  executed  on  fhe  return  day  of  the  writ,  is 
good.     Ld.  kaym.  1449, 

It  may  be  executed  on  the  return  day,  before  the  rifiog  of 
the  court,     Ca.  efPra^f.  C,  B.  84, 

The  jury,  upon  executing  the  enquiry,  muft  find  fofne  da^ 
mages^  otherwife  it  is  bad* 

Ef  they  find  /mail  damages,  the  inquifition  muft  ftand. 
Barnes  230. 

If  they  find  exceffh^  damages^  the  defendant  may  move  the 
court  to  fet  afide  me  inquifition, 

If  the  damages  given  on  a  writ  of  enquiry  be  more  than  ia 
laid  in  the  declaration,  and  judgment  be  entered  accordingly, 
it  is  error.     2  Blackf  Rep.  1300. 

Damages  for  more  were  given  on-  a  writ  of  enquiry^  than 
bid  in  the  declaration,  and  on  error  the  judgment  was  re-> 
verfed  for  that  reafon.     Baker  v.  Backe.     Ld.  Raym.  1382. 

The  executioQ  of  a  writ  of  enquiry  before  fourteen  jurors^ 
[inftead  of  twelve]  was  held  ^ood :  for  it  is  but  an  inqueft  of 
office,  whereon  no  attaint  lies.  2  Roll.  Abr.  673.  2  &tra.  1 1 59. 

hfeeond  writ  of  enquiry  cannot  .iffue  till  the  firft  is  return- 
ed, if  it  does,  it  is  irregular,  and  the  court  will  fet  afide  the 
execution  thereof  on  motion.     Barnes  23 1  • 

The  writ  of  enquiry  bdfore  the  return  thereof  was  altered, 
and  refealed,  and  afterwards  executed  according  to  notice ; 
and  on  motion  to  fet  the  enquiry  afide,  the  court  difcharged 
the  rule,  being  of  opinion,  that  as  the  writ  had  not  been 
made  ufe  of  before  the  alteration,  the  plaintiff  had  done  no-, 
thing  irregular.     Barnes  232. 

0  4  3  Execution 
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Execution  of  a  ut//  of  enquiry  may  be  adjoumcd  after  it 
is  entered  upon.  Cafe  was  upon  an  enquiry  executed  before 
the  cniet  juftire;  the  plaintiff  could  not  prdvc  the  quantity 
of  goods  delivered,  for  want  of  a  rcr\-ant  who  was  abfent; 
and  on  plaintiff's  fubmitting  to.  pay  cofts,  he  adjourned  it 
over  to  the  next  f;U ing,  and  compared  it  to  the  cafe  of  a 
coromr^s  inqwjl  or  a  commijfwn  of  lunacy^  where  Ae  jury  are 
adj-'u  :*cd  over  fcver.d  times,  it  being  but  an  inqueft  of 
o&ce.     C:>Uman  v.  Mawbcy  <J  al.     Stra.  853. 

Ti)**  writ  of  enquiry  ir.  jII  he  erigrcHed  on  a  double  twelve- 
penny  ilampcd  piece  of  |.?:cnTient,  and  fealed  but  not  figned, 
wit':  the  attonry's  name  indo:  lid,  and  the  time  and  place 
when  and  \*h"rc  notice  has  been  given  for  the  execution  of 
it,  and  then  it  ipuft  be  taken  to  the  flierifP's  office,  where  it 
fliould  h:  left  tv.  j  di»ys  before  the  execution^  that  the  IherifF 
may  have  time  to  fuirmon  a  jury.  But  in  London^  as  a  jury 
is  gencrj.'')  fittirg  ?t  GnUai.alLi  and  in  Wejhmnjler  at  tte 
G'j'uahail  VV eftminfter,  in  term ;  or  if  vacation,  at  the  Three 
Tun  in  Brook-Jheetj  Holcomj  between  the  hours  of  ten  and 
Uveht^  this  is  not  much  regarded,  and  notice  thereof  muft 
be  given  accordingly. 

When  the  day  of  executing  the  writ  comes,  the  fheriff's 
dcj^aty  anl  jury  are  attended  by  the  plaintiff's  attorney  or 
ccuiuel,  if  tiiought  proper,  to  prove  the  plaintiff's  demand, 
or  dnmajr.s  fufiained  by  him;  ^t\i  the  defendant,  in  mid- 
gatioii  oi  luch  dainagcs,  may  produce  witneflcs  on  his  part  *. 

On  the  return  of  the  writ  the  plaintiff's  attorney  muft 
call  on  the  fhcriff  for  the  inquifitionj  which  is  annexed  to  the 
writ,  ior  which  a  receipt  is  giveji. 

A  note  of  hand  muft  be  proved  on  a  turit  of  enquiry^ 
though  declared  upon  in  the  adtion.  Snmvdin  v.  Themasm 
Hil.   1 1  Geo.  3.  C.  jB.     2  Blackf.  Rep.  748^ 

IntCi^ft  is  due,  and  may  be  afcertained  on  executing  a 
tvrit  of  enquiry  on  all  liquidated  fums,  from  the  infhint  the 
principal  becomes  due  and  payable,  as  on  all  biQs  of  exchange 
*— on  notes  of  hand  payable  at  a  day  certaini— on  notes  pay- 
able on  demand,  after  demand  made^on  money  lent :  and  on 
an  account  ftated.  ^ide  2  Bkckf.  Rep.  'jti — tnul  Barnes  228. 


•  In  Londcv  for  executing  a  nvrk  of  enquiry  you  pay  1  /.  7/.  44/. 
and  for  every  witnefs  fworn,  4^/.  in  Middieje^^  and  in  moft  oUier 
counties  you  pay  1  /.  10/.  kd* 

But 
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But  not  on  goods  fold  and  delivered,  they  being  ufually 
upon  credit,  of  three  months,  fix  months,  or  indefinite : 
nor  is  the  fum  liquidated  till  the  jury  find  the  value. 

If  the  writ  of  enquiry  is  not  executed  according  to  notice, 
the  defendant  mall  have  coils.  Noie  on  Reg.  Hil.  8  Geo.  i. 
B.R.  , 

Both  courts  now  give  cojls  for  not  executing  a  writ  of  en^ 
quiry  abcording  to  notice,  holding  that  notices  of  enquiry 
ftand  upon  the  fame  reafon  as  notices  of  trial.  Fide  Barnes 
230. 

The  want  of  a  writ  of  enquiry  after  judgment  by  default, 
is  now  aided  by  the  4  and  5  Jnnej  c,  16.  and  not  aflignable 
for  error*     IJ!es  v.  Pitt.     Ld.  Raym.  1397- 

Note^  If  final  judgment  is  not  figned  before,  a  motion  to 
fet  afide  an  inquifition  may  be  made  the  fixth  day  in  term, 
after  the  writ  of  enquiry  is  returnable,  if  in  C,  B.  t  Wilf. 
Jtep.  379. 


Dd  1  Of 
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to  deprive  PlaintiiFof  Cofts. 

nrHERE  are  feveral  ftatutes,  crefting  Courts  of  Requejt 
^  or  ConfcUnce  in  various  places,  for  the  trial  of  adions 
under  forty  Jhillings ;  in  moft  of  which  is  a  claufc,  giving 
ilefendant,  in  cafe  plaintiff  fues  in  a  fuperior  court,  inftead  of 
fuch  inferior  court,  and  recovers  lefs  than  forty  Jhillings^  his 
cofts,  either  Jingk  or  double.  Vide  ti\e  fiat.  ^  Jac,  i.  c.  15. 
for  London^  &c. 

After  an  inqueft  taken  by  default,  defendant  came  into 
court  and  fuggefted  upon  the  roll,  that  plaintiff  ought  not  ta 
recover  J  &c,  [fetting  out  the  ftatute  3  jfa,  i.  c.  15.  made 
for  the  recovery  of  fmall  debts  in  London.]  Per  cur.  The 
inqueft  being  taken  by  default,  the  defendant  is  out  of  court 
as  to  all  purpofcs  but  having  judgment  againft  him.  After  a 
default  there  can  be  no  repleader.     Fide  Stra.  46* 

Eut  where,  after  a  verdi^  for  30  {hillings,  the  defendant 
made  fuch  a  fuggeftion,  which  was  argued  on  demurrer,  the 
c6urt  held  it  to  be  well  fuggefted  after  a  verdift.  Pennell  v. 
Ji''alli$  in  B.  R.  Mich*  g  TV.  3.  cited  in  the  foregoing 
cafe. 

Such  fuggeftion,  entered  with  leave  of  the  court,  after  a 
verdiSf  had  for  the  plaintiff"  under /ir/y^/7//«fi,  is  travcrfable 
or  demurrable  to  by  the  plaintiff,  Vide  Barnes j  470,  471. 
and  Stra,  46. 

The  proper  foundation  for  leave  to  enter  fuch  a  fuggeftion 
after  a  verdl£l,  is  by  an  afEdavit  of  the  fa6l  on  the  part  of  de* 
fendant.     lb,  and  Stra,  974.  11 20. 

And  when  fuch  fuggeftion  is  entered  with  leave  of  the 
court,  the  method  is  to  grant  a  rule,  that  unlefs  plaintiff 
pleads  to  the  fuggeftion  within  the  time  limited  thereby,  the 
matter  fuggefted  is  to  be  taken  for  true,  and  the  officer  to 
allow  double  or  treble  co/is,  according  as  the  ftatute  on  which 
fuch  fuggeftion  is  founded,  dire<Ss. 

Plaintiff's  original  demand  was  15I.  Defendant  gave 
notice  of  fett^off,  but  took  no  advantage  under  it,  proving 
on  the  trial,  payments  in  part,  which  reduced  the  debt  to 
il.  13s.  and  that  the  jury  gave  in  damages.  Defendant 
then  obtained  a  rule  to  (hew  caufe  why  he  fliould  not  have 
Jeave  to  enter  on  the  roll  a  fuggeftion,  [purfuant  to  the  flat,. 
1  IV.  isf  M.  fetting  up  Courts  of  Confcience  in  Brijhl^ 
Gloucfflcry  ^c]  and  it  was  made  abfolute.     Barnes j  353, 

So  that  notwithftanding  plaintiff  declares  for  more  than 

forty  Jhillings^  yet  if  the  jury  give  a  verdiSf  for  lefs,  which 

was  the  true  debt  at  the  commencement  of  the  fuit,  the  de- 

.  fendant 
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fendont  may,  if  a  peifon  within  the  a£l,  with  leave  of  di^ 
court,  make  fuch  fuggeftion,  and  the  cofts  of  the  fuggeftion 
(hall  alfo  be  included  in  the  cofts  of  the  a£tion. 

But  if  the  debt)  at  the  commencement  of  the  aflion,  was 
^kawt  forty  Jhillings^  and  defendant  pleads  or  gives  in  evidence 
a  fett-oK  and  plaintiff  has  a  verdid  for  die  balance  undet 
fifty  fitl/ingsy  the  defendant  can  make  no  fuggeftion. 


Dd^  or 
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Of  figning  Judgment. 
In  TS.  E»  In  C.  IB. 

tN    B*   R.   plaintiff  muft        In  C.  B.  no  nilefor  judg- 

^  give  a  rule  for  judgment^    ment  is  given,  but  plaintiff 
with  the  clerk  of  the  rules,     muft   wait  four  days  exclu- 
In  like  manner  as  rules  to   five^  before  judgment  can  be 
plead,  &€•  which  rule  is  out    figned. 
in  four  days  exclufive,  [Sun- 
day or  other  day  on  which  the 
court  doth  not  fit,  not  being 
accounted  one,  unlefs  enter- 
ed on  the  laft  day  of  the  term, 
or  within  four  days  after.] 
So  that  if  a  rule  is  given  on 
Wcdnefday^  the  plaintiff  can- 
not fign  judgment  till  Tuefday 
after.     Vide  Salk.  399.  note 
of  Reg.  Eajl.  K^Geo.  2. 

If  the  plaintiff  has  obtained  an  interlocutory  judgment  in 
B.  R.  he  muft  not  give  the  rule  for  judgment,  till  the  day 
after  the  return  of  the  writ  of  enquiry. ^^knA  if  die  writ  of 
enquiry  be  returnable  the  laft  day  of  the  term,  (as  it  may) 
he  muft  not  give  the  rule  till  the  day  j  and  then  after  four  days 
may  fign  judgment. 

On  judgment  by  default  no  rule  need  be  given,  becaufe 
defendant,  in  that  cafe,  tacitly  confeffes  the  juftice  of  the 
plaintiff's  demand,  by  not  coming  in  time  to  defend  the 
a£tion« 

Nor  need  the  defendant  give  a  rule,  where  plaintiff  it 
nonfuited, 

A  rule  for  judgment  may  be  given  within  four  days  after 
the  term,  and  entered  as  of  the  laft  day  of  the  term,  Not§ 
§n  Reg.  Eajh  5  Geo.  2.  B.  R. 

It  is  the  allowed  practice  to  enter  judgments  in  a  vacation, 
as  of  the  precedent  term,  and  they  will  be  good  judgments  of 
the  precedent  term.  Ld.  Raym.  850.  Though  they  won't 
affect  purchafers  by  the  ftatute  of  trauds,  but  from  die  fign- 
ing. So  that  if  A.  recovers  judgment  agatnft  B.  and  B.  dies 
in  the  vacation  within  the  year,  at  the  end  of  it  A.  may  fue 
out  a  fi,  fa.  as  of  the  precedent  term,  and  levy  the  goods  of 
]}.  in  the  hands  of  his  executors.     Ibid. 

If  plaintiff  become  bankrupt  between  interlocutory  zndfrud 
ju(^gn)cnt,  yet  final  judgment  fhouldbe  entered  in  the  name 
of  plaintiff. 

+  If 


0  fl)f  Jiiligmcntf  301 

Of  figning  Judgment. 

IT  a  caufe  refts  four  terms  without  any  proceedings, 
judgment  cannot  be  figned  without  a  term's  notice.  Mod. 
Gaf.  18. 

There  cannot  be  final  judgment  in  redox  w/a/ a£tlons, 
without  a  peremptory  rule  on  motion.     Salk.  399. 

The  court  will  not. give  leave  to  enter  up  a  judgment  of 
twenty  years  ftanding,  nunc  pro  tuncy  for  at  fuch  a  diftance 
t)f  time,  it  muft  be  prcfumed  that  the  debt  was  fatisfied. 
Flower  V.  Lord  Bolinghroke.     Stra.  639. 

If  plaintiff  appears  for  defendant,  he  need  not  call  on  de- 
fendant for  a  plea  before  he  figns  judgment,  for  not  pleading 
in  time,    i  Barnes^  177. 

If  a  plea  be  put  in  before  judgment  figned,  though  the 
time  for  pleading  is  out,  yet  plaintiff  cannot  fign  judgment, 
Supp.  to  2  Barnes  J  29' 

If  the  demand  ot  a  plea  is  not  made  till  the  rule  to  plead  is 
out,  yet  the  plaintiff  cannot  fign  judgment  till  twenty- four 
flours  after  demand  made. 

Plaintiff  cannot  fign  judgment  for  want  of  a  plea,  till 
the  afternoon  of  the  day  after  the  rule  to  plead  is  out. 
Bamesy  a66. 

If  a  fumtnons  for  time  to  plead  has  been  had,  though 
plaintiff's  attorney  attends,  and  flays  an  hour  [as  is  ufual], 
and  defendant's  attorney  does  not  attend,  yet  the  fummons 
muft  be  difcharged  before  judgment  can  be  figned.  Barnes^ 
240. 

If  defendant  having  a  judge's  order  for  time  to  plead, 
pleads  a  plea  in  abatement,  plaintiff  may  fign  judgment,  and 
no  occafion  to  apply  to  the  court  to  fet  afide  the  plea. 
-Barnesy  263. 

So  if  he  put  in  z  frivolous  demurrer  after  an  order  for  time 
to  plead.     Bamesy  271. 

If  an  agent  gives  time,  a  country  attorney  cannot  fign 
judgment  till  that  time  is  out.     Barnes^  256 

When  the  caufe  of  a(%on  is  fully  confeffed  by  the  plea, 
and  -Ae  matter  of  the  plea  is  ill  in  fubftance,  judgment  fhall 
l>e  given  for  plaintiff,  notwithftanding  a  verdift  for  defen- 
dant.    Ld.  Raym.  924. 

If  defendant  pleads  a  plea  not  adapted  to  the  aAion,  judg- 
ment may  be  figned.     Barnesy2$y. 

Defendant's  attorney  fent  a  note  to  plaintiff's  attorney,  on 
damped  paper,  thus :  "  I  plead  nil  debet,  Your's,  &c.'* 
And  without  calling  for  a  plea  in  form,  the  plaintiff's  attor- 
ney figned  judgment,  which  was  held  regular,  and  the  no- 
tice 
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tice  to  be  no  plea.  Pleas  delivered  to  attornies  mufl  bo 
drawn  up  in  the  fame  manner  as  to  be  left  in  the  office. 
Barnes^  239. 

But  where  in  ejeSfnunt  the  tenant  entered  an  appearance, 
and  Tent  a  note,  diat  he  pleaded  not  guilty  \  and  for  want  of 
a  pica  in  form,  plaintiff's  a&;ent  figned  judgment,  fuch  judg- 
ment was  fet  afide :  becaufe^  according  to  the  words  of  the 
jrule  againft  the  cafual  eje^or^  unlefs  the  tenant  appears,  a 
new  declaration  againft  the  tenant  (hould,  in  ftri(^nefs,  have 
been  delivered,  before  a  plea  in  form  could  have  been  re- 
quired.    BarneSy  270. 

PlaintiiF  entered  an  appearance  for  defendant,  according  to 
the  ftatute,  and  defendant  pleaded  in  abatenunt^  within  four 
days  after  the  declaration  delivered,  without  taking  the  de» 
claration  out  of  the  office.  Plaintiff  figned  judgment  for 
want  of  a  plea,  which  was  fet  afide,  and  plea  held  to  be 
regular.     Barnes^  250. 

A  judge's  fummons  for  time  to  plead  was  taken  out,  and 
ftrved  after  the  rule  for  pleading  expired :  whereupon  plain- 
tiff (igned  judgment,  and  held  regular;  the  fummons  being 
unduly  obtained  after  the  rule  expired.     Barnes^  252* 

The  writ  was  returnable  Hilary^  and  a  declaration  left 
in  the  office  the  fame  term  \  and  afterwards  an  appearance 
entered  by  plaintiff,  according  to  the  zSt ;  but  no  notice  of 
the  declaration  was  given  till  the  i%th  of  ^rily  for  defen- 
dant to  plead  within  the  firft  four  days  of  Trinity*  Motion 
to  fet  afide  the  judgment,  the  declaration  having  been  left  in 
the  office  before  the  appearance  entered,  and  a  rule  mifi 
granted.  On  fhewing  caufe  the  court  diicharged  the  rule, 
the  declaration  being  a  declaration  well  deliver^  only  from 
the  time  of  notice  ;  but  the  court  made  another  rule  to  feC 
adde  the  judgment,  upon  payment  of  cofts,  pleading  iffiui- 
bly,  and  taking  (hort  notice  of  trial.     Barnes,  242* 

Declaration  Nov.  2.  Notice  and  rule  to  plead  the  fame 
day.  Nov,  12.  A  releafe  was  pleaded  with  a  profert^  and 
the  fame  day  oyer  was  demanded  in  writing.  Nov*  I4. 
Judgment  was  figned  for  want  of  oyer,  Queftion  whether 
plaintiff  could  fign  judgment,  defendant  not  having  given 
cyer  according  to  demand?  Per  cur.  In  .I753>  ^P^^  ^^ 
point  all  the  judges  wer^  of  opinion,  that  in  caife  defendant 
pleads  with  a  proferty  and  oyer  be  demanded,  and  not  given 
in  a  reafonable  time,  plaintiff  may  fign  his  judgment  without 
applying  to  the  court  to  fet  afide  the  plea,  it  being  eftcemed 
gs  no  plea  till  verified  by  oyer.    Barnes^  245* 

After 
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After  procuring  longer  time  to  plead,  pleading  ilTuably^'de* 
fendant  pleaded  a  tender  as  to  part,  and  non  ajfumpfit  as  to 
the  refidue. — Plaintiff  looked  upon  the  plea  as  a  nufiity,  and 
iigncd  judgment;  and  held  regular.     Barnes^  252. 

Where  a  plea  confefles  the  adion,  and  does  not  fuffici- 
ently  avoid  it,  judgment  (hall  be  given  on  the  confeffion, 
ivithout  regard  to  the  verdi«Sl  for  the  defendant ;  and  in  fuch 
cafe  a  writ  of  enquiry  ihall  ifliie.     Stra.  873.     Cartb*  370. 

Judgment  may  be  ftgned  on  a  plea,  where  it  amounts  to 
a  confeilion,  notwithftanding  the  pleading  over.     Stra,  395. 

A  plea  in  abatement^  after  the  rule  for  pleading  is  out, 
is  a  nullity,  and  plaintiff  may  fign  judgment.     Barnes^  ^31. 

A  rule  to  plead  was  given  m  Trinity.  Defendant  obtamcd 
time,  by  a  judge's  order,  to  plead  till  the  firft  day  of  Micha^ 
tbnas  \  and  for  want  of  a  plea,  plaintiff  then  ligned  judg- 
ment, without  giving  a  new  rule  to  plead,  and  hdd  regular, 
the  rule  being  enlarged  by  a  judge's  order.     Barnes^  244* 

Order  for  Uime  to  plead,  Reading  iffuably,  rejoining 
gratis^  and  taking  notice  of  trial  within  term.  Ddfendant 
pleaded  accordingly  Plaintiff  replied,  and  then  defendant, 
inflead  of  rejoining,  demurred,  merely  for  delay.  Plaintiff 
not  having  time  to  fet  down  the  demurrer  to  oe  argued  in 
term,  figned  judgment.  On  which  defendant  moved  to  fet 
it  afide.  But  on  (hewing  caufe,  the  court  thought  defen« 
dant's  prafHce  a  mere  trick,  and  difcharged  the  rule.  By 
rejoining  gratis  is  meant,  rejoining  without  the  common 
four  days  rule  to  rejoin.     Barnes^  271. 

Defendant  obtained  a  rule  for  time  to  plead  on  the  ufual 
terms  m  B.  R.  and  then  pleaded  a  judgment  in  C.  B.  On 
which  plaintiff  flgned  Judgment,  and  defendant  moved  to 
fet  it  afide.  But  on  (hewing  caufe,  plaintiff,  by  affidavit, 
proved  that  the  plea  v^  a  falfe  plea ;  whereupon  the  court 
difcharged  the  rule  for  fetting  afide  the  judgment,  with  cofts* 
Heron  v.  Heron,     i  Blackf.  Rep.  376. 

Motion  to  fet  afide  judgment  in  C.  B.  The  irregularity 
complained  of  was,  that  the  rule  to  plead  was  given  before 
notice  of  the  declaration  being  left  in  the  office  was  ferved 
on  the  defendant,  the  appearance  having  been  entered,  by 
plaintiff,  and  the  proceeding  according  to  the  ftatute.  it 
appeared,  that  plaintiff's  attornev  finding  his  miftake,  waived 
his  judgment,  ftruck  out  the  old,  and  gave  a  new  rule  ta 
plead,  and  after  that  was  expired  figned  judgment;  and  the 
queflion  was,  whether  he  could  do  fo  without  leave  of  the 
court.    Per  cur.    h  is  only  9Xl«  entry  upon  record,  and  the 
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Ibnaer  judgment  appears  by  the  prothonotaiy's  book  to  f>e 
6gned  by  miftake,  aiid  the  latter  is  regular.     Bm-nts^  251. 

The  plea  was  delivered  in  the  country,  with  notice  of 
fm-cff,  PlaintiiF  figned  Judgment ;  which  was  held  regu- 
lar, though  die  notice  muft  necefiarily  be  proved  at  die  af- 
fises,  by  the  perfon  who  delivered  it  with  the  plea.  But  the 
plea  being  delivered  the  firft  day  of  term,  and  the  country 
atonies  both  living  in  the  fame  town,  the  judgment  was 
fet  afide,  and  cofts  ordered  to  attend  the  event  of  the  trial. 

Defendant,  an  infant,  put  in  a  par9l  demurrtr^  without 
man  affidavit  of  the  infancy.  PlaintitF  looking  on  it  as  a 
Mllity,  ftgned  judgment.  But  the  court  held  it  to  be  no 
|ilea,  either  in  bar  or  abatement,  but  properly  a  demurrer: 
and  that  an  affidavit  is  not  requUlte.  Judgment  muft  be  fet 
afide,  plaiatiff  may  reply  full  age,  if  he  thinks  fit.  Barnes^ 
267. 

Defendant  bound  by  an  order  to  plead  an  ifluable  plea, 
pleaded  that  plaintifF  vms  an  infant,  and  ought  to  fue  by 
fr§d>ein  amt^  and  not  by  attorney.  Plaintiff's  attorney  con- 
ceiving the  plea  a  nullity,  figned  judgment :  which  the  court 
refiifed  to  iet  afide,  being  of  opinion  that  it  was  a  plea  in 
nkfiement.  An  ifTuable  jJea  is  a  plea  in  chiefs  upon  which 
plaimiff  may  take  iflue.     Barnes^  263.   . 

PlaintifF  had  demanded  a  plea  at  eight  at  night,  die  rules 
fisr  pleading  being  then  out.  Defendant  put  in  a  plea  at  fe- 
▼enthb  next  night:  but  at  fix  plaintiff  figned  judgment; 
niiich  being  within  the  twenty-four  hours,  the  court  fet 
ilfide  die  judgment,     i  Blacif,  Rep.  50. 

Rule  to  fhenf  caufe  why  judgment  fbould  not  b^  fet  afide, 
difUiarged.  Objedions  were,  that  defendant  had  never  been 
feved  with  a  copy  of  the  procefs,  or  notice  of  the  declara- 
tion* The  anfwer  was,  diat  copy  of  the  proce(s  had  been 
tendered  to  the  defendant  at  his  houfe,  who  reftifing  to  ac- 
cept the  fame,  it  was  left  there:  and  that  within  fixteen 
da]^  after  fuch  fervice,  notice  of  a  declaration  was  left  under 
the  door  of  the  houfe,  which  was  then  empty,  and  fhut  up. 
The  court  thought  die  (hutting  up  d^  houfe,  a  trick  of 
defendant's  to  avoid  procefs,  &c« — By^r^.  i  Gee.  2.  notice 
•of  declaration  is  to  be  left  at  plaintiff's  lafl  ^aceof  abode. 
Barnes^  278- 

FlaintifF  caufed  procefs  to  be  ierved  on  defendant^  who 
ifterwards  removed  from  his  houfe ;  and  plaintiff  not  beii^ 
^e  to  fiad  hiBi,  followed  the  firft  fervicej  aci  left  die 
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notice  of  the  declaration  under  the  ftrect  door  of  defen* 
dant's  empty  houfe^  and  the  court  hdd  the  judgment  rego-^ 
lar.     Barnes^'  403* 

Attachment  of  privilege  returnable  Thurfday  mxtj  .afUr 
15  HiL  a  copy  whereof  was  ferved  on  defendant  before  ihe 
return^  and  on  the  return  day  [30  of  January]  a  dedanu 
tion  was  left  in  the  oBice  de  bene  ejjey  and  notice  to  plead 
ferved  on  defendant.  Defendant^  by  the  ftatute,  having 
eight  days  to  appear  after  the  return  of  the  writ,  [i.  e*  C9c« 
clufive  of  the  return  day]  ftayed  tiJl  7th  of  February,  his 
laft  day  for  appearing,  then  entered  his  appearance,  and 
pleaded  a  tender  after  his  time  for  pleading  given  by  the  no- 
tice, but  before  the  rule  to  plead  expired.  Plaind^  looking 
on  diis  plea  as  a  nullity,  becaufe  pleaded  after  the  time  fer 
pleading  expired  ;  after  the  jule  to  plead  was  out,  figaed 
judgment.  Defendant  iniifted,  that  this  plea  ought  to  be 
received  at  any  dn^  before  bis  time  for  pleading  expired^ 
or  any  time  before  plaintiff  was  entitled  to  fign  judgment 
for  want  of  a  plea.  Interlocutory  judgment  was  fat  afide^ 
the  cofts  to  attiend  the  event  of  the  fuit:     Bea^efj  2yS» 

Defendant  pleaded  a  tender^  but  bnought  no  money  inti9. 
court,  gave  a  rule  to  reply,  and  for  want  of  a  replicatioa 
figned  a  nonpros.  Plaintiff  regarding  the  plea  as  a  twAi$y^ 
figned  judgment  after  the  nonpros  obtained,  and  then  moved 
to  fet  afide  the  nonpros.  On  which  defendant  moved  to  ftt 
afide  the  judgment.  Per  cur.  The  nonpros  not  being 
rightly  obtained,  plaintiff  may  proceed  in  the  fame  maoiner 
as  he  might  ha^e  done  in  cafe  fuch  nonpros  was  not  figned^ 
and  confequently  the  judgment  is  regular,  and  muftftand} 
and  the  nonpros  being  irregular,  muft  be  fet  dide.  Barnes^ 
252.  .  - 

The  plaintiff  brought  a  refalo  returnable  in  Michaelmas^ 
and  a  pone  returnable  in  Hilary  aftxr ;  whereupon  defendant 
appeared,  and  plaintiff  delivered  a  declaration  the  eighth  of 
February^  intitled  of  Mich,  mftead  of  Hilary  \  and  for  want 
of  a  plea  figned  judgment,  and  executed  a  writ  of  enquiry 
of  damages,  upon  two  notices  dire£bed  to  the  defendant 
Dethick^i  and  the  other  defendant  refpedively,  and  both  left 
at  the  houfe  of  Dethick.  Defendant  infifted,  that  he  was 
entitled  to  an  imparlance :  biit  the  queftion  was  not  entered 
into.  The  court  held  the  decbration,  as  intitled  of  Aftcha* 
elmas  term,  null  and  void.  Rule  abfolute  to  fet  aftde  the 
j^gment  and  enquiry,  and  cofts- to  attend  the  event  of  trial* 
Cook  V.  Dithick^  and  another*    Barnesy  274. 

Motion 
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-  Motion  to  iet  afide  judgment  figned  for  want  of  a  plea, 
tipon  an  affidavit  of  the  delivery  of  a  plea  ta  plaintifF's  at- 
torney in  due  time,  which  was  a  plea  of  outlawry  againft 
plaintiiF  in  B.  R.  pleaded  in  bar :  but  not  fub  ptdi  JigiUu 
Whereupon  it  was  infifted,  that  the  outlawry  not  being 
pleaded//^  fide  figillh  plaintiff  was  not  bound  to  accept  it, 
and  therefore  might  regularly  fign  judgment,  and  cited  i  fialk. 
217.  Carth,  220.  To  which  defendant  anfwered,  that  the 
plea  being  pleaded  in  bar,  and  not  as  a  dilatory,  difiers  it 
from  the  cafes  cited  for  plaintiff,  and  for  this  Co.  Inftit.  12S. 
I  Lut*  40.  2  Mod,  Atkjm  y.  Bayle,  To  this  anfwer 
plaintiff  replied,  that  Lord  holt*%  words  in  Carthew  and  Sal- 
hldy  go  both  to  pleas  in  bar  and  abatement^  where  the  out- 
lawry is  in  another  court.  Per  cur,  citing  Sir  JVittiam  fViU 
lypoJo*s  cafe  in  Cro.  Car,  Rob.  213.  2  Vent.  282.  *Tis  a 
plea  in  bar  and  not  a  dilatory.  Plaintiff  cannot  take  upon 
him  to  judge  of  die  plea  in  bar  \  he  fhould  have  applied  to 
the  court,  or  demurred.  Rule  to  fet  afide  the  judgment, 
Panterv.  Cotfin,     Barnes^  241. 

Four  quemonsarofe.  i.  Whether  for  want  of  payment 
fi>r  the  copy  of  an  indenture  fet  out  in  the  declaration, 
(whereof  defendant  had  craved  oyer)  plaintiff  could  fign 
judgment  i  And  the  court  held  he  might. 

2.  Whether  plaintiff,  having  been  ftayed  by  a  fpecisd  in* 
jundion  out  of  Chancery^  (whereby  he  was  reftrained  from 
figning  judgment)  near  twelve  months  after  a  rule  to  plead 
given,  could,  after  fuch  injundion  difiblved,  fign  judgment 
without  giving  a  new  rule  r  And  held  diat  he  might. 

3.  Whether  no  appearance  being  adually  entered,  F.  die 
de^ndant's  attorney,  undertaking  to  appear,  was  fuilicient 
to  fupport  the  judgment  ?  Held  alfo  for  plaintiff. 

4.  What  time  defendant  had  to  plead  after  oyer  of  the  fatd 
indenture  given?  And  the  court  held,  that  defendant  had 
the  fame  time  to  plead  after  the  declaration  was  verified  by 
tfy/r,  as  he  had  at  the  time  oyer  was  demanded  ;  and  there- 
upon the  judgment  was  fet .  afide,  it  having  been  figned  the 
next  day  after  oyer  given,  and  the  oier  having  been  demanded 
two  days  before  the  rule  for  pleadmg  was  out.  Theedam  v. 
yackfon,     BarneSy  238. 

An  attorney  appeared,  and  judgment  was  entered  againft 
his  client,  and  he  had  no  warrant  of  attorney.  And  queftion 
was,  if  the  court  would  fet  afide  the  judgment.  Per  cur. 
If  the  attorney  be  refponfible  we  will  not.  The  reafon  is, 
bccaufe  the  judgment  is  regular,  and  the  plaintiff  ought  not 

ta 


Of  figning  JlTDGMENT. 

to  fufitr,  for  there  is  no  hvlt  in  him.  But  if  the  attorney 
be  not  refponfible,  we  will  fet  afide  the  judgment :  for  other* 
wife  defendant  has  no  remedy ;  he  may  be  undone  by  that 
means,     i  Sa/k.  88.     2  Salk.  50. 

An  attorney's  clerk  entered  up  judgment  in  the  name  of 
a  regular  attorney,  but  without  his  knowledge  or  confent  i 
and  the  court,  on  motion,  fet  it  afide  for  irregularity.  H^p^ 
wood  V.  Adams.     Burr.  Rep,  ^pt,  2660* 

After  regular  judgment  figned,  and  fet  afideby  the  court; 
the  defendant  pleaded  the  fiatuie  of  Imitations ;  on  which 
plaintiiF  moved  to  fet  it  afiae,  and  the  rule  was  made  abfo- 
lute.  Defendant  is  bound  to  plead  the  general  iiTue,  unleft 
in  cafe  of  a^ir  and  honeft  defence,  where  a  juftiiication  is 
jieceflary.     Barnes^  253. 

A  regular  judgment  mall  not  be  fet  afide,  though  obtained 
by  miftake,  to  let  in  a  plea  of  limitation,     i  B/acK  Rep.  35, 

Plaintiff  voluntarily  fufFered  himfelf  to  be  noniuited,  alter 
which  he  moved  to  fet  afide  the  nonfuit,  and  for  leave  tm 
reply  de  novo  ^  but  on  fhewing  caufe,  the  court  difchar^d 
the  rule.  He  had  replied,  that  the  caufe  ofa£tion  ar4ife  wimia 
fix  years  \  which  b£t  could  not  be  proved :  he  wanted  there- 
fore to  reply,  that  the  writ  of  latitat  ijfued  within  fix  years. 
The  court  faid,  that  that  would  make  quite  a  new  queftion. 
which  plaintiiF  had  before  pnetermitted,  and  had  put  d\e 
iiTue  upon  quite  another  foot,  and  upon  a  point  which  he 
could  not  eftabliih.  Hutchinfon  v.  Brice.  nttrr.  Rep,  4  fu 
2602* 

Verdid:  for  defendant  on  two  iffiies  joined,  viz.  upon  not 
guilty,  and  a  juftiiication.  By  me  fpecial  plea  the  trefpaft 
was  confeiled.  Judgment  was  ordered  to  be  entered  for 
plaintiff,  notwithflandin^  the  verdid,  the  trefpafs  being 
confeiled  by  the  fpecial  plea.  The  true  method  is,  not  to 
ftay  the  entry  of  the  judgment  upon  the  verdift  by  rule,  but 
to  enter  the  ycrCici  upon  record,  and  then  judgment  for 
plaintiiF  non  ob/iante  veredi£fo.     Barnesj  266. 

Defendant  pleaded  three  pleas- by  leave  of  the  court;  oa 
two  iiiues  were  joined,  and  on  the  third,  for  want  of  a  re* 
joinder,  the  plaintiff  figned  judgment  quod  recuperet^  and 
took  out  execution.  Per  cur.  The  iffues  on  the  two  other 
pleas  muft  be  tried  before  (daintifF  can  recover.  If  the  de- 
fendant prevail  on  any,  the  plaintiff  cannot  recover.  And 
the  rule  was  nude  abfolute  for  fetting  afide  the  judgment 
and  execution.    Barnes^  269. 

Judgment 
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Judgment  was  figned  againll  all  the  defendants  in  a  joint 
aSion,  though  one  of  them  never  had  notice  either  of  the 
writ  or  declaration. — ^Rule  to  fet  afide  nifi.  \V  hereupon  it 
was  Ihewed  for  caufe,  that  a  writ  of  enquiry  was  exe.cuted  ; 
and  thereupon  the  motion  came  too  late.  But  per  cur. 
The  judgment  can  never  be  good^  as  to  that  defendant  whq 
was  not  ferved,  and  therefore  the  judgment  being  joint,  muft 
be  fet  afide  as  to  all.     Barnes^  246* 

If  a  feme  fole  plaintiff  after  Vjerdi<£l,  and  before  the  day 
in  bank  takes  hufband,  (be  fhall  have  judgment,  and  defen* 
dant  cannot  plead  the  coverture,  having  no  day  to  plead  it. 
Cro.Car.  232-     Bidf.  5. 

But  if  a  man  recovers  againft  a  fem$  covert,  as  fole,  the 
buiband  may  avoid  it  by  writ  of  error,  or  he  may  come  in 
«t  any  time  and  plead  it.  &ty,  254.  2  RoU.  Mep.  53. 
.  Defendants  pleaded  three  pleas.  After  which  plaintiff 
amended  his  declaration,  paid  cofts,  gave  a  ride  to  plead, 
•  and  demanded  a  plea.'  Defendants  re-delivered  their  former 
pleas,  without  a  fecond  application  to  the  court  or  counfel. 
On  which  [JaintifF  figned  judgment  for  want  of  plea,  di 
movo*  Per  cur*  After  an  amendment  of  the  declaration, 
defendant  has  liberty  to  plead  de  novoy  that  i$,  he  may  do  fo 
if  he  think  proper ;  but  he  is  not  obliged  to  vaxy  from  bis 
firft  defence.  Rule  abfolute  to  fet  afide  dus  jjudgmeot. 
Barnes^  273. 

Plaintiff 's  attorney  tendered  the  iffitc  book  to  die  derk  of 
defendant's  attorney,  and  demanded  payment  for  entering  de- 
fendant's appearance ;  the  clerk  oficred  to  pay  the  rdl  of 
die  money  demanded,  but  refuied  to  pay  for  entering  the  ap- 
pearance ;  whereupon  plaintiff's  attorney  figned  juc^ment, 
and  defendtot  moved  to  fet  the  fame  afide.  Per  cur.  De-r 
fendant's  attorney  muft  pay  the  money  charged  on  the  iffite 
book,  which  plaintiff's  attorney  b  to  receive  at  hts  peril, 
and  therefore  the  juc^ment  was  held  tx>  .be  regular.  But  the 
merits  nothaving  been  tried,  it  was  fet  afide  upon  payment 
of  Qofis,  pleading  the  general  iffve,  and  takmg  Ihort  notice 
ef  trial.     Barnes^  244. 

In  ejedment,  after  defendants  had  appeared^  pleaded,  and 
entered  into  the  common  rule  by  conient,  their  attorney 
neglected  to  pay  for  the  liHie  book^  whereupon  judgment  was 
figned  againft  the  cafual  ^e£ior.  Which,  on  motion,  was 
fet  afide  as  irregular.— Plaintiff  might  ha\'c  figned  jtidgment 
againft  defendants,  who  had  appeased,  for  no&rpayment  of 

the 
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the  money  for  the  iiTue,  but  not  againft  the  cafiud  ^eGor* 
Barnes^  I53/ 

When  the  court  of  favour  flay  proceedings  on  the  bail'- 
hndf  upon  the  bail's  confenting  that  the  bail-bond  (hall  ftand 
as  plaintifF's  fecurity,  and  after  the  plaintiff  recovers  in  the 
original  a£lion,  ana  chufes  to  proceed  againft  the  bail,  he 
may  immediately  iign  judgment  on  the  bail-bond.  For  it 
is  always  intended,  and  in  fuch  cafe  ought  to  be  exprefTed^ 
that  juQgment  be  given  on  the  bail-bond,  and  execution  only 
ftayed.     Barnes^  85^  98.  .     ' 

Debt  on  judgment.  Defendant  moved  to  ftay  proceed- 
ings, pending  error ;  v^ich  the  court  ordered  upon  giving 
judgment  in  diis  adion*  Barnes^  246.  But  note  in  fi.R. 
the  rule  in  fuch  cafe  is  to  ftay  proceedings  without  giving 
judgment,  pending  error. 
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In  J5.  IBl* 

IF  there  has  been  a  writ  of 
enquiry  executed,  and  re- 
turned, you  get  the  inquifition 
ftamped  ;  or  if  there  has  been 
a  verdid  for  plaintiff,  his  at- 
torney gets  the  pofiea  ftampt 
with  a  double  half  crown 
ftamp;  and  the  rule  for  judg- 
ment having  been  given  and 
expired,  he  then  t;akes  it  to 
the  majicr  or  fccondary^  who 
will  tax  and  allow  plaintiff 
his  cofts  de  incrcmento  there- 
on, and  then  final  judgment 
is  (aid  to  be  figned,  and  exe- 
cution thereon  may  be  taken 
%Mt.      . 


In  c;  t>^ 

If  there  has  been  a  writ 
of  enauiry  executed,  and  re- 
turned, you  get  die  iaquiii-- 
tion  ffamped ;  or  if  there  has 
been  a  verdifl  for  plaintiff, 
his  attorney  gets  the  pofiea 
ftampt  with  a  double  half 
crown  ftamp,  and  having 
Waited  the  four  days  «dIowed 
the  defendant  to  move  in  ar<- 
reft  of  ludgmcnt,  &c.  hethca 
takes  It  to  the  fretb^motary^ 
who  will  tax  ziiA  allow  the 
plaintiff  his  cofts  de  incrementi 
thereon,  which  isfigning  final 
judgment,  and  then  execu- 
tion may  be  taken  out. 


If  plaintiff  has  judgment  otherwife  than  by  verdi£fj  upon 
a  fuit  by  original^  his  attorney  ought  to  make  out  a  precipe 
for  an  original^  returnable  on  the  firft  return  of  that  term ; 
in  which  judgment,  or  the  interlocutory  judgment  in  cafe  of 
adlions  founding  in  damages,  to  warrant  the  judgment,  in 
cafe  a  'writ  of  error  (hould  be  brought :  which  pracipe  muft 
be  carried  to  the  curfitor  of  the  county  where  the  a6lion  is 
laid,  on  or  before  the  ejfoign  day  of  the  fubfcquent  term  ; 
otherwife  by  an  order  in  chancery  he  cannot  make  out  an 
original  writ  of  a  return  paft  after  that  time,  without  fpe- 
cial  warrant  from  the  lord  chancellor^  lord  keeper^  or  majler  of 
the  rolls. — Vide  Lord  ClarendorCs  orders  in  chancery. 

The  original  writ  in  fuch  cafe  being  made  out,  the  plain- 
tiff's attorney  returns  it  of  courfe,  and  then  files  it  with  the 
cuflos  bre^ium ;  and  he  muft  alfo  file  a  warrant  of  attorney 
both  for  himfelf  and  for  defendant,  if  he  appeared  by  attorney. 


In  ©.  1st* 

Judgments  muft  be  entered 
fairly  on  the  roll,  before  fign- 
ed, or  an  incipitur  thereof^ 
with  the  names  oS  plaintiff* 
and  defendant,  the  counts, 
and  nature  of  the  a£lion,  with 
the  attorney's  name»  to  be 


In  €♦  S. 
When  final  judgment  is 
figned  upon  inquifitions  and 
pofteas^  the  records  muft  be 
delivered  to  the  clerk  of  the 
judgments,  who  continues  the 
iame  on  the  roll.  And  if 
final  judgment  is  not  on  ver-i 
cnteioi 


i)f  JluOjfmeftt* 
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di£l,  writ  of  enquiry  or  ;ioq^ 
pros,  before  judgment  canbf 
figned  by  ihe  prvthoft^ary^  thcr 
clerk  of  the  warrants '  mu^ 
put  his  ftamp  on  the  papc^ 
where  fuch  judgment  is  tobf 
figned^  to  the  intent  thajt 
warrants  of  attorney  hav^ 
been  duly  filed* 

If  plaintiiF  has  judgment* 
and  it  be  not  upon  verJi^,^ 
you  enter  it,  leaving  an  inch 
margin,  and  beginning  abouC 
ten  iiiches  from  the  top  of 
the  roll  with  the  declaration^ 
and  then  beginning  a  ne^r 
line,  entering  the  cognovit^  or 
nonfum  informatus,  kc,  as  the 
cafe  IS.— Then  if  judgment 
be  yf/i^/,  enter  the  fame  }  or 
if  interlocutory^  enter  fucji 
judgment,  with  the  award  of 
enquiry  and  inquifition  ;  and^ 
if  occafion  for  continuances^ 
enter  the  fame* 


entered  in  a  book  kept  by  the 
fecondary.  Reg.  ^  Anne.  And 
warr^ints  of  attorney  muft  be 
entered  at  the  beginning. 

But 'this  entry  .upon  the 
roll  is  not  the  warrant  of  at- 
torney, only  the  memorandum 
of  it,  which  entry  was  intro- 
duced in  James  the  fecond's 
time  by  Wright,  C.  J.-- 
Heretofore  they  were  on  a  roll 
by  themfdves.  Fide  Lord 
Raym.  509,  Cartb.  ^ly. 
Sali.  88.     Ld.  Raym.  895.^ 

The  entry  is  thus  : 

As  yet  of—  term. 

Witncfs,  William,  Earl 
Mansfield. 

Middlefex.  A.  B.  putteth 
in  his  place  fFilliam  Lyon  his 
attorney,  againft  C.  D. — ^in, 
&c.  [as  the  action  is.  ] 

Middlefex.  C.  D.  putteth 
in  his  place  IVilliam  Lee^  his 
Attorney  in  the  plea  aforefaid* 

Then  begin  with  a  memo^ 
r^ndum^  if  the  fuit  is  by  iill^ 
[of  which  vide  ante]. 

Then  beginning  with  a  new 
line. 

And  the  faid  CD.  &c. 
[and  fo  on  as  the  cafe  is^ 
whether  by  de/aultj  cognovit^ 
or  if  upon  verdi£f]  to  the  end 
of  the  ilTue  joined,  and  award 
of  the  venire. 


The  form  of  the  entry,  when  by  verdiSi^  Is  thus  t 
When  the  award  of  the  ventre  is  fet  out,  you  omit  fetting 
forth  the  jury  procefs,  and  make  the  following  entry  before 
the  pojiea  is  fet  forth. 

"  Afterwards  the  procefs  thereof  is  continued  between  the 
**  parties  aforefaid,  of  the  plea  afotefaid,  by  the  jury  afore- 
*'  faid>  bting  refpited  between  them  before  ovr  lord  the  kii^ 

E  e  a  .  **  «t 
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**  at  Weftminftcr,  until,  &c.  [retMvn.of  At  dj^nngas  or  bai. 
•*  Corp."]  unlcfs  the  king's  right  trujly  and  well  beloved  William 
**  Earl  Mansfield  for  the  judges  who  went  the  circuit]  on 
*'  —  (hould  firft  come  at  — ^—  in     ■  according  to 

'*  the  form  of  the  ftatute  in  fuch  cafe  made  and  provided, 
"  and  now  at  this  day  on,  &c.  [the  return  day]  comes  as 
•*  well  the  faid  [plaintiff]  as  the  faid  [defendant]  by  their 
**  attornies  aforefaid.  And  the  faid  chief  juftice  [or  judge, 
"  as  the  cafe  is]  before  whom,  &c,  has  fent  here  his  record, 
"  had  before  him  in  fhefe  words,  **  Afterwards,  &c.  [enter- 
,  "  ing  thtpojlea  and  judgment".] 

If  the  caufe  was  not  tried  within  the  term  next  after  that 
in  which  iffue  was  joined,  the  n^enire  muft  be  continued  on 
the  roll  by  vicecomes  non  mi/it  bre^e  for  every  intervening  term 
between  that  of  joining  of  the  iffue,  and  that  in  which  the  dif- 
iringas  iffued  for  the  trial. 

All  ifTues  and  judgments  ought  to  be  entered  on  the  rolls 
in  a  fair  hand,  with  a  large  margin  of  an  inch  at  leaft,  and 
a  convenient  (pace  left  at  the  top  [about  ten  inches]  for  bind- 
ing up  the  fame,  and  like  fpace  at  the  bottom,  that  the  writ- 
ing be  not  rubbed  out. 

The  ifTiies  may  be  entered  on  both  fides  the  roll,  but  fhouM 
not  come  too  near  the  bottom,  where  the  roll  muft  be  num- 
*bered,  &c. 

When  the  judgment  roll  is  made  out,  the  fame  ought  to 
be  filed  in  the  treafury  of  the  court. 

The  fiat.  4  and  5  IV,  Iff  M.  c,  20.  entitled  "  An  aft  for 
the  better  difcovery  of  judgments  in  the  courts  of  King's 
Benchy  Common  Pleas^  and  Exchequer^  at  IVejiminJler^  pro- 
vides firft  in  what  manner,  and  at  what  time,,  judgments 
ihall  be  docquetted,  by  the  refpeftive  officers,  in  books  for 
that  purpofc,  that  the  fame  may  be  fearched  for  by  any  one, 
paying  for  the  fame ;  and  upon  negleft  of  the  officers  in 
fuch  cafe,  gives  the  penalty  of  one  hundred  pounds,  half  to 
the  party  grieved,  and  the  other  half  to  any  one  who  fhdl 
fuc  for  the  fiime,  &c. 

And  by  feet.  3.  "  No  judgment,  not  docquetted,  and  en- 
tered in  the  books,  as  aforcfaid,  ftiall  affect  any  lands  or 
tenements,  as  to  purchafers  or  mortgagees,  or  have  any 
preference  againft  hcirSf  executors,  and  adminiftrators,  in 
their  adminiftration  of  their  anceftors,  tcftators,  or  inteftates 
cftatcs.  ^ 

And  byTcfl-.  4.  gives  the  clerks  of  the  judgments  four-pence 
*  over  and  above  their  ufual  fees,  for  their  trouble. 

In 
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In)B.iei» 

For  the  better  finding  the 
roll,  a  dicauit  mull  be  left 
with  the  derk  of  the  judg- 
ments, who  enters  the  feme 
in  alphabetical  order,  bv  the 
defendant's  furname,  m  a 
book  kept  by  him  for  that 
purpofc.  To  make  the  doc- 
quet  you  get  a  number  for 
your  roll  from  the  nijiprius 
office,  and  draw  your  docquet 
paper  as  under : 

The  entry  of  O.  P.  gent. 
of  Term  22  Geo.  3. 

Middkfex.      Judgment  in 

■         between  A.  B.  plaintifF, 

and  CD.  defendant,  for  50/. 

damages,  and  cofts  21  /.  lox. 

RolL  708. 

If  the  attorney  has  more, 
he  enters  them  in  due  order. 

This  paper  with  the  roll, 
which  is  numbered  at  the 
bottom  in  this  manner, 

Stormont  and  Way. 
Roll  708. 

is  taken  to  the  clerk  of  the 
judgments,  who  marks  the 
roll,  to  whom  you  pay  31. 
for  docquetting,  and  then  you 
carry  it  to  the  niftprius  office 
in  Grav*s-Inn,  from  whence 
it  will  be  filed  in  the  Trea- 
fury. 

Notey  The  actual  day  of  figning  the  judgment  muft  be  put 
in  the  margin  of  the  roll. 


In  C*73. 
When  the  roll  is  carried  in 
to  the  prothonotaryy  you  muft 
docquet  the  fame  on  the  com- 
mon docquet  in  the  office,  in 
the  following  manner : 
Not  informed  in  debt, 

[as  the  cafe  isj 
Middtefex. 
Hore  for  Jones,    7  t»  «     ^^ 

If  the  attorney  has  more  to 
enter,  he  enters  them  in  like 
manner,  dating  the  nature  of 
the  judgment  and  action  as 
above. 

Upon  receipt  of  the  roll, 
the  prothonotary  delivers 
them  over  to  the  clerk  of  the 
warranisy  who  is  to  infpedl' 
die  fame,  and  eftreat  all  fines 
and  amerciaments  againft 
ftieriffs  and  others,  that  he 
ihall  find  amongft  the  faid 
rolls,  and  then  delivers  them ' 
to  the  clerk  of  the  eflbigns, 
who  docquets  them,  binds 
them  up,  and  carries  them  to 
the  Treafury  at  Weftminfter. 


In  IB,  IR, 

Attornies  fhall  bring  in  the 

rolls  of  every  Trinityy  Micha^ 

ilmasy  and  Hilary  Terms j  and 

Sk  the  fame  before  the  efibign 

E  c 


In  C.  ©• 

The  fevcral  and  refpe£Hve 

officers  of  this   court  fhall 

deliver  in  all  their  rolls  of 

Trinity^  Michaelmasy  and  /fi- 

3  ^y 
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day  of  the  fub&qucnt  term,  kry  Termi^  ta  the  cLrk  oftki 
arui  the  rolls  of  Eajier  before  ei'.ipts^  b^ietlKcflbigaday 
t^e  firft  day  cS  Trinity  Term  ot  the  fevenl  terms  ibllowing^^ 
following,  il'i/^i^.  ^Aniu.  and  their  rolls  of  £^^rr  upoa 
But  the  c»/^tfi  brtvium^  in  or  before  the  firft  day  of  Tri^ 
ifidulgence  of  ^  ciert»  at-  nity  following :  and  die  otfi- 
tends  the  day  but  one  before  cer  who  ftali  not  bring  in^ 
every  term,  to  receive  and  tUe  or  ftiydi  all  bds  rc^  of  the 
the  rolls.  He  ufed  formeriy.  feveral  terms  at  thefe  times^ 
to  attend  the  day  bef^iH-e  Tri--  (hail  py  to  the  clerk  of  the 
mtjTirm  fer  that  purpofe  ^  dlbigns  12^  for  every  roU 
but  now  b^  attends  the  day  brou >nt  in  after, 
hut  ooe  before  Trinity.  Pua  rolls  are  to  be  brought 

in  in  three  weeks  after  the  end 
of  the  tcrni  following,  or  if 
afrer,  1 2  d.  to  be  paid,^ i^if, 
5  IK  ^  M 

In  B.  R.  if  the  raS  is  already  carried  in,  which  is  often 
the  cafe  after  ilVuc  joined,  and  before  trial,  and  which 
defendant  may  compel  the  plaintitF  to  do^  by  fcrving  him 
with  a  rule  to  enter  the  inuc,  the  pojrea  or  iKquif^iefi^  with 
the  matter's  allocatur  of  colts  thereupon,  is  carried  to  the 
derks  of  the  nifiprius  office,  and  ^they  will  enter  up  judg- 
flient  on  the  roll. 

On  mption  a  new  roll  was  ordered  to  be  filed,  the  former 
being  loft ;  for  there  being  a  docquet  of  it  made  before  it  was 
loft,  it  could  be  no  deceit  on  purcbafers.     Stra,  833. 

Judgment  was  figned  m  Hilary  I733»  but  by  omiffion  of 
plaintiff's  agent,  the  roll  was  not  docquetted  and  carried  in 
till  June  1737,  and  the  true  day  of  docquetting  was  marked 
upon  the  doc(}uet  by  the  clerk  of  the  elloigns,  M,  who  pre- 
tended to  be  a  purchafer  of  defendant's  eftate  for  valuable 
confideration,  \n  January  1736,  without  notice  of  this  judg- 
ment, moved  ana  had  a  rule  to  (hew  caufe  why  the  docquet 
fliould  not  be  fet  afide  as  void  by  the  ftatutc  j^,  (^  ^  ff^.  ^  AL 
On  (hewing  caufe  it  appeared,  tliat  the  judgment  was  for  a 
bona  fide  debt,  that  the  roll  was  accidentally  loft,  and  omitte4 
to  be  carried  in,  but  the  true  time  of  docquetting  appeared 
to  be  fairly  entered,  without  fraud ;  and  an  elegit  upon  this 
judgment  appeared  to  be  executed,  i735»  and  that  M.  bad 
potice  thereof,  who  feeqied  upon  the  affidavits  to  be  a  colour- 
able purchafer,  to  afBft  defendant,  Per  cur.  The  true  time 
pf  docquetting  not  being  conctalqd>  and  na  fraud  appearing 
Z  pii 
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pn  part  of  the  plaintiflF,  we  will  interpofe.  M.  may  bring 
his  ciedment,  and  take  what  advantage  he  can.  It  appeared 
that  M.  had  not  tnade  fearch  fot  judgments  againft  defendant 
till  after  his  purchafe.     Rule  difcharged.     Barms  26 r.  . 

Defendant  gave  a  warrant  of  attorney  to  confcfs  judgment, 
and  died  within  a  year  after,  in  time  of  vacation ;  before  thd 
eflbign  day  of  the  fubfequent  term,  which  was  Eajfer.  -The 
attorney,  after  his  death,  entered  up  the  judgment,  as  of  th^ 
precedent  term  Hilary ;  but  did  not  bring  in  the  roll  before 
the  ejfotgn  day  of  Eajler  Term  j  and  on  motion  to  fet  it  afide, 
the  court  held  the  judgment  to  be  regularly  figned,  as  of  the 
precedent  term,  as  the  party  died  in  the  vacation,  aAd  it  was 
a  good  judgment  of  fuch  precedent  term,  though  it  wouI4 
pot  afFe(S  purchafers,  but  from  the  time  of  figning.  But  sift 
the  roll  was  not  brought  in  and  docquetted  before  the  ejfoign 
day  of  the  fubfequent  term,  it  was  ifregulaf .  For  ter  cun 
By  the  courfe  and  praftice  of  the  court,  all  the  rolb  ot  HiLrf 
ought  to  be  brought  in  before  the  eflbign  day  of  Eajler  terr/ti 
and  made  part  of  the  bundle  of  Htlarv ;  and  it  is  for  this 
reafon,  that  what  is  done  in  vacation  is  looked  upon  as  the 
aft  of  the  term  preceding ;  and  there  cannot  be  a  po/i  ter- 
minum  roily  received  without  leave,  upon  motion,  which  the 
court  does  not  grant,  but  when  it  appears  that  no  one  will 
be  prejudiced.  For  if  this  were  to  be  allowed,  xhejlatuie  of 
frauds^  and  the  ftatute  of  king  IVtlliam  for  docquetting  judg- 
ments, would  be  fruftratcd ;  and  therefore  they  difalfowcd 
the  filing  it.  Odei  and  Woodward,  Salk,  817.  Z^,  Raym. 
448r 
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A  S  the  defendant  often,  on  being  arreftcd,  will  give  a 
'^*"  warrant  of  attorney  to  confefs  judgment^  upon  time 
given  him  for  payment  of  the  debt,  €sftf.  the  courts  have 
taken  care,  by  rules,  that  defendants  in  fuch  fituations  fliall 
not  be  impofed  on. 

♦*  No  warrant  of  attorney  for  confefling  a  judgment  ex- 
ecuted by  any  perfon  in  cuftody  of  any  fherifi^  or  other 
officer,  inall  be  of  any  force,  unJefs  fome  attorney  for  and 
on  behalf  of  fuch  perfon  in  cuftody,  and  cxprefsly  named 
by  him,  be  preftnt  to  inform  him  of  the  nature  of  fuch 
warrant,  which  attorney  fhall  fubfcribe  his  name  as  a  wit- 
jiefs  to  the  du^  execution  thereof/*  Eojl.  15  Car.  2. 
J?.  R. 

And  in  C,  B,  by  Reg.  14,  J  S  Geo.  2.  «  No  bailiff  or 
fheriff's  officer  {hall  prefume  to  exaft  or  take  from  any  per-, 
fon,  being  in  his  cuftody,  any  warrant  to  acknowledge  a 
judgment,  but  in  the  prefence  of  an  attorney  for  the  de- 
fendant, which  attorney  fhall  then  fubfcribe  his  name 
thereunto  ;  which  faid  warrant  (hajl  be  produced,  when  the 
faid  judgment  (hall  be  acknowledged."  And  no  attorney 
fhall  enter,  or  acknowledge  or  caufe  to  be  entered  and  ac- 
Icnowledged,  any  judgment  by  colour  of  any  warrant  got^^ 
ten  from  any  defendant,  being  under  arreft,  otherwife  than 
as  aforefaid,  . 

The  courts  of  B.  R.  and  C.  B.  have  both  held,  that  the 
prefence  of  an  ^ttornev,  who  is  not  an  attorney  of  the  fame 
court,  is  fufficicnt.     Stra.  530.     2  Barnesy  36- 

And  by  Reg,  Trin.  14, 15  (3.  2.  in  C,  B.  "  Every  warrant 
of  attorney  for  confeffing  a  judgment  in  this  court,  fhall 
be  read  over  by  the  perfon  who  is  to  execute  the  fame,  or 
by  fome  other  perfon  to  him,  before  the  execution  thereof. 
And  if  judgment  fhall  be  entered  up  upon  any  fuch  war*- 
l^nt  of  attorney,  which  fhall  not  be  fo  read  over  as  afore- 
faid,  fxxqh.  judgment,  upop  motion,  may  be  fet  afide  as  ir^ 
regular." 

If  judgment  on  a  warrant  of  attorney  be  not  entered  up 
within  the  year,  the  plaintiff  muft  apply  to  the  court  for 
leave  to  enter  up  the  judgment,  making  an  affidavit  of  the 
due  execution  of  the  warrant,  that  the  debt  is  unfatisfied, 
and  the  defendant  living.  R^.  and  Caf.  oi  Praei.  C  P,  69, 
%Barnesy  213.  So- in  B^  A,  And  if  entered  otherwife, 
the  court,  on  motion,  will  fet  it  adde, 

Jf  a  warrant  of  attorney  to  enter  judgment  be  above  a 
y^^  old,  and  under  ten  years  old,  I^sive  to  ^nter  judgment 

way 
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may  be  given  by  a  treafury  rule  [/.  e.  in  C  5.]  :  but  if  the 
warrant  be  above  ten  years  old,  tiie  court  muft  be  moved  for 
leave  to  enter  up  judgment.  If  the  warrant  be  under  twenty 
years  old,  the  common  affidavit  of  the  Jue  execution  thereof 
that  the  debt  is  unpaid,  and  parties  living,  is  fufficient  for 
an  abfolute  rule.     2  Barnes,  41. 

But  if  the  warrant  be  above  twenty  years  old,  the  rule 
muft  be  to  fliew  caufe,  and  ferved  on  the  defendant.  Barnes^ 
37,     Ret,  and  Caf  of  Pracf.  C  P.  146.     2  Barnes,  42. 

The  defendant  was  taken  upon  a  ca^fa.  and  paid  part  of 
the  debt,  and  gave  a  warrant  of  attorney  to  confefs  a  new 
judgment  for  the  reft,  upon  time  given  him  to  pay  it.  And 
this  was  held  good,  without  the  prefenqe  of  an  attorney. 
Stra.  1245. 

If  the  defendant  is  arretted,  and  in  execution,  and  one 
becomes  bound  for  him  to  the  plaintiff",  and  the  defendant 
gives  him  judgment  for  his  counter-fecurity,  it  is  good, 
though  no  attorney  be^prefent:  and  it  is  not  within  the 
common  rule  of  the  court,  becaufe  it  was  not  given  to  the 
perfon  himfclf,  [in  which  cafe  there  muft  be  an  attorney 
prefent]  but  to  a  third  perfon.  5  Mod.  144.  i  Salk.  402. 
6  Mod.  85.  163.      I  Mod.  I.     Comb.  76.  424. 

The  reafon  of  the  rule,  that  the  attorney  of  the  defendant 
being  under  confinement,  ftiall  be  prefent  when  he  gives  a 
warrant  to  confefs  judgment,  is  to  avoid  all  pradiices  on  the 
part  of  the  plaintiff,  and  to  fee  that  it  is  done  without  du- 
refs  of  imprifonmerit. — . — But  that  caufe  fails  here,  where 
the  defendant  is  not  in  prifon  at  the  plaintiff'^s  fuit,  nor 
abufed  by  any  artifice  ufed  by  him.  2  Ld.  Raym.  797. 
Burr.  j^pt.  '^voL  1793. 

A  man  in  cuftody,  at  the  fuit  of  another,  may  give  a 
warrant  of  attorney  to  confefs  judgment,  though  his  own 
.attorney  is  not  prefent.  But  foine  attorney  ought  to  be  pre- 
fent.    Ld.  Raym.  'jc^'U     Barnes,  44. 

By  Rig.  PraSf.  4  Geo.  z,  B.  R.  there  muft  be  an  attorney 
-prefent,  on  behalf  of  the  defendant  in  cuftody,  to  make  a 
warrant  of  attorney  to  confefs  judgment,  good. 

Defendant  having  been  two  years  in  cuftody  in  execution, 
moved  to  be  difcharged,  on  pretence  that  his  warrant  of 
attorney  to  confefs  judgment  was  executed  at  a  time  when 
Dp  attorney  was  prefent,  and  obtained  a  rule  nij!.  Plaintiflf* 
(hewed  for  caufe,  that  defendant  himfelf  pratftifed  as  an 
attorney.  Rule  difcharged.  And  by  the  Chief  Jnjlice  it 
inijht  be  othef wife,  where  plaintiff  is  an  attorney,   as  he 

would 
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wouM  then  be  more  IHcely  to  impoTe  on  defendant* 
Sarnesy  37. 

The  court  fet  afide  a  judgment  entered  upon  a  warrant  of 
attorney  given  in  Irelandj  by  the  defendant,  whilft  in  cuf- 
<ody  on  niefne  procefs,  at  die  fuit  of  the  plaintifF,  becaufe. 
no  attorney  was  prefent  at  the  giving  it,  according  to  the 
rule,  4  Geo,  2.  and  fatd,  it  was  an  univcrfal  rule ;  and,  that 
the  plaintifF,  if  he  would  make  ufe  of  this  court,  muft  con- 
form to  its  rules  :  comparing  it  to  the  cafe  of  ftamping  fo- 
reign deeds  before  they  can  be  read  here.     Stra.  1247. 

If  an  executor  or  adminiftrator  confefies  judgment,  or 
/ufFcrs  it  to  go  againit  him  by  default,  he  thereby  admits 
aiTets  in  his  hands  \  and  is  eftopped  to  fay  the  contrary  in  aif 
adion  on  fuch  judgment  fuggefting  a  devajlaviu  Skelton  v« 
Haiolingy  Exor.     i  7^7^^  258. 

A  man,  after  he  has  given  a  warrant  to  enter  a  judgment^ 
cannot  revoke  it  by  the  courfe  of  the  court ;  and,  if  he  en- 
deavour to  revoke  it,  yet  notwithftanding,  the  court  of 
King^s  Bench  will  give  leave  to  the  plaintifF  to  enter  the  judg- 
ment.    2  Ld.  Raym.  850. 

If  a  man  gives  a  warrant  of  attorney  to  confefs  a  judg- 
ment, and  dies  before,  the  judgment  is  confefFed,  this  is  a 
countermand,     i  Vent.  310.     Sedcontraj  Ld.  Raym,  849. 

But  if  he  die  in  the  vacation,  the  attorney  may,  before 
the  eiFoign  day  of  the  fubfequent  term,  enter  up  the  judg- 
ment as  of  the  precedent  term.  Ld,  Raym.  yjG,  Satk,  87. 
a  Stra.  718.  882.  108 1.  Jndr.  53.  Barn.  K.  B.  357, 
358.  404. 

But  the  court  will  not  give  leave  to  enter  up  judgment^ 
on  a  warrant  of  attorney,  after  the  death  of  the  plaintifF. 
Stra.  718. 

On  1 1  Nov.  motion  to  enter  up  judgment  on  an  old  war- 
rant of  attorney,  on  affidavit  produced,  fworn  the  day  be- 
fore, of  the  party's  being  alive,  and  the  debt  unpaid,  on 
which  the  court  made  the  common  rule.  On  another  day 
a  motion  was  made  to  difcharge  this  rule,  upon  an  affidavit, 
that  defendant  died  at  feven  o'clock  in  the  morning  of  the 
day  the  firft  motion  was  made ;  and  it  was  infifled,  that  this 
was  a  furprize  on  the  court.  However,  the  court  declared, 
that  if  it  had  appeared  that  the  man  was  dead,  they  would 
not  have  made  the  rule ;  but  they  applied  the  maxim,  fieri 
nott  debety  fa^um  valet  to  this  cafe,  and  compared  it  to  the 
cafes  in  Salk.  82.  and  Fuller  and  Jocelyn^     Stra.  882-  and 

thus 
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tbus*  fu^ed'  the  deceit  put  on  diem  to  pretrail^     Qkmcy  v, 
IVeedhom.     Stra.  xoSi. 

Defendant  gave  a  warrrant  of  attorney  to  enter  judgment 
at  die  foit  of  A.  mA  one  £.  deceafed.  But  leave  was  given* 
only  to  enter  judgment  at  the  furviving  plaihtrfF's  furty  upotv 
his  affidavit  of  the  due  execution  of  the  warrant  of  attorney^ 
Aat  the  debt  was  unpaid,  and  the  defendant  dive*  StilL  v. 
StilL  Bamis^  40.  &rki  like  Ridtion  was  denied  in  another 
cafe,     Barmsj  45. 

On  a  warrant  of  atton^  to  confefe  judgment  to  fw9^  \t 
may  be  entered,  on  motion  ioe  tbe  iiurvivor.  2  Blathf^ 
Rep.  ijor. 

A  warrant  of  erne  ixe€Ut6r  is  not  fuAcient  to  enter  upf 
judgment  againft  the  othcr^  becaufe  it  wouid  be  eftopping 
Ae  other  from  £iyfng^  thatke  is  not  executor;  and,  being 
without  his  knowledge,  it  might  fubjeft  hkn  to  a  dtaafiavit 
for  the  paying  of  other  debts*     Stra^  20. 

A,  and  one  B,  deceafed^  gave  a  joint  bond,  and  a  war- 
rant of  attorney,  to  enter  up  judgment  againft  me^  not  wr, 
though  executed  by  two.  Motion,  on  die  common  affidavit^ 
for  leave  to  enter  up  judgment  againft  A.  the  fijrvivor ;  an<) 
a  cafe  was  quoted  in  fi.  /c-  25.  6  Gio,  2.  Toddv,  Tody  wheref 
leave  was  given  to  enter  up  judgment  at  the  fuit  of  a  fur- 
viving plaintiff.  On  which  a  rule  to  (hew  cauie  was  granted, 
which  was  afterwards  made  abfolute,  on  affidavit  of  feiVice^ 
no  caufe  being  fhewn  to  the  contrary.  Gladwin  v.  StoU 
Barnes^  53. 

Motion  foi  leave  to  enter  judgment  upon  an  old  warrant 
of  attorney,  on  affidavit,  that  defendant,  who  refided  at 
yamaicoy  was  living,  and  in  good  health,  and  had  been  feen^ 
and  converfed  with  ^ere  by  the  perfon  who  made  the  affida-> 
vit  on  the  1 3th  September,  He  failed  foon  after,  and  arrived 
at  jL^;i/^n  15  ^/fu^ry,  granted.     Barnes^  2^6* 

If  a  warrant  of  'attorney  is  given  to  a  feme  folc,  and  (he 
marries  before  judgment  is  entered  up,  application  muft  be 
made  to  the  court  for  leave  to  enter  it  up  by  the  huftand  ani' 
wife,  founded  upon  an  affidavit,  proving  rfie  marriage  be- 
tween the  plaintiffs ;  and  if  entered  up  by  the  huftKind  an(t 
wife  otherwife,  it  is  irregular^     Burr.  j^pt.  3  voL  1471. 

If  a  feme  fole  gives  a  warrant  of  attorney  to  confefs  a 
Judgment^'  and  marries  before  it  be  entered,  fuch  marriage 
countermands  the  warrant,  and  judgment  (hall  not  be  en- 
tered againft  the  huiband  and  wife,  for  that  would  charge 
|lie  huroandt     Paji^  9  tV,  3.  B.  R.  anon.     Salk.  117.  399. 

A  feme 
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.  A  feme  covert,  who  lived  and  aftcd  as  a  feme  fdc,  gave 
a  warrant  of  attorney  to  confefs  judgment,  f^r.  and  after- 
wards moved  to  fet  the  warrant  afide,  becaufe  ihe  was  co- 
vert. But  the  court  would  not  relieve  her  dn  motion,  and 
put  her  to  her  writ  of  error.  Afich*  lo  JV.  3.  B.  R.  anon. 
Sali.  400. 

If  a  warrant  of  attorney  be  given  after  the  continuance 
day,  to  enter  up  a  judgment,  as  of  the  term  preceding  5  this 
may  be  well  enough,  if  it  be  dated  within  the  term ;  but  it 
cannot  be  fo,  if  fuch  a  warrant  be  given  to  confefs  a  judg- 
ment generally,  and  dated  after  the  term,     i  f^ent.  113. 

If  a  warrant  of  attorney  is  given  to  confefs  a  judgment  to 
be  entered  of  a  certain  term  therein  mentioned,  judgment 
can  be  entered  only  of  that  term,     i  Atod.  i. 

It  a  warrant  be  to  confefs  judgment  generally,  without 
exprelfing  any  particular  term,  or  docs  exprefs,  that  it  be 
entered  of  a  particular  term,  or  any  term  fubfequent  to  it, 
jadgment  may  be  entered  of  any  fubfequent  term  :  but  if  not 
entered  within  the  firft  four  terms,  next  after  the  date  of  the 
warrant,  the  court  muft  be  moved  for  leave  to  enter  the 
judgment,  upon  affidavit  made  of  the  due  execution  of  the 
warrant  of  attorney,  and  that  both  parties  are  living,  and 
the  debt,  or  part  thereof,  is  unfatisfied. 

In  C.  B.  plaintiff  moved  in  the  treafuW,  producing  the 
common  affidavit,  for  leave  to  enter  judgment  on  an  old 
warrant  of  attorney,  not  expreffing  any  term  or  time.  And 
no  caufe  being  ihewn,  the  rule  was  abfolute,  on  affidavit  of 
fcrvice.     Barnes^  52. 

Motion  for  leave  to  enter  up  judgment  on  an  old  Mrarrant 
of  attorney,  upon  an  affidavit,  (worn  by  the  plaintiff  in 
Ireland^  before  a  commiffioner  of  the  Common  Pleas  there,  of 
the  due  execution  of  the  warrant  of  attorney,  that  the  de- 
fendant was  living,  and  the  debt  unpaid.  An  affidavit  alfo 
was  produced,  that  the  plaintiff  lived  in  Ireland.  But  the 
court  refufed  the  plaintiff's  affidavit,  fworn  as  aforeiaid, 
to  be  read.     Barnes^  40. 

In  ejedtment,  net  guilty y  and  then  reli£ia  verificatione  con- 
feffion  to  the  adlion  ;  and  defendant's  attorney  fubfcribed  the 
declaration  accordingly.  Motion,  that  plaintiff  might  enter 
judgment  for  himfelf.  But  per  cur.  Defendant's  attorney 
ought  to  come  in  proper  perfon  before  the  mafter,  and  do  it 
there.  And  though  it  was  urged  he  could  not  come,  yet 
Ibe  motion  was  denied.     Ld,  Kaym.  345. 

A  mo- 
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A  motion  was  made  to  fet  afide  an  execution  on  a  judg- 
ment, upon  fuggeftion  of  an  agreement  between  the  parties, 
'tnade  after  the  judgment  given,  (v/z.)  that  the  judgment 
fliould  be  upon  fuch  and  fuch  tcrmSr  Per  HolU  ch.  juft. 
Where  a  judgment  is  confeflcd  upon  terms,  it  being  in 
cffe£t  but  a  conditional  judgment,  the  court  will  lay  their 
hands  upon  it,  and  fee  the  terms  performed ;  but  where  a 
judgment  is  acknowledged  abfolutely,  and  a  fubfequent 
agreement  made,  this  does  no  way  afFeift  the  judgment ;  and 
the  court  will  take  no  notice  of  it,  but  put  the  party  to  his 
aftion  on  the  agreement ;  and  in  this  cafe  the  agreement  be- 
ing only  under  their  hands,  it  is  no  ground  for  an  audita 
querela^  and  the  court  cannot  hold  plea  of  an  agreement  upon 
a  motion.     Salk.  400. 

A  defendant,  frequentljr  after  a  declaration  delivered,  will> 
on  the  plaintiff's  engagmg  to  ftay  execution  for  a  time, 
^WQ'^\xAgmtnthy  cognovit  a£iionem\  and  in  cafe  of  trejpafiy 
&f.  confefs  damages  by  underwriting  the  declaration  thus  : 
**  I  acknowledge  this  aftion,  and  admit  that  the  plaintiff 
y/.  B,  hath  fuftained  damages  to  50/.  ^r." 

If  defendant  confents  to  confefs  a  judgment  on  termti,  as 
to  ftay  execution,  &c.  it  does  not  imply  a  confent  to  bring 
no  writ  of  error,  unlefs  fo  expreffed.     2  Blackf,  Ret.  780. 

Motion  to  enter  fatisfaSion  on  the  record  of  judgment  iii 
plaintiff's  name,  nunc  pro  tunc ;  plaintiff  being  dead,  after 
executing  a  warrant  of  attorney  to  acknowledge  fatisfa6lion^ 
and  his  adminiftratrix  become  a  lunatick^  as  appeared  by  the 
affidavit  of  a  phyfician  who  attended  her.  After  rule  to 
fliew  caufe,  and  no  caufe  ihewn,  it  was  granted.  Darlow 
V.  late  Duke  of  fVharton.     Barnes^  258. 

Motion  to  enter  up  judgment  on  an  old  warrant  of  attor- 
ney. Plaintiff  being  a  lunaticy  did  not  fwear  that  the  money 
was  unpaid,  but  another  did,  who  had  received  the  interelt 
upon  the  bond  for  riiree  years,  .ever  fince  plaintiff  was  a  luna^ 
tic.     Per  cur.  Let  judgment  be  entered.     BarneSj  ^2^ 

Rule  to  (hew  caufe  why  judgment  and yf.ya.  (hould  not  be 
fet  afide,  and  rcftitution  made,  no  attorney  being  prefent  at 
the  execution  of  the  warrant  to  enter  judgment  whilft  de- 
fendant was  in  cuftody.  It  appeared,  that  one  E.  who  had 
ferved  a  clcrkftiip,  (and  was  fworn  an  attorney  foon  after  the 
execution  of  the  warrant,  and  before  the  firft  motion  made) 
was  prefent :  but  this  was  held  infufHcient,  and  the  rule  was 
made'abfolute,  and  the  prothonotary  direiled  to  fettle  fatis- 

faclion 
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faiSion  as  to  the  goods  fold,  which  could  not  be  reftored  in 
Jp€ct€.     Barnes^  42* 

On  trial  of  a  feigned  iflue,  it  was  found  by  verdld,  that 
Ac  warrant  of  attorney  to  enter  judgment  was  given  in 
confeqMence  of  an  ufunous  contra<Sl, — >On  which  the  court 
ordered  the  judgment  to  be  (et  afidc,  and  the  warrant  of  at- 
torney, and  the  bond  whereon  the  faid  judgment  was  entered 
to  be  delivered  up,  and  plaintiff  to  pay  the  cofts  of  the  ap- 
plication.    Machin  v.  DtlavaL     Barnes^  52. 

tn  quare  imp^dity  iflue  was  joined  between  the  parties,  and 
afterwards  judgment  was  entered  at  the  foot  of  the  iffuc  for 
plaintiff,  by  cognovit  aSiionem^  {reli^a  verificatione)  by  virtue 
of  a  warrant  of  attorney  for  that  purpofe,  pretended  to  be 
^executed  by  defendant'  Bond.  The  validity  of  which  war- 
rant of  attorney  being  conteftcd,  an  iiTue  was  direded  by 
l^e  co^rt  to  try  whether  the  fame  was  duly  executed  by  Boti4 
or  not,  and  upon  trial  the  jury  found  it  to  be  a  forgery  ; 
whereupon  the  court  ordered  the  judgment  entered  by  virtue 
of  the  (aid  warrant  of  attorney  to  be  fet  afide.  Defendants 
moved,  that  the  faid  judgment  entered  upon  record,  fubfe- 
quent  to  the  ifTue  joined,  might  be  flruck  out  of  the  roll, 
in  order  that  they  might  make  up  the  record  for  trial  by 
proviib.  I'he  court  denied  ^o  make  any  rule,  but  declared 
that  the  judgment  might  be  vacated  in  proper  manner,  by 
virtue  of  the  former  rule  fbr  fetting  it  afide ;  and  a  vacatur 
boc  judicium  was  accordingly  entered  on  the  margin  of  the 
roll.     Barnesj  239. 

Defendant  a  minor^  and  another,  gave  a  joint  warrant  of 
attorney  to  confefs  judgment,  which  was  entered  up  againft 
them,  and  on  motion  afterwards  the  rule  was  made  abfolute 
to  fet  afide  the  judgment  againft  the  minor  [i.  e.  to  vacate 
the  warrant  of  attorney  as  agaitiil  the  infant,  whereupon  die 
judgment  as  to  him  drops  ot  CDurfe.]  Motieux  v.  Sir  yobn 
St.  Jubyn^  and  others.  HiL  17  G^a.  3.   C  P.    z  Black/ Rip. 

1 133' 
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*Party. 


I 


F  a  party  die  pending  argument  or  time  taken  by  the 

court  to  coniider,  Wf.  the  court,  on  motion,  will  ghre 
leave  to  enter  up  judgment  nunc  pro  tunc,     Barnes^  255. 

On  motion  for  a  new  trial'  on  the  ground  of  a  fuppofed 
mifdireftion  of  the  judge  in  admitting  improper  evidence^ 
fcff.  In  the  interim,  and  whilft  the  queftion  was  depend- 
ing in  the  court,  (who  took  time  to  advife  upon  it)  the 
defendant  died  ;  whereupon,  the  plaintiff  moved  for  leav^ 
to  enter  up  judgment  as  of  the  next  term  after  the  verdi^.  Per 
cur.  It  is  difcretionary  to  grant  it  or  not.  i  Sid.  462. 
Crifpi  and  Jackfon  v.  Mayor  of  Berwick  in  point,  i  Fent.  58- 
00.  S,  C  in  point.  It  feems  reafonable.  Take  a  rule  to 
fliew  caufe:  And  afterwards  the  rule  was  made  abfolut^ 
without  defence.  Tooker  v.  Duke  of  Beaufort,  Burr.  Rep, 
4/)/.  147. 

So  where  pending  *  argument  on  a  (fecial  verdi£ly  and 
time  taken  to  confider,  l^c.  the  plaintiff  died  \  on  motion, 
the  judgment  was  ordered  to  be  entered  as  of  the  term  in 
which  the  pojiea  was  returnable.  Sir  John  Trelawney  v.  Bp^ 
•f  JVincheJier.     Burr.  Rep.  \pi.  226. 

By  17  Car.  2.  c  8.  It  is  enaSed,  "  That  in  all  a<9ions 
•*  perfonal,  real,  or  mixt,  the  death  of  either  party,  be- 
•*  tweeo  the  verdi^  and  the  judgment,  (hall  not  hereafter 
"  be  alledged  for  error,  fo  as  Uich  judgment  be  entered 
•*  within  two  terms  after  fuch  verdi(5l." 

And  "  where  any  judgment  after  a  verdidl  fliall  be  ha4, 
'*  by  or  in  the  name  of  any  executor  or  adminiftrator,  in 
^  fuch  cafe  an  adminiftrator  de  bonis  non^  may  fue  forth  a 
**  fcire  facias^  and  take  execution  upon  fuch  judgment," 

A  rule  was  obtained  by  plaintiff,  to  fhew  caufe  why 
judgment  fhould  not  be  entered  nunc  pro  tunc.  Caufe  was 
tried  at  the  fittings  after  Trinity^  A.  D.  1735.  Defendant 
iiled  a  bill,  andgot  an  injun£^ion,  which  was  diffolved  the 
19th  of  May ^  ^740*  Then  fearch  was  made  for  the  poJlea^ 
but  it  could  not  be  found.  And  afterwards,  21ft  of  Junc^ 
1740,  defendant  died.  It  appeared^  that  the  bill  in  Chancery 
was  brought  in  17339  but  the  anfwer  did  not  come  in,  till 
1738,  and  a  further  anfwer,  not  till  1 7 39.  Per  cur.  By 
the  ftatute  17  Car.  2.  Judgment  may  be  entered  within  tv/o 
terms  after  the  verdi<fl  j  and  the  death  of  the  party,  betv/een 
vctdiA  and  judgment,  (hall  nqt  be  affigned  for  error.  But 
this  ^afe  is  not  within  the  ftatute.     The  delay  is  purely 

the 
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the  plaintiff's,  and  not  occafioned  by  the  court.     Rule  dif- 
charged.     Barnes^  261. 

A  warrant  of  attorney  was  given  to  confefs  judgment  to 
tivOi  and  .one  died  before  judgment  entered ;  and  le^ve  was 
given  to  the  furvivor  to  enter  it  up.  Todd  v.  Dodd,  B.  R. 
I  fVilf  312.  And  fee  the  cafes  diere  cited,  and  2  Bladf, 
Rep.  1300.  Futcher  v.  Smith.  But  in  Still  v.  Stilly  m 
C.  B.  2  Barnes^  38.  held,  that  the  power  ought  ftriSly  to 
be  purfued,  and  motion  denied. 

5o  on  like  motion  in  C.  B.  by  Laycoci,  who  furvivcd. 
Kitchin  V.  Garforth.  The  court  was  of  opinion,  that  the 
power  ought  to  be  ftriftly  purfued,  and  that  a  power  to  enter 
judgment  at  the  fuit  of  two,  doth  not  extend  to  the  furvivor. 
The  intereft  of  the  furviving  plaintiff  cannot  be  purfued 
againft  the  authority.  The  thing  prayed  \%fejiintim  rtnudiuM^ 
which  cannot  be  granted  contrary  to  the  agreement  of  the 
parties.  The  original  debt  will  remain,  as  before  the  war- 
rant of  attorney  given.  Had  the  application  been  made  the 
laft  term,  the  judgment  would  have  related  to  a  time  when 
both  plaintiff's  were  alive,  and  then  perhaps  the  court  might 
have  given  leave  to  enter  judgment  at  the  fuit  of  two.  Mo- 
tion denied.  The  aft  of  8  &  9  ^.  3.  fwhich  vide  poft]  is 
out  of  the  cafe.     Barnes^  45. 

The  executor  of  A,  moved  for  leave  to  enter  up  judg- 
ment at  his  own  fuit  on  a  warrant  of  attorney,  the  woi9$ 
whereof  extended  to  enter  judgment  at  the  fuit  of  A.  the 
teftator,  his  heirs,  executors,  or  adminiftrators. — Rule  was 
made  abfolute,  (on  affidavit  of  fervice)  no  caufe  being 
fhewn.  On  moving  this,  the  ferjeant  quoted  a  cafe  in  Salkf 
where  a  warrant  of  attorney  to  enter  judgment  was  given 
to  a  feme  fole^  and  fhe  having  married  before  the  judgment 
entered,  the  court  gave  leave  to  enter  the  judgment  at  the 
fuit  of  the  hu(band  and  wife.     Barnes^  44. 

Defendant  died  the  i6th  of  Februarys  judgment  was 
figned  the  21ft,  and  the  plaintiff  revived  the  judgment 
hy  fcire  facias  againft  the  defendant's  adminiftrator ;  and 
after  two  nihi/s  returned,  execution  was  awarded.  And 
on  fbewing  caufe  againft  a  rule  to  fet  afide  the  judgment, 
the  court  held,  that  all  judgments  muft  be  taJcen  to  be 
pronounced  in  term  time;  and  that  figning  judgment  in 
the  vacation  following,  though  after  the  death  of  the  party, 
is  good.  Rule  difcharged.  Samesy  267.  And  cafes  there 
cited. 

Defendant 
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Defendant  died  the  aytfa  of  September^  1743  s  and  on  the 
ift  of  October  next  plaintifF  iigned  judgment  as  of  the  pre* 
cedent  term,  by  virtue  of  a  warrant  of  attorney,  and  then 
executed  a  fi^  fa*  and  held  well.     Bamesj  268. 

Defendant  died  the  20th  of  j/prily' znd  on  the  21ft  ap- 
plication was  made  on  an  affidavit  fworn  the  19th,  for 
leave  to  enter  judgment  on  an  old  warrant  of  attorney* 
"Rule  made,  ancf  judgment  figned  the  21ft.  On  motion  by  the 
executors  of  defendant,  to  fet  afide  the  judgment,  defend- 
ant being  dead,  before  the  rule  made,  and  judgment  fign- 
ed, the  court  laid,  that  if  it  had  appearea  to  them,  that 
the  defendant  had  been  dead,  leave  to  enter  judgment  had 
not  been  given.  But  here  there  was  no  impofition  on  the  , 
court ;  and  there  was  no  difference  between  a  warrant  of 
attorney,  under  or  above  a  year  old,  fave  that  if  under, 
judgment  may  be  entered  without,  if  above,  not  without 
leave  of  the  court.  The  judgment,  when  figned,  relates  to 
the  effoign  day  of  the  term  prefcnt  or  preceding.  The 
cafes  are  uniform;  and  the  court  will  adhere  to  fi^ons 
and  relations,  when  they  tend  to  promote  juftice.  The 
old  pra£tice  is  altered  oy  a6l  of  parliament  only,  with  re- 
fpe£^  to  the  time  from  which  judgments  are  to  afied  pur- 
chafers,  and  cited  Fuller  and  yocelyn.  B.  R.  A£cb.  4  G".  2« 
Chancy  and  Needhatn.  Vtner^  title  Judgment.  17  G.  2. 
B.  R.     Savill  and  Wiltjhire.     Barnes^  270. 

On  I  ft  December  1741,  plaintiff's  inteftate  died ;  and  on 
the  6th  interlocutorv  judgment  was  figned  of  the  Mich,  term 
preceding.  Defendant  moved  to  fet  afide  the  judgment,  and 
the  fubfequent  proceedings,  by  fci,  fa.  thereupon.  On 
(hewing  caufe  the  court  were  of  opinion,  that  the  roll  having 
been  filed  before  the  efToign  day  of  Hilary^  the  judgment  is 

S^ood  by  relation,  though  the  party  was  dead  before  the  adual 
igning,  efpecially  as  it  is  only  interlocutory,  and  no  day  of 
figning  is  required  to  be  fet  to  it.  Salk.  87.  Ld.  Rayrn^ 
766.  And  the  rule  to  fliew  caufe  why  the  judgment  (hould 
not  be  fet  afide,  w?is  difchar^ed.  Fide  Bamesy  266. 

A  warrant  was  given  plaintifF  to  enter  up  judgment  as  of 
Hilary  term,  which  he  negleded  to  do:  and  afterwards 
defendant  died,  and  then  plaintifF  entered  the  judgment. 
Per  Holt  chief  juftice.  The  entry  will  be  as  of  the  laft 
term ;  and  fo  before  defendant's  death ;  and  confequently, 
not  erroneous.  And  fuch  entry  is  the  praftice  of  the  court. 
Odes  V.  Dr,  PFoodward,     Ld.  Raym.  766.     Salt.  87. 
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The  plaintiff  died  after  verdi6i^  ahS  before  judgment  was 
rntcred :  Afterwards  judgment  was  entered,  and  executloh 
taken  out  by  his  reprelcntativc,  without  ^fc'ire  facias.  And 
on  motion  to  fct  afide  the  feri  facias,  it  was  held,  that 
'although  the  judgment  was  regularly  entered,  by  the  17 
Car.  2.  yet  the  /.  'Ja,  Jffued  irregularly,  for  there  ought  to 
have  been  a  fcir^  facias :  So  the  execution  was  fet  afide. 
Earl  V.  Brown.  B.  R.     1  ff^lf.  jp2. 

Judgment  wa-s  pronounced  in  Vrinityy  1767  ;  and  defend- 
ant died  in  OSfober  after.  And  on  a  rule  to  fhew  cauJe  why 
judgment  fliould  not  be  entered  as  of  Trinity  term,  the  thnc 
when  It  was  pronounced,  the  fame  was  made  abfolute. 
Mayor  ofNorwiclj  v.  Berry.  Hil.  9  Gfo.  3.  B.  R.  Burr. 
Ret,  j\,pt,  2277. 

Leave  granted  to  enter  judgment  on  an  old  warrant  of 
attorney  in  Michaelmas  term,  on  affidavit  that  defendant  was 
living  in  Ireland  on  the   i8th  of  September  preceding,  as  a 
reafonable  length  of  time  for  the  diftance.  Barnes^  53,  54.. 

By  8  &f  o  ^.  3.  f .  1 1 ./.  6.  It  is  cnaflcd,  «  That  if  any 
"  plaintiff'  happen  to  die  after  an  interlocutory  judgment,  and 
*'  before  a  final  judgment  obtained  in  the  caufe,  the  faid  ac- 
**  tion  ihall  not  abate  by  reafon  thereof,  if  fuch  aiHon  might 
•*  be  originally  profccutcd  or  maintained  by  the  executors  or 
"  admihiftrators  oi  ixxda  plaintiff'.  And  if  the  defendant  die 
*'  after  fuch  interlocutory  judgment,  and  before  final  judg- 
**  mcnt  therein  obtained,  the  faid  aftion  IhaH  not  abate,  if 
•*  fuch  allien  might  be  originally  profccutcd  or  maintained 
**  againft'thccxcAitors  or  iidminiftrators  of  fuch  defendant. 
**  And  the  plaintiff]  orif  he  be  dead  after  fuch  interlocutory 
"  judgment,  his  executors  or'adminiftrators  ihall,  and  may, 
**  hr,\'e  a  fcirc  facias  ag-ainft  the  defendant,  if  living  after 
^*  fuch  interlocutory  judgment;  or  if  he  died  after,  then 
**  againft  his  executors  or  adininiftrators,  to  fhew  caufe  why 
"  damafTcs  in  fuch  adlion  Ihould  not  be  aflefied  or  rccover- 
**  cd,  f-V/' 

The  defendant  died,  after  the  rule  to  plead  was  out ;  but 
before  the  time,  in  a  judge's  order,  for  time  to  plead^  had 
expired,  and  the  plnintift'  figned  an  interlocutory  judgment, 
and  took  out  a  fc'tre  facias  agairift  the  defendant  s  cicecutors, 
^^c.  But  the  court,  on  motion  to  fet  afide  die  proceed- 
fngs,  held  this  not  within  the  aft,  and  fet  afide  the  judg- 
ment, '^c.  as  irregular,  as  the  writ  was  abated  by  the  death  of 
the  defendant.     \  IVilf.  315.     Wallop  and  Irwin. 

So 
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So  in 'Sihni  v.  Executor  of  gineral  Ruffilj  Ji^ch*.  9  Geo.  2. 
where  it  appeared  the  general  died  at  oath  a  dajr  or  two  be* 
fore  the  time  for  piecing  was  out.  Lord  tiardwicke  and 
the  court  held  the  fuit  abated. 

But  where  defendant  died,  after  enquiry  executed,  and 
before  final  judgment,  the  court  held  it  within  the  a£t. 
PraH.  Reg.  C.  B.  rjb. 

The  ftatute  17  Car.  2.  makes  the  judgment  good,  as  en-^ 
tered  between  die  parties  themfelves  to  the  fuit,  though  one 
died  after  die  verdidi,  and  before  the  judgment  entered. 

But  as  by  the  8  {ff  9  ^.  3.  *'  If  a  defendant  dies  after 
interlocutory' judgment,  the  a^ion  may  be  continued  againft 
his  reprefentatives,"  the  final  judgment  muft  be  agair^  the 
•reprefentative,  for  he  is  exprefsly  taken  notice  of  for  that 
purpofe ;  and  the  fci.  fa.  againft  them  muft  be  fprcad,  and 
^pear  on  the  fame  record,     i  Salt.  42. 
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T  F  the  party  would  arreft  the  judgment,  after  ver££f  or  In- 
^  quifftion  of  damages,  a  motion  muft  be  made  for  a  rule  to 
bring  the  pofteoy  or  inquijkimy  into  court,  a  copy  of  which 
muft  be  ferved  on  the.attprney  of  the  other  (ide,  ot  which  an 
affidavit  muft  be  made,  and  ajuiexed  to  that  of  bSt&  whereon 
the  motion  in  arreft  of  judgment  is  grounded. 

This  rule  in  B.  R. .  muft  be  drawn  up  at  the  ckirk  of  the 
rules  office,  for  which  5  x.  is  paid — in  C.S.,  with  the yi- 

It  is  agalnft  the  ancient  courfe  of  the  court  to  make  a 
rule  to  iray  judgment,  unlefs  the  pofiea  be  brought  in ;  but 
the  court,  it  there  be  probable  caufe  (hewn,  wiU  order  the 
foftea  to  be  brought  in«  Inftead  of  giving  notice  to  the  other 
fide,  the  better  way  is  to  give  a  rule  upon  toe  pojlea  for  bring- 
ing it  into  court ;  for  diat  is  a  notice  of  idelf.  W^od  v. 
Shephard.     Salk.  78. 

The  defendant,  within  the  four  dtrfs^  has  liberty  to  move 
the  court  in  arreji  of  judgment. 

Judgment  can  never  be  arrefted,  but  for  that  which  ap- 
pears upon  the  record  itfelf.     Ld.  Raym.  232. 

After  judgment  on  demur rer^  there  can  be  no  motion  to 
arreft  the  judgment,  as  the  court  will  not  fuiFer  any  one  to 
tell  them,  that  the  judgment  they  gave,  on  mature  delibera- 
tion, is  wrong -but  otherwife  in  cafe  of  judgment  by  de- 
fault^ for  that  is  not  given  in  fo  folemn  a  manner  5  or,  if 
the  fault  arifes  on  the  writ  of  enquiry,  or  verdid^,  for  there 
the  party  cannot  alledge  it  before.  Edwards  and  Blunt, 
Sir  a.  425.     Hawv.  Godfrey,     Mich.  ^  Geo.  2. 

Per  Bullevy  juftice  of  B.  R.  In  Burt  v.  Barlow^  Eaft.  19 
Geo.  3.  a  motion  to  arreft  a  judgment  may  be  made  on 'the 
fifth  day  in  term,  becaufe  the  four  days  are  exclufive'y  but  in 
cafes  of  new  trialy  the  four  days  are  inclufrue. 

In  C.  B.  motion  in  arreft  of  judgment  muft  be  made  be- 
fore, or  upon  the  appearance  day  of  the  hab.  corp.juratorum. 
Barnes^  445. 

Judgment  fliall  not  be  lightly  arrejied^  after  a  verdift. 
Burr.  4/>f.  3  va},  1725 — 1 729. 

The  court  will  not  intend  2aiy  thing,  to  overturn  a  judg- 
ment.    Uid. 

The  court  will,  afier  a  verdiH^  over-rule  an  obje^Hoo, 
Which  they  would  have  liftened  to  upon  demurrer. 

Note — An  inferior  court  may  fet  afide  an  interlocutory 
judgment,  in  two  cafes,  viz.  fc^r  irregularity^  and,  to  let  in 
a  trial  of  the  merits^  even  though  the  judgment  were  regu- 
lar. 
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lar.  Bur.  ^pt.  i  vol.  571,  572. — But  fuch  court  cannot  fet 
afide  a  judgment  after  a  verdidl  upon  the  merits,  though  it 
may  even  after  verdift,  for  irregularity.     Ibid. 

Defendant  moved  in  arrcft  of  judgment,  the  laft  day  of 
term,  but  had  no  affidavit  of  notice  of  the  motion.  The 
court  made  the  common  rule  to  ftay  the  entry  of  final  judg-* 
ment,  till  caufe  (hewn ;  but  declared,  that,  for  the  future, 
they  would  never  make  a  rule  to  flay  the  entry  of  final  judg- 
ment, upon  motion  in  arreft,  the  laft  day  of  term,  without 
notice.     Barnes^  247. 

In  trefpafs  and  aflault,  after  verdifl  for  plaintiff,  defen- 
dant moved  in  arreft  of  judgment ;  objefting,  that  the  whole 
declaration  was  a  mere  recital,  and  nothing  pofitive  was 
averred,  the  word  *'  whereas"  being  inferted  in  the  beginning 
of  the  count. — On  (hewing  caufe,  the  court  were  of  opi- 
nion, that  they  ought  to  get  over  the  old  cafes,  and  not, 
through  this  nicety,  fet  afide  the  verdi6l  and  defeat  juftice. 
— On  a  fpecial  demurrer,  the  objection  would  have  been 
good ;  but,  after  damages  found,  by  reafon  of  the  aflault^ 
the  defe£l  is  cured.     Rule  difcharged.     Barnes^  452. 

So  in  B.  R.  a  like  motion ;  but  on  plaintiff's  filing  a  bill 
right,  the  time  of  filing  which  the  court  would  not  enquire 
into,  the  court  ordered  the  amendment,  and  faid,  that  for 
want  of  applying  to  amend,  many  judgments  had  been  ar- 
retted for  the  fame  caufe.     Stra.  ii5i-  1162. 

^od  cum  in  trefpafs  bv  bill  in  B.  K.  feems  to  be  ill  even 
after  a  verdid. — But  in  C.  B.  where  the  writ  is  fet  out,  the 
quod  cum  in  the  declaration  is  helped  thereby ;  and  in  that 
court  it  is  even  well  enough  on  2,  fpecial  demurrer.  Vide  2 
fVilf.  203.     Ld.  Raym.  141 3.     i  Stra.  681. 

Adion  on  the  cafe,  wherein  plaintiff  declared,  that  (he 
being  Angle,  and  defendant  affirming  himfelf  to  be  finglc 
alfo,  prevailed  on  plaintiff  to  marry  him  j  when,  in  truth, 
he  had  been  before  married  to  another  woman,  viz.  A.  B. 
who  was  ftill  living,  per  quod  plaintiff  loft  her  chaflity.-r- 
After  verdid,  and  2000/.  damages,  defendant  moved  in 
arreft  of  judgment,  infifting,  that  the  crime  w^  made  fe- 
lony by  ftatute  Jac.  i.  and  that  the  a£lion  is  merged  in  the 
felony.  The  court  direftcd  the  entry  of  judgment  upon 
the  verdi£t  to  be  ftayed  till  further  order.  rroSior  v.  Bury.  • 
Barnes^  450. 

Aftion  of  debt,  on  bond,  by  the  adminiftrator  of  the.ex- 
ccutor — ^thedefendant  pleaded  non  eJlfaHum^  iffue,  and  ver- 
4ici  for  plaintiff. — Judgment  arrefted,  becaufe  the  adlion  did 

F  f  3  nof 
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ftdt  lie  ^  die  adminiftiatDr  of  the  executors  but  there  IhouU 
hare  been  an  adminiftnuiop  de  hmus  t^attris  ntm  mdmimftratism 
Barnes^  444. 

Trcfpafs  againft  two.  One  let  judgment  go  bj  Adxalt ; 
Ae  other  juftified,  and^  oa  trials  had  a  verdid.  On  rao- 
tioDy  in  arreft  of  judgment,  it  was  inftftcd,  the  rule  ought 
to  be  difcharged ;  becuife  a  ttrt  differs  from  a  contraff  $  for 
U  in  covenant  againft  two,  if  one  pleads  a  pka  that  gges  to 
Ifae  whole,  and  on  iffiie  joined  it  be  found  for  him  9  and 
the  other  Jets  interlocutory  judgment  go  by  default,  the 
plaintifF  cannot  have  final  judgment  againft  him,  according 
to  I  Lev.  63.  But  fays  that  cafe,  in  trejtafs^  one  defendant 
may  be  guijt^,  the  odier  not.  But  held,  that  if  in  a  plea 
petibnal  againft  divers,  one  pleads  in  bar  to  parcel,  or  wfaidt 
extends  only  to  him  that  pleads  it ;  and  the  odier  pleads  4 
plea  that  goes  to  the  whole ;  the  laft  (hall  be  tried  firtt,  be^ 
caufe  it  goes  to  the  whole,  and  the  other  Ihall  have  the  ad- 
Tantage  of  it ;  for  in  perfonal  aftions,  the  difcbarge  of  onp 
is  the  difcharge  of  both  \  and  no  Judgment  can  be  given 
againft  die  other  defendant,  becauie  it  appears,  the  plain* 
tin  had  no  caufe  of  adion.  Judgment  arreft^.  2  JUL 
Ravm.  1372. 

In  treipafs  againft  two^  there  was  judgment  by  default; 
and  on  the  inouiry  feparate  damages  were  aflefled,  20/» 
againft  one,  and  one  penny  againft  the  other :  and  judgment 
was  arrefted,  as  damages  cannot  be  fevered  where  the  tref- 
pafs  is  confefled,  as  by  letting  judgment  go-by  default. 
Stra.  422*  II  Co*  5. 

Where  an  ifTue  is  only  misjoined.  Judgment  fhall  not  be 
;irrefted  after  vcrdiffc,  it  being  cured  by  Ac  exprefs  words  of 
thc  ftatute  of  jeofalh^  32  Hen.  8.  c.  30.  But  where  the 
caufe  is  carried  down  without  any  fimllter^  that  is  fetal, 
and  not  amendable,  and  therefore  judgment  will  be  arrefted, 
there  being  no  iffue  at  all ;  and  the  party  thereby  precluded 
from  demurring,  which  be  might  do,  inftead  of  adding  the 
Jtmiliter ;  and,  therefore,  on  motion  for  leave  to  amend  this 
defed,  after  motion  in  arreft  of  judgment,  the' court  refufe4 
it.     Stra.  64  T. 

The  plaintifF*s  goods  diftrained  were  not  replevied,  but, 
by  confent  of  the  attornies  on  both  fides,  remained  in  die 
diftrainor's  hands,  and  without  any  writ  of  re.  fa.  lo.  or  ap- 
pearance in  this  court,  plaintifF  declared,  defendants  avow- 
ed ;  and  aftel-  long  fpecial  pleadings,  and  after  trial  of  the 
ffiues  at  the  affizes,  and  a  verdidt  for  plaintifF^  the  avowants 
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moved  to  fet  afidc  all  the  proceedings,  and  the  rule  for  th^t 
purpofe  was  made  abfolute. '  The  court  held  the  agreement 
to  be  void  ;  a  fraud  upon  the  revenue  and  officers,  and  an 
abufe  of  the  court  and  the  bar,  that  they  had  no  jurifdiftion, 
and  confequently  could  not  give  judgment.    Barnes^  45 !• 

If  on  a  plea  in  abatement  a  rejpondeas  oufter  h  awarded^  ' 
and  afterwards  defendant  pleads  in  chief,  and  there  i$  a  ver-  ' 
dia  for  plaintiff;  yet  if  the  plea  \n  abatement  does  not  ap- 
pear to  have  been  entered  on  the  nijiprius  record,  judgment 
win  be  arretted ;  for,  it  being  entered  on  the  plea  roll  (which 
was  in  courtj  it  muft  be  mentioned  in  the  nifiprlm  roll, , 
otherwife  it  does  not  appear  that  it  w^s  a  verdi^  in  the  iame 
caufe.     Gir//&.  447.     ^Mod.'^iy^.     Ld.  Raytn.  *p,^. 

The  plaintiff,  on  an  ifliie  tendered  by  the  defendant,  join- 
ed the  iffue  thus :  "  and  the  aforefaid  defendant  doth  the 
like ;"  inftead  of  faying,  "  and  the  aforefaid  plaintiff  doth  ' 
the  like.'*  And  this  being  objefted  in  arreft  of  judgment, 
the  objection  was  over-ruled,  and  the  judgment  eftablifhed. 
Harvey  v.  Peake^  Burr.  Rep,  ±pt.  I793« 

So  where  in  debt  on  bond,  the  defendant  pleaded  folvit 
ad  diemy  and  concluded,  **  and  this  he  prays  may  be  enquired 
of  by  the  country.^*  To  which  the  plaintiff  fujyoined,  *«  and 
the  aforefaid  defendant  doth  the  like ;"  and  on  motion,  in  ar- 
reft of  judgment,  this  objection  was  over-ruled.  Raw^ 
ionev,  tlickman^  9  Geo,  i.  cited  in  the  above  cafe  of  i/arv^y 
V.  Peake. 

After  verdia  for  plaintiff,  feveral  obje£Hons  were  made 
in  arreft  of  judgment,  i.  That  though  the  a£lion  was 
trefpafs  upon  the  cafe^  ^^jurata^  at  the  foot  of  the  record  of 
nijt  priusj  was  trefpafs  only.  2.  That  inftead  of  faying, 
unlejs  the  chief  yuftice  Jhouli  come  before  on  the  12th  ^fjuly  %  it 
was,  unlefs  hejhould come  before  the  12  ^fj^fy*  3-  Tiiat  two 
of  the  defendants  being  flieriff  of  Afidmefex^  the  venire  was 
awarded  to  the  coroners  ;  but,  by  the  jurata^  the  writ  was 
alledged  to  be  delivered  to  the  flieriff  to  be  executed.  4.  That 
the  venire  facias^  inftead  of  being  returnable  in  court,  was 
made  returnable  before  the  chief  Uiftice.  5.  That  the  decla- 
ration recited  an  original  againft  james  Brooke  and  others,  and 
counted  againft  the  faid  John  Brooke.  As  to  the  firfl  objec- 
tion, the  court  held  it  to  be  helped  by  the  ftatutes  of  jeo^ 
fails.  As  to  the  fecondy  by  the  writ  of  hah*  corp.  jur.  the 
€}av  of  trial  was  righdy  s^pointed,  and  the  jurata  is  amend- 
able by  that  writ.  As  to  the  thirds  the  venire  facias  appeared 
to  be  returned  by  the  coroners,  and  ^cjurata  is  only  wron^ 
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by  mi(prifion  of  the  clerk.  The  return  of  die  ve.  fa^ 
though  defedive,  is  within  the  ftatutes  of  Jeofails  and  amende 
merits.  And,  as  to  the  laft,  thc  word  yeiny  in  the  declara- 
tion, muft  be  reje&ed,  and  the  count  will  ftand  againft  the 
/aid  Brooke^  which  muft  be  the  yames  Brooke  before-men* 
tioned.  The  fevcral  amendments  were  ordered,  and  rule  to 
fiay  thejudgment  difcharged ;  but  the  plaintiff's  attorney  to 
pay  cofts  for  having  made  fo  many  blunders.  Fawkt  v« 
.  Horabin  y  al,  Barnes  1 1 . 

Upon  an  iflTue  joined  in  an  a£tion  of  -debt  in  B.  R.  there 
was  a  verdi£t  for  the  plaintiff;  and  it  was  moved,  in  arreft 
of  judgment,  bccaufe  the  dijiringas  was  di  pladtOj  with  a 
blank,  omitting  debiti.  The  venire  facias  was  right.  But, 
the  court  held  the  diftringas  amendable,  and  over-ruled  thc 
objcftion  ;  and  per  Holt  C.  J.  The  judge  of  nijiprius^s  au- 
thority is  not  ny  the  dijlringasj  but  by  the  commiffion  of 
affize ;  for  that  by  the  ftatute  of  niji  priuSf  13  Edw.  i.  c.  30. 
which  gives  the  trial  by  nijiprius^  it  is  to  be  before  judges 
of  ajftze^  and  the  diflringas  is  only  to  bring  the  jury  before 
tfiem  5  and,  at  firft,  trials  by  ni/t  prius  were  had  upon  Ae 
venire  facias  \  and  by  that  itatute,  the  claufe  of  nift  prius  is 
cxprefly  ordered  to  be  inferted  in  the  venire  facias.  Then 
came  the  ftatute  42  Ed.  ^.  c.  11.  and  ordered,  that  no  in- 
cjuefts  &ut  affizes  and  deliverances  of  gaols,  fhould  be  taken 
by  writ  of  nijipriusy  nor  in  other  manner,  before  that  thc 
na.mes  of  all  them  that  (ball  pafs  in  the  fame  inquefts  be  re- 
turned into  court.  And  by  reafon  of  that  ftatute,  trials  by 
niji  prius  came  to  be  upon  the  dtjlringas:  and  the  intent  of 
that  ftatute  was,  that  by  the  jury  being  returned  of  record 
in  court,  the  party  might  fee  the  panel,  and  prepare  himfelf 
to  make  his  challenges. — And  per  Powel^  juft.  another  rea- 
fon of  trials  being  had  upon  the  di/iringasj  was,  to  prevent 
an  inconvenience  that  was  frequent  heretofore,  for  the  de- 
fendants to  caft  an  eflbign  at  nt/iprius^  when  all  v^s  ready 
for  trial*,  for  defendants  being  by  the  ftatute  of  Mar  lb.  r.  10. 
to  have  but  one  eflbign  after  iftuc  joined ;  and  upon  the  re- 
turn of  the  venire  facias^  when  the  trial  was  not  had  upon 
that,  but  that  was  returnable  ^bove,  the  defendant  muft  be 
eflbigned  above,  and  could  have  no  eflbign  below  upon  the 
diftringas^  and  fo  the  mifchief  viras  helped.  Fide  Bullock  v. 
Parjons.     Ld.  Raym.  1 143. 

rfote'y   There  is  a  difference  between  no  diftringas,  and  a 
bad  one :   in  the  firft,  the  want  of  a  dijinngas  is  helped 
\>j  xhcjkuiite  ofjeofaHs  s  bat  otherwife  in  the  1^. 
'      '  Parosi 
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Baron  and  fime  brought  an  action  of  aflault  and  batteqF^ 
for  a  battery  committed  on  b6th  ;  judgment  by  default,  en- 
quiry executed,  and  entire  damages.  And  on  the  return  of 
the  enquiry,  judgment  was  arretted,  becaufe  the  wife  cannot 
be  joined  in  an  adion  with  the  hufband,  for  a  battery  on  the 
hufband.  After  which  they  brought  a  new  a£tion,  only  for 
a  battery  committed  on  the  wife,  and  laid  ad  damnum  of  the 
hufband. only.  Not  guilty  was  pleaded,  and  verdiA  for  the 
plaintiff.  And  on  motion  in  arrefl  of  judgment,  becaufe  it 
ought  to  have  been  ad  damnum  ipforum^  the  damages  in  fuch 
cafes  furviving  to  the  wife,  in  cafe  of  the  hufband's  death. 
Judgment  was  arretted  on  motion  by  the  plaintiff  himfelf  for 
his  own  expedition.  Newton  iff  Vx.  v.  Hatter,  Ld*  Raym. 
1208. 

Treljpafsby  A.  and  B.  for  breaking  and  entering  the  houfe' 
of  A.  and  taking  away  the  goods  of  A.  and  B.  verdid  for 
pkintifis,  and  entire  damages.  But  on  motion  in  arreft  of 
judgment,  becaufe  the  two  plainttfTs  had  joined  in  an  aftion 
for  breaking  and  entering  a  houfe,  &c.  to  which  one  of  them 
liad  no  tide,  and  confequendy  if  judgment  ibould  be  given, 
one  would  recover  damages  to  which  he  had  no  right,  the 
court  made  a  rule  to  ftay  judgment,  till  it  fhould  be  moved 
by  the  plaintiffs  ;  and  afterwards,  it  being  moved,  judgment 
was  arretted  abfolutely.  Maddox  and  Godfrey  v.  i'aylor  and 
ethers.     Ld.-'Raym.  1382- 

If  on  zjoint  bond  ^e  adion  is  brought  againft  one  obligor 
onfyj  it  is  good  caufe  of  arrefting  die  judgment,  if  it  appears 
upon  the  face  of  the  declaration ;  otherwife  it  mutt  be  averred. 
Burr.  Rep.  ±pt.  3614. 

A£tion  of^  debt  on  bond  in  Aftddlefex^  the  condition  of 
which  was  to  pay  money  in  London  \  after  verditSl,  motion  in 
arreft  of  judement,  for  that  the  action  ought  to  have  been 
tried  in  London.  But  per  cur.  (abfente  Holt)  'tis  aided  after 
*verdift.     Maitland  v.  Taylor.     Ld.  Raym.  1212. 

In  trefpafs/ir  taking  divers  goods,  not  faying  what  goods  ; 
after  verdiA,  and  damages  for  plaintiff,  judgment  was  art 
retted.     Ld.  Raym.  1410.    Stra.  6^7. 

Defendant  had  moved  in  arreft  ot  judgment,  and  obtained 
the  common  rule,  which  is,  that  the  entry  of  judgment  be 
flayed,  till  the  court  be  moved  on  behalf  of  the  plaintiff,  and 


*  Where  the  iffue  is  local,  and  not  tried  in  the  right  place* 
this  i3  cored  by  die  16  (Sf  17  Car.  z.  r.  8.  Carth»  448. 

(hall 


334^  iBDf  3(U901lieRt 

Of  ARRESTING  the  Judgmcixt^ 

fiiaH  otberwife  order, ;  of  which  motion  defendant  has  notice* 
For  plaintiff,  the  obje£lion  in  point  of  law  was  admittedj^ 
and  it  was  prayed  that  an  entry  be  made  on  the  roll  as  the 
adjudication  of  the  court,  that  judgment  be  arrejiedy  which 
was  ordered.  For  till  this  entiy  be  made,  the  plaiJ^tiff  can 
neidier  brine  error,  nor  maintain  a  new  a£lion,  as  the  ruk 
leaves  the  a&on  pending  pleadable  in  bar  to  a  new  a&ion. 
Bulling  V.  Rogers.     Barnes^  278. 

Without  adducing  more  csues  under  this  head,  let  it  fof- 
fice  to  (ay,  that  it  is  an  invariable  rule,  with  regard  to  ar- 
refts  of  judgment,  upon  matter  of  law,  **  that  whatever  is 
^^  alledged  in  arrefl  of  judgment  muft  be  fuch  matter,  as 
««  would,  upon  demurrer^  have  been  fufEcient  to  overturn 
^^  the  z£tion  or  plea."  But  this  rule  will"  not  hold  e  con- 
mrfiy  yvf.  that  every  diing  diat  may  be  alledged  as  caufe  of 
demurrer^  will  be  good  in  arreft  of  judgment ;  becauie  now 
many  omiffions  and  defeds,  if  not  taken  advantage  in  time. 
;ire  cured  by  the  ftatutes  of  jeofails. 
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IF  the  psrty  agamft  whom  a  verdiA is  obtained  on  frial^ 
or  judgment  on  enquiry  of  damages,  wiihes  for  a  new 
trial  or  inquifition,  he  mufl:  move  for  die  fame  %viilnn  tbt 
fnir  ditfSy  or  before  final  jttdgment  be  iigned.  The  motion 
pnift  be  made  in  the  court,  fupported  by  an  affidavit  of 
ftas. 

If  a  fuv)  trial  or  inquilition  be  denied,  the  party  may 
afterwards  move,  oaa  fimilar  affidavit,  to  arrefl  the  judgment 
<-*but  if  a  motion  in  arreft  of  judgment  be  hrft  made  and 
^efuied,  you  cannot  afterwards  move  for  a  new  trial.— So 
'tis  of  an  enquiry  j  after  motion  in  arreft  of  judgment,  de- 
fendant cannot  move  for  a  new  writ.     Sali.  647. 

In  B.  tl.  dit  four  Jays  for  motions  for  new  trials  are  mrZv-* 
^ip,  but  in  arrefl  of  judgment  exdufioe*  Burt  v.  BarloWm 
B.  R.  19  Geo.  3. — In  C»  B.  in  both  cafes  the  four  days  are 
inclufive.     Barnes  ^$. 

In  C  B.  a  motion  for  a  new  trial  cannot  be  made  after. 
die  appearance  dav  t>f  the  return  of  the  habeas  corpora  jurato^ 
rumj  unlefe  the  foundation  of  the  motion  be  fome  matter 
difcovered  afterwards,     f^de  Barnes  443, 

Where  verdi£te  have  been  given  contrary  to  evidence,  or 
tirhere  there  hath  been  no  evidence  at  all  to  fupport  fuch  ver^o 
dids,  the  court  hath  granted  new  trials  \  but  if  there  hadi 
been  a  contrariety  of  evidence  on  both  fides,  the  courts  havo 
never  granted  new  trials^  nctwithftanding  the  judge  (before 
whom  the  x:aufb  was  tried)  hath  been  of  opinion,  that  the 
ftrength  and  weight  of  evidence  was  againft  the  verdiA* 
Per  fTilmot,  cb.juft.  3  fVilf  47.     i  mif.  22. 

A  juror  on  the  principal  panel  vns  challenged,  and  after^i* 
wards  fworn  on  the  tales  by  a  wrong  name ;  and  d^ough 
no  fault  was  found  with  the  verdiA,  yet  the  court  granted 
a  mw  trial.  Parker  v.  Thornton^  Stra.  629*  Ld*  Raym. 
1410. 

The  courts  never  grant  a  new  trial  in  penal  actions.  3 
mif.  59. 

kOtxoxi  on  one  of  the  game  a£ls»  Defendant  had  a  verdift. 
Plaintiff  moved  for  a  new  trial,  and  die  judge  who  tried  the 
caufe,  reported  the  verdid  to  be  contrary  to  evidence.  Not- 
Widiffanding  which,  the  rule  to  fhew  caufe  why  a  new  trial 
ffliould  not  be  had  on  payment  of  cofls,  was  difcharged :  be- 
caufe  no  inftance  could  oe  fhewn,  where  in  an  a^on  on  a 
penal  ftatute,  in  which  a  verdict  was  foupd  for  defendant,  a 
hew  trial  had  ever  been  granted.     Barnes  466. 

The  courts  will  grant  a  new  trial  where  there  has  beex| 
txeeffifue  damages  given,  but  never  where  the  damages  bavt 
)Men  thought  to  be  imallf    2  Stra.  io$i. 
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If  a  new  trial  be  granted  for  exceffive  damages^  and  the 
lame  damages  are  given  again,  the  court  will  never  grant  a 
third  trial.     Stra.  692. 

If  in  an  action  againft  two,  one  be  acquitted^  and  the 
ether  found  guilty,  that  defendant  can  have  no  new  tnaL 
Stra.  814. 

A  new  trial  may  be  granted  a  fecond  time,  if  the  reaibns 
for  granting  it  are  fuiEcient.  Per  cur.  in  Goodwin  v.  Gib' 
hns  oncy^c.     Burr ^  Ji.pt.  2108. 

New  trials  may  be  granted  in  iji^ments^  and  after  a  trial 
at  bar.  Stra.  1105.  j^  Burr.  4  vol.  2224,  2225.  LJ. 
Ra^m.  1358. 

The  court  granted  a  new  trial,  becaufe  the  verdift  in  a 
city  was  contrary  to  evidence,  but  refufed  to  let  it  be  tried 
by  a  jury  of  the  county,  till  there  had  been  a  fecond  verdid, 
although  it  was  fworn  that  there  was  no  poifibility  of  a  £ur 
trial.     AnoH. 

In  a  declaration  there  was  one  count,  that  defendaat  gave 
a  bribe,  and  another  for  corrupting  by  P.  /iP'.'— Evidence 
was  of  corrupting  by  P.  JV.  but  verdid  was  for  the  pladntiff 
on  the  firft  count,  and  for  defendant  on  the  laft ;  and  the 
court  granted  a  new  trial,  as  being  againft  evidence,  'dx>ugfa 
they  admitted,  that  if  there  had  been  only  one  count,  it 
would  have  been  good.     Anon. 

'  A  writ  of  enquiry  was  fet  afide,  becaufe  lOoA  was  givtn^ 
when  the  defendant  fwore,  that  there  was  not  5f«  damages^ 
which  the  plaintiiFdid  not  deny.     B.  R.  AnoH. 

I'he  court  will  never  grant  a  new  trial  upon  the  appli- 
cation of  a  party,  for  want  of  evidence  which  he  might 
have  produced  at  the  trial.  CqoIh  v.  Berry.  B*  R.  i 
If^t/f.  98. 

'rhe  caufe  was  at  iiTue,  and  the  record  of  nifipriuSf  baiias 
corpora  andjurata^  were  all  made  up  for  trial  at  a  certain 
iittings ;  but  the  caufe  not  coming  on  to  be  tried  at  that 
day,  the  plaintiff's  attorney  ought  to  have  altered  the  record 
of  niji  prius,  writ  atuijuratay  for  a  future  day  of  fitting,  but 
neglected  fo  to  do,  or  to  refeal  the  fame,  alUiough  apprized 
thereof;  fp  the  caufe  was  tried  at  a  future  day ;  and  it  ap-> 
peared  on  the  face  of  the  juraia^  i^c.  that  the  caufe  was 
tried  after  the  day  of  ni^  prius  mentioned  therein,  and  a 
vcrdi£l  was  for  the  plaintiff:  and  afterwards  plaintiff  moved 
to  amend  the  habeas  corpora  and  the  juratay  and  defendant 
moved  to  fet  afide  the  verdl£l.  On  fhewing  caufe  why  the 
amendment  fbould  not  be  made,  the  court  were  clearly  of 
opinion,  that  the  trial  was  coram  non  judice^  and  difcharged 
ti^e  rule 3  but  awarded  (x  officio  a  ^icnire  dc  novo.     2  IVilJ^  144* 

The 


The  court  -mil  never  grant  a  netu  trial  againft  the  equity 
of  thecafe,  though  the  verdi£t  be  againft  evidence ;  nor  in 
hard  aiSlions.  ' 

A  motion  was  made  for  a  mw  trial  in  an  a^on  of  crimm 
£9iu  grounded  on  an  affidavit,  that  the  plaintiff  was  before 
married  to  another,  then  alive  ;  and  becaufe  the  witnefs  Was 
of  an  in&mous  charafter.  Per  cur.  This  fhould  have  been 
proved,  and  is  no  ground  for  a  new  trial.     Anon. 

The  courts  will  grant  a  nnu  trial  for  mifdiredtion  of  the 
judge  who  tried  die  cauie  in  point  of  evidence*     2  IVilf. 

After  a  verdi£^  on  the  honeft  and  juft  fide  of  the  caufe, 
the  court  will  fupport  it  if  poffible,  and  not  grant  a  nevu  trial, 
Goftin  V.  JVilcotk.     a  B.     2  fVilf.  302. 

A  new  trial  was  granted,  although  there  was  evidence  on 
both  fides,  becaufe  ail  the  witnefles  fubfcribing  to  a  releafe 
were  not  called  and  examined  at  the  trial.     3  JVilf.  38. 

On  two  iiliies  in  covenant,  one  was  clearly  with  the  de- 
fendant, on  the  other  a  contrariety  of  evidence,  and  verdidt 
for  defendant,  although,  in  the  opinion  of  the  judge,  the 
weight  of  evidence  was  with  the  plaintiffl  New  trial  refuf- 
cd*  Per  JVilmot^  ch.  juft.  It  could  not  have  been  fent  to 
be  tried  agatn  upon  one  of  the  iffues,  but  it  muft  have  gon? 
back  on  the  whole  record,  f;/z.  upon  both  the  iflfues;  and 
.  as  one  ifiue  is  clearly  with  the  defendant,  there  is  no  pre- 
tence or  foundation  for.  a  new  trial  on  that  liFue ;  and  he 
cited  Rowland  V.  Vanklaken.  C  B.  Eaft.  Term.  1  Geo.  i* 
from  J.  Tracy*s  notes,  where  it  was  fo  determined^  Fide 
Barnes  426. 

One  tUue  out  of  four  was  againft  evidence,  and  the  court 
granted  a  new  trials  not  only  as  to  that  iflue  (for  that  they 
&id  cannot  be)  but  for  the  whole.     Rex  v.  Poole.    Eajt. 

^^734- 
In  fuch  cafe  the  liTue  found  muft  be  a  material  one :  for 

if  out  of  three  iiTues  two  were  found  againft  evidence,  yet  if 
the  material  iifue  in  the  caufe  be  agreeable  to  evidence,  the 
court  will  not  grant  a  new  trial.  Dexter  v.  Barrowby.  Eaji. 
25  Geo.  2. 

In  an  a&ion  for  a  libel,  the  jury  found  a  verdi^l  for  de- 
fendant, which  the  judge  reported  to  be  againft  evidence; 
but  faid,  he  fhould  have  been  fatisfied  with  half  a  crown 
damages.  Whereupon  B.  R.  fefufed  a  new  trial ;  faying,  it^ 
was  no  matter  of  contrail,  no  fpecial  damages  laid  or  proved, 
but  only  a  vindiftive  aflion ;  and  courts  of  juftice  arc  not 
to  affift  the  paffions  of  mankind.  Burtfn  v.  Thompfon. 
Micb.  32  Geo.  2.. 

The 
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The  courts  will  nerer  grant  a  new  trials  beeaufis  the  ver^ 
^  did  was  taken  on  a  wrong  county  unlefe  fome  injury  would 
otherwife  enfue.     B.  R.  Anon. 

After  a  nonfuit  by  order  of  the  judge  at  nifi  priia  impro* 
perly,  the  court  granted  a  9€%v  trial  without  cofts.     3  U^» 

146-  338- 

Where  a  plaintiff  refiifes  to  be  nonfuited  contrary  to  die 
opinion  of  the  judge,  a  new  trial  (if  granted)  ihali  be  with* 
out  cofts.  So  where  a  plaintiff  fubmits  to  a  nonfmU  incom- 
pliance with  the  erroneous  opinion  of  a  iudge,  the  nonfiiit 
ihall  be  fet  afide  without  cofiu     i  Blackf.  Kef.  670. 

In  giUment  the  courts  will  feldom  grant  a  mw  trial  where 
the  verdi£l  is  for  the  defendant,  becaufe  the  |daintiflF  oiay 
bring  a  new  qe&nient;  but  where  it  as  for  the  plaintiff^  a 
new  trial  is  olten  granted,  f<»'  the  confequence  of  not  grant- 
ing a  new  trial  is  the  iteration  of  the  pofleffion  of  tiie 
premifles. 

Plaintiff  bv  note  promiied  to  pay  defendant,  if  Sir  W.  C. 
*  died  before  defendant's  fad^r,  1600  guineas ;  and  defendant 
1^  note  promifed  to  pay  plaintiff  500,  if  his  father  died  before 
Sir  W.  C.  In  fa6l,  defendant's  father  died  in  die  momi^ 
of  the  day  thefe  notes  were  given,  but  at  a  great  diftance  dS, 
lb  that  it  was  totally  unknown  ta  the  parties.  At  the  trial 
the  jury  found  for  the  plaintiff,  and  gave  525/.  damages. 
A  new  trial  was  moved  for,  on  objection  that  the  coBtraft 
was  void,  without  confideration-^^t  it  was  a  contraft  in 
futuro'^znd  that  defendant  could  i|ot  poffibly  win,  and  Aktte* 
fore  that  he  ought  not  to  Icfe.  But  the  court  thought  Ac 
jury  to  be  the  proper  judges  of  the  intention  of  the  wager, 
and  refiifed  to  grant  a  new  trial.  Earl  rf  Manh  v.  Pigtim 
Burr.  Rep,  ^pt.  28^5. 

A  noniuit  was  fet  afide,  and  a  new  trial  grasiCed.  Cafe 
was,  plaintiff  brought  his  a(Elion  againft  one  partner  abme, 
upon  ztartnerjbh  account,  which  being  given  in  evidence  at 
the  tdal,  plaintin  was  nonfuited:  but  the  court  (et  afide  die 
nonfuit,  faying  that  it  cannot  be  given  in.  evidence,  but  ou^t 
.  to  have  been  pleaded  in  abatement ;  and  that  the  omitdng 
to  plead  it  in  abatement,  was  a  waiver  of  the  .exception. 
Rice  V.  Shute.     Burr,  Rep,  /^pt.  26 1 2. 

A  verdid  upon  a  trial  was  for  plaintiff,  fubjeft  to  d&e<^« 
nion  of  the  court  upon  this  queftion,  '^  Whether  defendants 
being  fheriff's  officers,  [and  who  juftified  under  a  fi.  fa.^ 
ought  upon  the  trial  to  have -produced  and  proved  a  copy  of 
the  judgment  on  which  the  fi^fa^  iffued."  TTie  court  were 
.  of  opinion,  that  the  adion  being  hy  a  ffranger  to  die  origi- 
nal fuit,  the  judgment  ought  to  have  been -proved,  and  a 

copy 


"topy  produced,  but  eBteri£Ae  aflion  bad  been  by  the  per^ 
Ion  a|ainft  whom  the  f'/a^  iflued,  therefore  the  plaintifF's 
verdiS  ftood.  But  in  this  cafe  the  court  gave  defendants 
leave  to  move  for  a  new  trial,  which  was  granted,  becaufe 
plaintifF  had  brought  this  aSion  under  a  iraudulent  bill  df 
fale.  And  Lord  Mansfield  faid,  the  verdiA  arifes  from  a 
ilfp  and  inadvertence,  and  is  againft  law  and  juftice.  The  > 
plaintifF  has  no  merits,  the  bill  of  fale  was  fraudulent,  plain* 
tiflF's  fon  [againft  \9h0m Ji,  fa.  ifiiied]  remained  in  pofleffion. 
The  recovery  is  manifeftly  contrary  to  reafon  and  juftice. 
Aiartyny.  PoSger  and  others.     Burr*  Rep^  j^pt,  2631. 

A  new  trial  ihall  not  be  granted,  becaufe  the  couniel 
thought  it  prudent  to  omit  evidence  which  they  had  in  their 
briei^  ^nd  might  have  ofi^red  in  mitigation  of  damages : 
nor  becaufe  another  jury  in  a  caufe  between  the  fame  par- 
ties nearly  fimilar,  where  fuch  evidence  was  oiFered,  gave  a 
different  verdid.  Spong  v.  Hog.  C.  B.  HiL  12  Geo.  3. 
2  Blackf.  Rep.  802. 

The  court  fet  afidc  a  writ  ef  enquiry  becaufe  the  yxty  was 
returned  by  the  plaintiff's  attorney.     Jnon.     B,  R. 

In  an  a^on  for  falfe  imprifonment  of  a  tavern-keeper  for 
a  few  hours,  300/.  damages  were  given  by  the  jury,  which 
the  court  thought  not  excefjivey  and  refufeo  to  grant  a  new 
trial,     2  Wilf  160. 

In  a  like  action  for  imprifonment  of  a  journeyman  printer 
for  about  fix  hours,  300/.  was  thought  not  exceffive  dama- 
ges, and  new  trial  refufed.     2  Wilf.  205. 

In  a  like  a£tion  againft  the  king  s  meflengers  for  imprifon- 
ing  plaintiff  (an  attorney)  for  fix  days,  and  for  entering  his 
houfe,  and  rummaging  his  defks,  books,  and  papers,  under 
a  fecretary  of  ftate's  warrant,  1000/.  damages  not  thought 
exceffive,  and  a  new  trial  refufed.     2  Wilf*  2^4. 

In  a  little  affault  and  battery,  in  a  difpute  aoout  the  pro- 
perty of  a  turtle,  between  two  gentlemen,  citizens,  200/. 
damages  not  thought  exceffive,  and  a  new  trial  refufed^ 
2  JVSf  252- 

In  an  adtion  for  debauching  plaintiff's  daughter  per  quod^ 
lie.  the  court  refufed  a  new  trial,  moved  for  on  account  of 
exceffive  damages.     Anon. 

The  plaintiff,  a  baronet  and  member  of  parliament,  reco- 
vered 10,000/.  damages  in  an  adtion  on  the  cafe  for  a  mali- 
cious profecution,  vi%,  indicting  and  trying  him  for  felony  at 
the  Old  Bailey,  The  court,  on  motion  for  a  new  trial,  on 
account  of  exceffive  damages,  refufed  to  grant  it.  Sir  Alex^ 
ander  Leith  y.  Pope.  Mch.  20  Geo.  3.  C.  B.  7.  Blackf 
Rep.  1327. 

Five 
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Five  hundred  pounds  damages  were  giveo  in  an  aAkm  fer 
rrim,  C9n.  defendant  being  a  clerk  <HiIy  in  an  pflke  during 
fileafure,  at  50/.  per  annum.  New  trial  refufed.  And  tfae 
court  laid,  new  trials  are  never  granted  in  cafes  turning  upon 
€ircumfiancesy  which  are  ftridiy  and  properly  within  dia  pro- 
vince of  the  jury.     Burr.  4  //.  1  VqL  609. 

A  new  trial  was  granted,  bccaufe  a  material  letter  was 
difcovered  after  the  trial.     Anon.     B.  IL 

Though  the  ground  of  a  verdid  for  the  plaintiflF  be  wroog, 
yet  if  no  ii^uftice  be  done  to  the  defendant,  or  if  the  fdain- 
tiff  can  by  another  form  of  a£tion  recover  as  much,  the 
court  will  not  grant  a  new  trial: — But  otherwife,  where  in- 
juftice  is  done  him  by  it,  and  if  it  be  not  clear  that  the  plain- 
tiff may  recover  as  much  by  another  form  of  a&ion.  4  Burr^ 
2  l^oL  936- 

The  court  will  not  grant  a  new  trialj  even  where  the  jury 
have  found  for  the  defendant  againft  evidence,  if  the  plaintiff 
appears  to  have  received  no  real  injury,  and  the  damages  (if 
the  verdicl  had  been  for  the  plaintiff)  would  have  been  but  a 
mere  trifle.     4  Burr.  2  Vol.  665. 

Exceffive  damages  were  given  on  a  writ  of  enquiry,  for  a 
militia-man  againft  his  colonel,  who  had  ordered  him  twenty 
laihes;  but  &e  court  would  not  fet  it  afide,  becaufe  the 
colonel  had  a£ted  arbitrarily,  malo  anifno^  2uid  was  well  able 
to  pay  them.     4  Burr.  3  Vol.  1846. 

There  was  a  verdid,  and  new  trial  granted,  and  dien  the 
record  of  nUiprius  was  made  up  widi  an  appearance  and 
plea  of  a  difl[erent  term  from  the  former  record,  and  verdid 
again  for  the  plaintiff; — which,  on  motion,  was  fet  afide,' 
it  not  being  the  fame  ifTue  that  was  direded  to  be  tried  again* 
And  though  a  new  trial  was  granted,  yet  it  ought  to  be 
upon  the  old  plea.  Harper  w.  Davy.  B.  A.  Ld.  Raym.  510. 
Carth.  498. 

A  new  trial  is  fcldom  granted  but  upon  payment  of  cofts : 
but  this  is  in  the  difcretion  of  the  court. 

The  court  will  not  grant  a  new  trial,  after  the  merits 
isave  been  tried,  though  the  pleadings  are  not  fo  proper  as 
they  might  have  been. 

A  new  trial  was  granted,  becaufe  the  foreman  of  the  jury 
had  declared,  that  the  plaintiff  Ihould  never  have  a  verdid. 
Salk.  645. 

Where  a  new  trial  is  granted  for  mifbehaviour  of  the  jury, 
it  fhould  be  certified  on  record  by  the  judge.    Jnon.  B.  R. 

Vcrdid  for  the  plaintiff, — and  on  motion  for  a  new  trial, 
the  court  were  divided  in  opinion  j  and  therefore,  no  rule 

being 


being-made,  plaintiiFwas  at  Kberty  to  fign  fiftsJ  jadgment* 
Cartledge  v.  EyleSj  text.     Barnes  442. 

The  caufe  waa  tried  before  a  judge  of  another  court,  and 
on  motion  for  a  new  trial,  fuggeuing  the  verdict  to  be  againft 
evidence,  relying  on  the  judge's  certificate.  Per  cvr.  In 
this  cafe,  it  being  tried  before  a  judge  of  another  Court,  an 
affidavit  of  what  .pafTed  at  the  trial  muft  be  produced  as  a 
neceiTary  foundation  fo^r  this  motion.     Barnes  447. 

If  the  iherifi*,  on  the  execution  of  a  writ  of  enquiry, 
admits  improper  evidence  to  be  given,  whereby  the  damages 
are  leiTened,  the  court  will  fet  afide  the  inquifidon,  and 
give  pkintiff  leave  to  execute  a  new  wi^it  of  enquiry.  Vide 
names  448* 

.  A  verdidl  was  fet  afide,  becaufe  one  perfon  anfweped  to 
another's  name,  and  was  fworn  a  juror.  Barnes  453.  455, 
—  The  verdi£k  by  eleven  jurors  only,  is  no  verdift,  and  not 
amendable.  When  a  fuit  is  referved  at  »i.  pri»  for  the  opi- 
nion of  the  court,  which  is  a  practice  introduced  in  lieu  of  a 
fpecial  verdi£i:,  the  verdi(Sl  ought  always  to  be  for  the  plain- 
tiiF.  And  the  rule  of  niftprius  ought  to  be  to  the  following 
efFe£l,  That  if  the  court  fpould  be  of  opinion  for  the  defend-^ 
ant,  diat  then  judgment  of  nonfuit  fhoiUd  be  entered,  other*' 
wife  the  defendant  could  have  no  remedy  in  cafe  of  the  plain* 
tiff's  deaths     Barnes  460.  * 

The  venire  facias  was  awarded  by  miftake,  returnable  09 
the  morrow  of  the  ajcenfim^  inftcad  of  eight  days  of  the  pu- 
rification. The  defendants,  though  their  witncffes  attended 
the  affizes,  made  no  defence  at  the  trial,  but  confeiTed  leafe» 
entry,  and  oufter,  and  fufFered  plaintiff  to  take  a  verdid, 
relymg  on  the  miftake  in  awarding  the  venire^  returnable  at 
a  day  fubfequent  to  the  affize,  till  after  which  return,  and 
default  made  by  the  j  urors,  there  could  be  no  nifi  prius.  The 
jury  procels  was  made  returnable  at  a  proper  day.  And,  on 
motion,  the  court  held  the  variance  material  on  the  autl^o- 
rity  of  two  cafes  cited  by  the  plaintiff's  counfel.  Bajiard  v. 
AV  againft  BartleU.  Trin.  3  Geo.  2.  Dale  againft  Holmes* 
Mich.  4  Geo.  2.  in  B.  R.  Verdi£t  fet  afide  on  payment  of 
cofts.     Barnes  460. 

Want  of  due  notice  is  a  proper  ground  for  a  motion  for 
a  new  trial :  But  the  defendant  is  precluded,  if  he  appear  at 
the  trial,  and  makes  defence.     Sali.  646. 

A  material  witnefs  for  defendant  concealed  himfclf  in  the 
plaintiff's  houfe,  to  avoid  being  ferved  with  a  Juhpcenay  hy 
which  the  plaintiff  obtained  a  verdid ;  but  the  court  fet  it 
afide  without  cofts,  it  beih^  unreafonable  for  the  plaintiff  to 
carry  the  caufe  down  to  trial,  when  (he  knew  the  defendant 
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could  not  make  a  fUtttncc.  Mmipeffon  r.  JtmuBe.  H,  20 
Geo.  2.     BuO.  M.  Pri.  328. 

On  motion  for  a  new  trial,  the  ufual  way  is  to  grant  a 
rule  to  (hew  caufe ;  and  then  the  puifne  judge  of  the  court 
^aks  to  the  judge  who  tried  the  caufe,  fif  of  another  court) 
and  obtains  a  report  from  htm  of  the  trial ;  and  alfo  a  fignifi- 
cation  of  his  fentiments  on  it.  If  the  judge  declares  himfelf 
(atisfied  with  the  verdid,  it  hath  been  ufual  not  to  grant  a 
n^w  trial,  on  account  of  its  being  a  verdid  againft  evidence. 
On  the  oiiier  hand,  if  he  declares  himfelf  diiratisiied  with  the 
verdid,  it  is  pretty  much  of  courfe  to  grant  it. 

If  a  verdi£l  is  fet  afide,  and  a  new  trial  granted,  there  is 
no  occaiion  to  have  the  record  of  nifiprius  re-fealed,  or  to 
have  frefli  ftamps ;  for  the  king  havipg  been  once  fiitisficd 
for  the  duty  on  the  record,  no  odier  need  be  paid,  as  it  is 
not  compleat  tilljudgment  entered  up,  and  the  firft  verdifi 
not  being  fatisfaoory  to  the  court,  is  quite  expunged ;  and 
Ae  Ttcori  remains  as  if  no  trial  had  ever  been. 

On  a  motion  for  a  new  trial,  the  po/lia'vr^s  brought  into 
court,  and  after  a  new  trial  had  been  denied,  the  po/tea  could 
not  be  found,  and  the  court  on  debate  ordered  a  new  one 
to  be  made  out  from  the  record  above,  and  the  aflbciate's 
notes.     Stra,  1264. 

Note,  After  a  new  trial  jranted,  no  amendment  will  be 
bllowed  in  the  record.    2  Bhcif.  Rep.  920. 
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IF  the  judgment,  after  the  deciHon  of  the  fuit^  be  not 
fu^ended,  fupeifeded,  or  reverfed,  the  next  and  laft  ftep, 
or  the  Anal  object  of  the  fuit,  is  the  txecution  of  that  judg- 
ment,  or  putting  the  fentence  of  the  law  in  force.  This  is 
performed  in  dift'erent  manners,  according  to  the  nature  of 
the  a^on  upon  which  it  is  founded,  and  of  the  judgment 
which  is  had  or  recovered.  As  this  volume  has  been  con- 
fined mofUy  to  perfonal  a£tion$,  we  fhall  treat  principally  of 
execution  therein  ^  referving  the  confideration  of  writs  of 
execution  in  real  and  mixed  actions,  and  the  pradice  in 
executing  the  fame,  to  fuch  particular  adtionsj  which  vnll  be 
treated  of  in  the  fecond  volume^ 

'  When  judgment  is  figned,  the  plaintifF  is  at  liberty  to  fue 
out  execution,  which  is  a  writ  founded  upon  the  action, 
and  dire£ted  to  the  iheriff^  from  the  court  in  which  the 
judgment  was  given ;  and  is  fuppofed  to  be  granted  at  the 
'  requeft  of  the  party  at  whofe  fuit  it  is,  to  give  him  iadsfac* 
tion  of  the  judgment  obtained  by  him. 

There  are  three  forts  of  execution  generally  in  ufe  at  diis 
day,  upon  judgments  in  perfonal  actions,  either  of  which  the 
party  has  his  election  to  follow  :  but  he  cannot  purfiie  t9$^ 
lorts  of  execution  at  one  and  the  fame  time. 

The  higheft  of  thefe  forts  of  execution  is  that  of  a  capiat  ad 
fatisfaciindumy  the  fecond,  an  elegit  ^  the  third.  ^  fieri  facias* 

The  captas  ad  fatisfaciendum  is  a  writ  cfireoBd  «to  the 
iherlfF,  commanding  him  to  apprehend  the  defendant,  and 
thereby  he  may  be  deprived  of  his  liberty,  till  he  makes  the 
fatisfadion  awarded :  for  neither  the  (herifF,  nor  court,  can 
admit  him  to  bail ;  and  tlierefore  when  he  is  once  in  cuftody 
upon  this  writ,  no  other  fort  of  execution  can  be  fued  by  the 
plaintifF  againil  his  property;  for  the  maxim  of  law  is,  corpus 
bumanum  non  recipit  afiimationenu  But  if  he  (hould  happen 
to  die,  while  charged'^in  execution  upon  this  writ,  the  plain* 
tiiF  may  by  the  21  "Jac.  i.  c.  24.  after  his  death,  fue  out 
other  execution  againft  his  lands,  goods,  or  chattds,  at  his 
election. 

A  capias  ad  fatisfaciendum  by  the  common  law,  lay  only 
in  trefpaiTes  vt  et  armisf  being  a  dired  and  wilful  wrong,  and 
wherein  the  capias  ad  refpcndendum  was  the  immediate  procefs 
upon  the  original  writ.  But  feveral  flatutes  having  gtvei^^* 
the  procefs  of  capias  ad  refpondendum^  as  the  mefne  procefs 
tipon  the  original  writ  in  other  perfonal  a<^ons,  than  thofe 
committed  vi  et  armis^  the  capias  ad  fatisfaciendum  has  become 
an  executory  procefs  in  them  alfo,  it  being  held  as  a  rule, 
that  where  a  capias  lies  in  procefs  befoi^  jud^ent,  it  will 
lie  in  execution  upon  the  judgment  itfelf.«-Btt;^  if  there  is 
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a  judgment  lA  C.  B.  agatnft  bail  upon  z  fare  faciat  on  their 
recognizance,  no  capias  lies  againft  them  on  Aich  Juc^- 
nient ;  but  otfaerwife,  if  they  were  fued  in  Jett  on  their 
recognizance,  for  then  it  is  within  the  ftatute,  25  Ed.  3. 
c.  17. — But  upon  a  judgment  in  B.  R.  againft  bail  upon  a 
fcirg  facias  J  a  capias  will  lie  againft  them ;  and  upon  all 
actions  by  bill  in  B.  R.  a  capias  ad  fatisfaciendum  lies  in 
execution  by  the  courfc  of  the  court ;  for  the  bill  and  its 
fubfeqQent  procefs,  the  latitat  and  capias^  are  in  their  nature 
•and  confequence,  of  the  force,  validity,  and  efFed  of  a  capias 
cd  refpondendum. 

The  elegity  fo  called  becaufe  it  is  in  the  eledion  of  the 
plsdntiff,  to  fue  it  out  or  not,  was  given  as  an  executory 
procefi  by  the  ftatute  Wejlminjler  thejecend^  c,  18.  By  this 
writ  the  iherifF  is  commanded  to  take  and  deliver  to  the 
plaintiiF  the  defendant's  goods  and  chattels  upon  reafonable 
appraifement  and  price  ;  (except  his  oxen  and  beafts  of  the 
plough)  and  if  his  goods  and  chattels  are  not  fufiicient  to 
fatis^  the  debt  or  damages  awarded,  then  the  moiety  of 
his  freehold  *  lands  and  tenements,  which  he  had  at  the 
.  time  of  the  judgment  given,  is  alfo  to  be  delivered,  until 
out  of  the  rents,  ifliies,  and  profits  thereof,  the  debt  and 
.  damages  are  levied,  or  till  the  defendant's  term  therein  be 
exposed,  as  if  be  be  only  tenant  for  life,  or  in  tail. 

The  fieri  facias^  which  is  an  old  common  law  procefs  of 
execution,  is  aifo  a  writ  directed  to  the  fheriff^  commanding 
him,  that  he  caufc  to  Ke  made  of  the  goods  and  chattels  of 
the  defendant,  the  debt  or  damages  recovered,  and  give  the 
amount  thereof  to  the  plainti£  This  writ,  and  another 
writ  called  a  levari  facias^  which  commanded  the  iheriiF  to 
levy  or  make  of  the  lands  (i.  e.  of  the  ijfuesy  rents^  and  profits 
thereof)  and  chattels  of  the  defendant^  thefum  recov^red^  were 
.the  only  common  law  proce(s  of  execution.  But  whenth« 
flat.  Jyeftm*  2.  gave  the  elegit^  the  levari  facias  fell  into  dif- 
ufe,  and  is  ^ow  feldotn  fqed  out,  unlefs  *  againft  eccUfia/Ucs^ 
after  return  made  bv  the  (hcriiF,  that  the  defendant  is  cl^i^ 
ius  benepciaius^  nullum  habens  laicum  feodum  \  and  then  it  is 
direded  to  tb^  ordinary  or  bifhop,  who  thereupon  fends 
forth  a  fequefiration  of  the  profits  of  the  clerk's  benefice^ 
'  tlireded  to  the  churchwardens,  &c.  to  gather  up  the  iaooe, 
and  pay  (hem  over  to  him  that  had  the  judgment,  till  die 


*  Qopybold  iandt  not  being  liable  to  be  taken  in  execution 
by  writ  of  elent%     1  RoUx  Abr.  888.    And  vide  Slackf  Cm. 

debt 
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debt  is  paid.  And  it  is  faid,  that  this  writ  of  fcqueftration 
mttft  be  renewed  every  term ;  and  that  the  bimop  ufuaUy 
takes  bond  to  fave  him  harmlefs* 

All  the  above  writs  may  alfo  be  fued  out  as  procefe  of  exe- 
cution, for  cofts  obtained  by  the  defendant  againft  the  plain** 
tifF,  if  he  is  nonjmtedy  nonprpjfedy  faff. 

Thefe  writs  fpecify  the  nature  of  the  a£lion,  and.the  jude<** 
ment  recovered ;  and  differ  in  the  return  of  them,  as  tne 
adion  was  by  bill  or  original.  For  all  of  which  forms,  fee 
A^  Booh  of  Entries.  The  forms  of  them  are  printed  with 
blanks,  and  ca./a.*s  and  fi.fa.^s  maybe  had  at  the ftationers^ 
neither  of  which  need  be  fjgned,  but  they  muft  be  fealed,  foe 
which  r^^  is  paid.  EJigits  are  fued  out  of  the  office,  and 
are  boto  figned  and  fealed,  for  which  is.Sd.  for  figning,  and 
yd,  for  fealing  is  paid. 

If  the  party  fues  out  a  ca.fa.  at  firft,.  and  the  defendant  is 
apprehended  and  held  in  execution,  no  other  procefs  can  be 
fued  out  againft  him.  But  as  the  defendant  might,  by  this 
procefs,  undergo  a  perpetual  imprifonaient  for  life,  tne  le- 

.  giflature  jias  humanely  provided  by  ihc^at.  u  Geo.  2.  c.  28. 
that  if  a  defendant  charged  in  execution,  ror  any  debt  lefs 
than  100  L  will  furrender  all  his  efk&s  to  his  creditors, 
(except  his  apparel,  bedding,  and  tools  of  his  trade,  not 
in  the  whole  amounting  to  the  value  of  10/.)  and  will  make 
oath  of  his  pundual  compliance  with  the  ftatvite,  the  pri- 
foner  may  be  difcharged,  unlefs  the  creditor  infifts  upon 
detaining  him ;  in  which  cafe,  he  (hall  allow  him  2S*  ^d. 
per  wcek^  to  be  paid  on  the  firft  day  of  every  week ;  and, 
on  failure  of  fuch  regular  payment,  the  prifoner  (hall  be 
difcharged.  Yet  the  creditor  may,  at  any  future  time,  have 
execution  againft  the  lands  and  goods  of  the  defendant,  tho' 
never  more  againft  his  perfon. 

A  capias  ad  fatisfaciendum  lies  not  againft  peers  of  the 
realm  or  their  wives,  except  upon  a  Jiattae  tmrchant^  pur- 
fuanttothe  ftatute  of  j/^on  Bumell.     11  Ed.  i.  ot  Jtatut€ 

ftapU^  according  to  the  27  Ed.  3.  or  on  a  recognizance  in 
nature  of  %  JiatuuJlapUy  upon  the  23  Hen.  8.  r.  6. 

«  Nor  does  a  capias  adlatisfaeiendumixt  againft  executors  or 
mdnunijlrators^  for  the  aebt  of  the  teftator  or  inteftate,  except 
a  devajlavit  is  returned,  and  then  a  ca.fa.  lies  againft  their 
bodies,  or  zfi.fa.  againft  their  goods. 

If  upon  an  elegit  fued  out,  the  party  had  no  lands  to  be 
delivered,  and  the  goods  and  chattels  levied  thereby  are  not 
Sufficient  to  pay  the  debt,  &c.  a  ca.fa.  may  then  be  had  after 
Ihe  elegit. 
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So  after  zJLfit*  fixed  out  and  executed,  if  all  the  goods 
tnd  chattels  sire  not  fulEcient  to  fatisfy  the  judgment  re-» 
covered,  a  ca.  fa.  may  then  be  fued  out.  So  that  the 
body  and  goods  may  be  taken  in  execution,  or  lands  and 
moos,  but  not  bodv  and  land  too,  upon  any  judgment 
oetween  fubjed  and  fubjed,  by  the  courfe  of  the  com^ 
aum  law. 

But  plaintifF  cannot  fue  out  a  ca./a.  and/.y^.  againft 
defendant  at  Ac  fame  time,  and  take  out  the  iberiff^s  war^ 
rants  thereon :  and  becaufe  pbintifF  had  executed  both  a 
ia*  fa.  and  /.  fa.  they  were  both  fet  afide  as  irregular. 
Barms  198. 

An  digit  Ues  againft  p$m  of  the  reahn  as  well  as  othen. 
And  aUb  againft  eaoDcutoiS  and  adminiftrators,  upon  a  devtf^ 
iavit  returned. 

Upon  an  iUgity  the  fheriff.  muft  take  an  inquifition,  by 
twelve  men,  and  the  lands  muft  be  defcribed  with  certainty, 
and  the  moiety  fet  out  by  metes  and  bounds,  and  no  more 
than  the  moiety  delivered.  But  if  the  goods  and  chattels 
are  fufficient,  he  ought  not  to  take  an  inquifition  of  the 
lands. 

A  fitri  facias  lies  as  well  againft  peers  as  odiers ;  and 
againft  extcutors  and  adminijiratorsy  with  regard  to  the  goods 
of  the  deceafed. 

If  a  party  ele<fts  the  execution  of  elegit^  the  better  way 
is  to  award  elegits  upon  the  roll,  which  he  may  do  into 
as  many  counties  as  he  pleafes ;  and  then  he  has  no  occa- 
fion  to  fue  out  tejiatum  eUgits^ .  if  the  defendant  has  no 
lands  or  affets  in  that  county  where  the  elegit  was  award- 
ed. But  it  is  (aid,  that  if  a  party  awards  an  elegit  into 
one  county,  extends  the  lands  upon  the  writ,  and  after- 
wards files  it,  he  is  barred,  and  cannot  fue  out  an  elegit  into 
any  other  county. 

By  the  ftatUte  t£ frauds^  29  Car.  2.  r.  3.  /  10.  "  Every 
^  (heriiF,  or  other  officer,  to  whom  any  writ  or  precef^ 
^  ftiall  1m5  direded,  upon  any  judgment,  ftatute,  or  recog* 
**  nizance,  fliall  and  may  do,  make,  and  deliver  execution 
*^  of  all  lands,  tenements,  re£torics,  tythes,  rents,  and 
'*  hereditaments,  as  any  perfon  or  perfons  be  in  any  man* 
^'  ner  ieized  or  poflefled  of  in  tru/l  for  him  againft  whom 
^^  execution  is  fued,  unto  the  party  fuing ;  like  as  tbeihe- 
^  riff*  or  officer  might  have  done,  if  the  faid  par^  againft 
^*  whom  execution  (hall  be  fued,  had  been  feized  <^  fucb 
**  lands,  &c.  as  they  be  feized  of  in  truft  for  him  at  the 
^  time  of  die  faid  execution  fued:  which  lands,  &c.  by 
*^  force  and  virtue  of  fudi  execution,  ihall  accordingly  be 
2  "  held 


•  ^  held  or  enjoyedy  freed  or  difcharged^  from  all  iBCumbnui^ 
*^'ces  of  fuch  perfon  or  perfons  as  fball  be  fo  feized  or 
^  pofiei&d  in  ttiffl  for  the  perfon  againft  whom  fuch  exo- 
*^  cution  (hall  be  fued. — And  if  any  ce/lui  que  truft  ^aU 
*<  die,  leaving  a  truft  in  fee  fimple  to  defcencl  to  his  hetr% 
*^  fuch  truft  &i\  be  deemed  and  takenr  to  be  aJfeU  by  defcent^ 
'^  and  the  heir  fhall  be  liable  to,  and  chargeable  with,  the 
^*  obligation  of  his  anceftors,  for  and  by  reaion  of  fuch  ailets» 
^<  as  if  the  eftate  in  law  had  defcended  to  him  in  pofleffion^ 
*'  in  like  manner  as  the  truft  defcended/* 
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17  Xecution  may  be  fued  out  immediately  after  judgment 
^^  figncd,  and  before  it  is  entered.  Law  of  Executionsy  45. 
If  execution  is  not  fued  out  within  a  year  after  the  judg- 


ment,   the  judgment  muft  be  revived  hy  fcire  faciai^  and 

{"udgment  tncreon  muft  be  obtained,  before  execution  can 
)e  uied  out.  Sed  vide  poji^  in  what  cafes  it  may  be  fued  out 
without  a  fci.  fa*  * 

The  year  is  to  be  computed  from  die  day  of  flgnmg  the 
judgment.  Judgment  was  oi Mich.  17319  figncd  Nov.  13, 
and  the  fi,  fa,  bore  tefte  Nov.  28,  in  Mich,  term  following. 
Defendant  moved  to  fet  afide  the  fi.  fa.  as  irregular,  the 
judgment  not  being  revived  hy  fcire  facias^  and  the  fi.  fa* 
not  being  ifiued  within  the  year.  PlamtifF  infifted,  that  the 
fi.  fa.  being  iffued  within  the  fourth  term,  from  the  time  of 
figning  the  judgment,  it  was  regular,  and  produced  an  affi- 
davit that  execution  had  been  fome  time  ftayed  by  an  injunc^ 
iion  out  of  Chancery.  The  court  held  the  injundion  to  be 
quite  out  of  the  cafe,  and  that  the  year  is  to  be  computed 
from  the  dfty  of  figning  the  judgment,  and  therefore  fet  afide 
the  fi.  fa.     Barnes y  197. 

If  either  party  die,  before  execution  fued  out,  it  cannot 
be  fued  out,  till  fcin  facias  fued  out  by  or  againft  the  re- 
prefeiitative  of  the  party,  and  judgment  thereon.  King^s 
Ret.  10. 

If  error  be  brought,  and  the  judgment  is  affirmed,  Ac 
plaintiff  may  take  out  execution  without  a  fcire  facias^ 
though  the  year  and  day  are  paft  fince  the  judgment.  Law 
^£,r.  45. 

If  a  judgment  is  affirmed  on  error  in  Ctfm.  Scacc.  and  af- 
terwards another  writ  of  error  is  brought  on  the  award  of 
execution,  this  is  no  fnperfcdeas  to  die  execution.  Salt. 
a63. 

In  trefpafs  againfty^/^r— defendants  brought  error  in  Cam. 
Scacc.  and  then  the  writ  abated  by  the  deadi  of  one.  Ano* 
thcr  writ  was  broiight,  and  that  abated  by  the  death  of  ano- 
ther :  and  no  new  writ  being  brought,  the  plaintiff  fued 
out  a  ca.  fa.  without  reviving  the  judgment  by  fcire  facias^ 
which  the  court  held  to  be  good,  as  there  was  no  need  to 
revive  the  judgment,  as  that  was  fufRciently  revived  by 
Ac  writs  of  error.  But  they  .held,  that  where  a  writ  of 
trror  determines  by  abatement  or  difcontinuance,  the  jude- 
ment  is  not  again  m  B.  R.  till  there  be  a  remittitur  entered  ; 
for,  without  fuch  remittitur^  it  cannot  appear  to  the  court 
of  £.  R.  but  that  the  writ  of  error  is  ftill  depending  in 
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Cam.  Scacc.  and  for  want  of  this,  the  execution  was  erro« 
neous,  but  not  void.     Salt.  261. 

If  the  defendant  dies  after  the  writ  of  execution  is  taken 
out,  and  before  it  is  executed,  yet  it  may  be  executed  oit 
his  goods  in  the  hands  of  his  executors  or  adminiftrators. 
Law  of  Ex.  46.     Praa.  Reg.  215. 

If  we  plaintiiFdies  after  a  /.  fa.  fued  out,  yet  it  may  be 
executed  notwithftanding  his  death.  Cro.  El.  459.  And 
his  executor  or  admintftrator  (hall  hav^  the  money,  Ihid. 
And  if  the  plaintiff  has  made  no  executor,  or  adminiftration 
is  not  yet  committed,  the  money  muft  be  brought  into 
court,  and  there  depofited  until,  &r.  Nsj^  73.  ride  Ld. 
Raym.  1073. 

if  an  executor  has  fued  out  an  eUgity  upon  a  judgment 
recovered  1^  himfelf,  and  before  the  debt  is  levied  dies  in-» 
teftate,  die  adminifiraUr  de  bonis  non  (hall  take  advantage  of 
it.  But  otherwiie^  if  he  dies  before  execution  fued  out. 
Ibid. 

Trefpafs  and  judgment  againfty^r,  in  C.  B.  error  in 
B.  R.  and  one  died,  whereby  the  writ  abated,  and  there- 
upon plaintiff  took  out  a  ca.  fa.  againft  all  four.  Per  cur. 
I.  The  writ  of  error  is  abated.  2.  If  execution  had  been 
taken  againft  three  only,  it  had  been  erroneous^  becaufe 
not  warranted  bv  the  judgment.  ^.  If  execution  had  not 
been  fo  long  delayed  by  the  writ  of  error,  fo  that  it  might 
have  been  te/led^  of  the  fame  term  as  the  judgment,  then 
the  death  'of  one  had  not  been  material,  becaute  fubfequent 
to  the  ie/le.  4.  This  execution  is  wrong,  and  muft  be  fu- 
perfededf,  becaufe  the  death  of  the  party  does  not  appear  by 
matter  of  record  to  the  court  -,  and,  till  apprized  of  it,  they 
are  bound  by  the  writ  of  error.  5.  In  this  cafe,  no  need 
of  2l  fci.  fa.  which  is  only  necef&ry  in  cafes  where  a  new 
perfon  is  to  be  better  or  worfe  by  the  execution;  then, 
there  muft  be  2.  fci.  fa.  becaufe,  being  a  ftranger,  he  muft, 
be  made  party. — But  where  execution  is  neither  to  charge 
or  benefit  any  new  party,  as  in  this  cafe,  where  t^ere  is 
a  furvivorfhip,  it  is  not  neceflary ;  for  there  is  no  reafon, 
why  death  ihould  make  the  condition  of  the  furvivors  better 
.  than  before.     Salk.  319.     Ld.  Raym.  244. 

Defendants  had  delayed  plaintiff,  by  biih  in  Chancery  far 
injunSfionsy  and  by  obtaining  time  for  payment,  i^c.  and  upon 
the  plaintiff's  fuing  out  execution  above  a  year  after  judg- 
ment, without  zfcirt  faciasj  the  defendants  moved  to  let 
aCide  tjie;  fame,  tor  irregularity.     Per  cur.  "  The  rule  of 
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icviving  a  judgment,  above  a  year  okl,  by  fcire  faciasj  he* 
fore  fuing  out  execution  upon  it,  which  was  intended  to 
prevent  a  furprize  u{K>n  the  defendant ;  ou^ht  not  to  be 
taken  advantage  of  by  a  defendant,  Mrho  was  lo  &rfrombe^ 
ing  furprifed  by  the  plaintifF's  delay,  that  he  himfelf  has 
been  trying  all  manner  of  methods  whereby  he  mieht  de- 
lay the  plaintiflF;  and  therefore^  diey  not  only  difcnarged 
the  rule,  but  with  cofts.  Burr.  R^.  ^pt.  660. — ^Though 
laid  in  Barnes^  132.  that  if  not  taken  out  within  a  year,  there 
muft  be  zfci.fa.  though  the  plaintiff  was  ftopped  by  injunc^ 
ihn*     So  is  Saik.  32^. 

If  a  writ  of  error  abates  by  motion,  die  court  muft  be 
moved  for  leave  to  take  out  execution ;  but  if  it  abates  by 
reafon  of  variance  from  the  record,  fo  that  the  record  is 
never  removed,  no  need  of  motion.     Salk*  264. 

After  a  writ  of  error  is  non-proffidj  the  court,  on  nu)doii, 
will  give  leave  to  take  out  execution,  though  a  fecond  writ 
of  error  is  brought.     King*s  Rep.  243. 

Vide  of  **  fuperfeding  execution"  poft. 

If  an  a&ion  is  brought  on  a  judgment,  pending  a  writ  of 
error,  and  judgment  is  obtained,  in  that  a^on,  the  plaintiff 
may  take  out  execution  on  the  /^ctfii^  judgment,  unleis  the 
defendant  moves  the  court  to  ftay  proceedings,  (which  is 
always  granted)  pending  error,  betdre  the  fecond  judgment 
is  obtained,     i  Barnes^  140.  143.     BameSy  203* 

If  plaintiff  brings  an  a£Hon  of  debt  on  a  judgment,  he  can* 
not  take  out  execution  on  the  judgment,  till  he  ha&difcon* 
tinued  his  a£lion.     2  Barnesy  169. 

After  execution  executed,  the  court  cannot  enquire  into 
the  quantu?n  of  debt  and  cofts.     2  BameSy  ib%. 

If  there  be  a  cejpt  executio  upon  die  judgment  for  a  year, 
the  plaintiff  may  have  execution,  after  a  year  and  day,  with- 
out a  fci.  fa. 

If  an  adminifiratory  durant.  tmnor.  atat.  recoverjudgment, 
and  afterwards  the  executor  come  of  age,  he  may  faftve  zjciro 
facias  on  this  recovery.     Law  of£x.  7. 

If  baron  and  feme  executrix  obuin  judgment,  and  the 
feme  dies,  the  baron  cannot  have  execution,  but  eubniuUlra^ 
tor  de  bonis  non.-i—So  if  they  obtain  judgment  on  k  fcire piciat* 
Cro.  Car.  464. 

But  where  baron  and  feme  recover  land  and  damages, 
and  baron  dies,  the  feme  fhall  have  execution  of  damages. 
JLatu  of  Ex.^  8. 
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So  if  baron  and  fenae  recover  judgment  in  right  of  the 
feme^  and  fhe  dies,  baron  fhall  have  execution.  Law  of 
Ex.  10. 

An  executor  may  revive  Judgment,  but  cannot  take  out 
execution,  pending  a  writ  ot  error.     2  Barnes^  347. 

In  debt,  if  the  defendant  acknowledge  the  adion  for  part, 
and  for  refidue  pleads  to  iflfue,  the  plaintiff  iball  not  have 
execution,  for  what  is  acknowledged,  till  the  iiTue  is  tried^ 
unliiis  he  releafe  the  damages.  If  he  be  nonfuit  on  the 
ifiue,  he  fhall  have  execution  after  for  what  is  acknowledged; 
Law  of  Ex.  44. 

If  after  judgment  there  is  an  agreement  between  the  par- 
ties that  execution  fhall  not  be  taken  out  till  the  next  term^ 
and  if  it  is  fucd  out  before,  the  court  will  fet  afide  the  proceed"^ 
inss.     I  MoJ,  20. 

if  no  execution  has  been  taken  out  on  the  judgment  on  a 
fare  fadasy  one  execution  may  be  fued  out,  for  debt  and 
colts,.and  damages  in  the  original  action,  and  for  the  cofls 
of  a  non-pros  ot  a  writ  of  error. 

If  the  defendant  is  taken  on  a  ca.  fa.  and  bs^il  in  error 
afterwards  perfeded,  the  pcrfon  fhall  be  difcharged  ;  but  in 
cafe  of  a/,  fa.  the  proceedings,  fo  far  as  the  fHeriiF  has 
gone,  muft  fland.     2  Barnes^,  175. 

Upon  a  judgment  obtained,  and  all  parties  living,  if  a 
yf.  fa.  ca.Ja:  or  elegit  be  fued  out  within  the  year,  and  re- 
turned and  entered  upon  the  roll,  the  fame  may  be  continued 
down  from  term  to  term,  to  the  time  of  the  execution 
thereof,  although  after  the  year,  and  fhall  be  as  good  as  if 
the  judgment  had  been  revived  hyfcire  facias* 

Within  a  year  after  judgment,  plaintiff  fued  out  a  ft.  fa^ 
in  Ea/fer  ^lermj  1757,  returnable  Cras  Jfcenf.  in  the  fame 
term;  and  continued  it  upon  the  roll  till  Trinity^  ^1S^> 
by  vieecomes  non  mifit  hreve  \  and  defendant  being  taken  in 
the  fame  term  b^  a  ca.  fa.  iflfued  on  the  judgment,  it  was 
moved,  that  this  was  irr^ular,  there  neither  being  any 
fcire  facias  to  revive  the  judgment,  it  being  above  a  year  old, 
nor  any  execution  returned  by  the  fherifF  to  warrant  the  en- 
try of  the  continuances  on  the  roll.  Per  cur.  C.  B.  The 
defendant  mvA  be  difcharged,  and  plaintiff  pay  the  colls  of 
the  application,  as  it  is  irregular  to  continue  the  execution 
on  the  roll  which  was  never  returned  or  filed.     2  lyUf  82. 

Defendant  was  taken  on  a  ca.  fa.  and  difcharged  by 
plpintiff^  confent ;  and  above  a  year  after  the  plaintiff  fued 
out  anochfr  ca.  fa.  without  continuance  upon  the  roll }  and 

it 
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it  was  fet  aiide  notwithftanding  a  written  agreement.  2 
BameSy  165* 

Several  years  after  judgment  an  a^yard  of  execution  was 
."entered^  as  of  the  fame  term  with  the  judgment,  and  con- 
.  tinucd  down  and  executed  without  a  Jcire  facias^  and  held 
well.     Carth.  283. 

In  C  B.  it  feems  neceilary  that  a  writ  (hould  be  adhially 
liied  out,  purfuant  to  the  firft  award,     yidi  2  Bamesy  172. 

But  where  on  a  rule  to  fliew  caufe,  why  a  fi.  fa,  tbould 
iiot  be  fet  afide,  the  judgment  being  above  a  year  old,  and 
not  revived  by  fcire  facias^  nor  any  continuances  of  a  jf.yji. 
entered  on  record :  the  plaintiff  having,  before  caufe  inewn, 
entered  the  continuances,  and  producing  intervening  writa^^ 
of  ^.  fa.  to  warrant  the  fame,  the  rule  was  difcharged. 

On  an  old  judgment  not  revived  by  fcire  facias — Plain- 
tiff took  out  a  ca,  fa.  and  on  defendant's  application  to  the 
court  to  fet^  it  aGde  as  irregular — the  plaintiff  produced  a 
roll  whereon  continuances  were  entered  of  a  fi,  fa.  fued 
within  the  year,  vnth  a  vicecomes  non  mijit  breve,  and  an 
award  of  a  ca.  fa.  5  but  it  not  appearing,  tnat  the  firft  fi'fa. 
or  any  other  was  returned,  the  continuances  were  deemed 
iiifufficiem  to  fupport  the  ca.  fa.  on  an  old  judgment  not 
rc\  ived^-and  defendant  was  difcharged  with  cofts.  Barnes^ 
213. 

A  fcire  facias  to  revive  a  judgment,  or  award  of  execu- 
tion, mud  be  in  that  county  where  judgment  is  recovered^ 
or  execution  awarded^  and  an  execution  was  fet  afide,  be- 
^aull'  xht  fcire  facias  was  in  a  wrong  county.  Barnesy  207. 

A  man  may  award,  on  the  roll,  clegiis  into  as  many 
counties  as  he  pleafes,  and  execute  all  or  any  at  his  leifure  1 
but  it  is  faid,  that  if  he  awards  an  elegit  into  ose  county, 
extends  the  bnds  upon  the  writ,  and  attcrwards  files  it,  he 
is  barred,  and  cannot  fue  out  an  elegit  into  any  other  county* 

Where,  by  inquifition  on  an  elegit^  it  is  found,  that 
the  plain.'ifr  was  feizcd  of  the  lands  at  the  time  the  judg- 
ment was  given,  upon  an  ejedtment  [which  muft  be]  brought 
to  recover  the  poffeffionj  the  plaintiff  nped  only  give  in 
evidence  th?  copy  cf  the  judgment,  elegit^  and  inquifition^ 
.  thereupon  filed;  and  is  not  bound  to  prove  the  party  feized 
at  the  time  of  the  judgment;  and,  if  ,he  was  not  feized,  it 
inud  be  proved  by  the  other  fide. 

If  a  defendant  furrenders  himfelf,  after  judgment,  in 
difcharge  of  his  bail,  the  plaintiff  muft  charge  him  in  exe- 
cution in  two  terms  following,  (thje  term  in  which  he  fur- 
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renders  being  one)  or  he  ihall  be  difcharged  on  common  bail^ 
as  if  in  cuftody  for  want  of  bail  upon  an  a^on,  unlefs  pror 
ceedings  be  ftayed  by  writ  tfjmror^  or  injunction. 

Defendant  <A>tained  a  Juperfedeas^  for  want  of  a  declanu. 
tion  in  an  action  of  debt  on  judgment,  and  was  afterwards 
taken  in  execution  by  a  capias  ad  fatisfac.  ifTued  after  a  year  * 
and  day  from  the  time  of  the  judgment,  without  any  fcirt 
facias  to  revive.  Defendant  brought  his  adtionforfalie  im- 
prifonment,  and  plaintiff  juftified  under  the  ca.  Ja.  Defen-^ 
dant  now  applied  to  fet  afide  the  ca,  fa.  and  it  appearing 
that  a  ca^s  ad  refpondendum  only,  and  not  a  ca.  fa.  had  iu 
fued  witnin  the  year,  there  was  nothing  to  warrant  the  con^ 
linuance  of  a  ca.  fa.  on  the  roll ;  and  the  rule  was  made 
abfolute  to  fet  afide  the  ca^  fa.    Martin  v.  RiJ^e.     Barnes^ 

206. 

After  error  allowed,  plaintiff  brought  Hn  a£lion  on  the 
judgment,  and  bail  juftified.  Afterwards  the  writ  of  error 
was  non^projfid  for  want  of  (ranfcribing  the  record.  PlaintiiF, 
without  difeontinuing  his  afiion  on  the  judgment,  took  de- 
fendant's goods  in  execution  by  tejiatum  fi.  fa.  which  was 
held  irregular  J  and  the  writ  fet  afide,  and  reftitutionaward-* 
cd,  with  cofts,  PlaintiiF  will  be  at  liberty  to  take  out  exe- 
cution, after  difcontinuing  his  adion  on  the  judgment. 
fiamesy  ao8. 
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J  F  judgment  be  againft  federal,  execution  muft  be  joint. 
-■•  3  Keb,  298.     Law  of  £x.  7.  62.     2  Barnes^  172. 

fiut  though  zfcirefofhs  againft  bail  be  joints  yet  execu- 
tion may  be  feveral,     i  Lev.  225.     Law  rf  Ex*  63. 

In  popular  adlions  there  ihall  be  but  one  execution  for  kin^ 
and  party.     Law  of  Ex.  63. 

If  two  be  bound  jointly  and  feveraUj  to  A.  and  A.  imt 
Acm  jotntfyy  A.  may  have  a  captas  againft  diem  both^  and 
the  death  or  efcape  of  one  (hall  not  diidiarge  the  other*  But 
A*  cannot  have  a  capias  againft  one,  and  another  kind  of  ex- 
ecution againft  the  other ;  becaufe,  though  they  be  two  fe* 
vcral  pcrfons,  yet  they  make  but  one  debtor,  when  A.  fues 
them  jointly.  But  it  A.  fue  them  feveralfy^  he  may  fever  them 
in  their  kinds  of  execution ;  though  if  once  a  very  fatkfac- 
tion  be  had  of  one,  or  againft  the  flieriflF  for  an  eiirape 
of  one,  the  other  may  be  relieved  by  an  atuiiia  querela. 
Hob,  50. 

Verdift  againft  four  defendants,  judgment  by  defanit 
againft  thtfifthj  error  brought  in  the  name  of  the  hfth  only  5 
and  on  motion,  the  court  gave  leave  to  take  out  ex- 
ecution againft  the  other  four.  1  Barnes^  141.  Pra&. 
Reg.  194. 

Judgment  in  trejpafs  againft  four^  execution  muft  be 
againft  all ;  and  if  they  bring  error,  and  one  dies,  by  which 
the  writ  of  error  abates,  then  plaintiff  may  fue  execution 
againft  the  furviving  three,  fuggefting  the  death  of  the 
•fourth  on  record,  but  need  not  uie  a  previous  fare  facias  : 
for  that  is  only  neceflary  when  a  new  party  to  the  judg- 
ment is  to  be  benefitea  or  charged  by  tne  execution. 
Sali.  919. 

Judgment  againft  Hvo ;  one  ^ies,  the  plaintiff  brings  a 
fci.fa.  againft  the  furvivor,  and  the  executor  of  the  other  de- 
fendant ;  the  furvivor  makes  default,  and  the  executor  de- 
murs, and  had  judgment,  becaufe  die  court  held  that  the 
perfonal  lien  furvived.  Per  Hok.  Where  a  judgment  is 
againft  feveral,  there  the  lien  furvives ;  for  as  the  land  is  not 
bound  but  in  refpefl  of  the  peribn,  fo  in  that  cafe  the  party 
dying,  his  lands  are  unbound.  If  judgment  be  againft  two 
or  three,  the  execution  muft  be  joint,  and  not  againft  any 
one ;  and  if  three  be  jointly  and  feverally  bound,  the  party 
muft  fue  cither  all,  or  one,  but  cannot  fue  two,  becaufe  nei- 
ther joint  nor  feveral :  but  where  feveral  become  bail,  the 
one  may  be  fued  without  naming  the  other,  for  they  are 
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fcvcrally  bound.     Cary  v.  If^crd.    Pm/.  a6.    Car.  2.   ^Keh. 

298. 

If  baron  and  feme  arc  taken  in  execution,  the  feme  fhaM 
not  be  (hTcfaarged.  i  Barnes^  142%*— But  if  the  feme  only  is 
taken,  ihe  tell  be  difcharged.  2  Barnes j  161.  Pra£r. 
jR^f .  208. — ^But  if  iaron  and  feme  are  taken  in  execution, 
and  die  baron  efcape,  unlefs  me  plaintiff  wril  retake  the  ha^ 
ron^  the  feme  (hall  be  difcharged.     i  Fent.  51. 

In  trover,  if  there  is  judgment  and  execution  againft  ba- 
ron andfenuj  the  court  will  not  difcharge  the  feme,  unlefs 
there  is  fraud  or  coUufion  between  plaintiff  and  the  hufband 
to  keep  her  in  cuftody.  Stra.  11 67. — So  in  battery  by  de- 
fendant's wife  of  plaintiff's  wife,  the  court  will  not  dif- 
charge the  wife  who  is  only  in  execution,  if  it  appears  there 
is  no  defien  to  fcreen  the  hufband.  Stra,  1237.  fVil.  149. 
Though  laid  in  Cro.  Car.  513.  thai  if  judgment  be  reco- 
vered againfl  baron  znAfeme  for  the  contrafi,  nay  even  for 
the  perfonal  mifbehaviour  of  the  feme  during  her  coverture, 
a  capias  fhall  ifTue  againft  baron  only. 

If  judgment  is  recovered  againft  baron  and  feme  for  the 
debt  of  feme  dumfola^  a  cabias  may  iflue  to  take  both  baron 
and  feme  in  execution.  Moor^  704.  Barnes^  203. — But  if  > 
an  aftion  is  brought  originally  againft  feme  dum  foloy  and 
pending  the  fuit  (he  marries,  a  capias  fhallbe  awarded  againft 
her  only,  and  not  againft  baron.     Cro,  Jac.  323. 

Adion  againft  baron  and  feme  for  debt  contra£led  by  her 
dum  fola ;  after  judgment  againft  them,  the  bail  rendered 
them  both  to  prifon  in  difcharge  of  bail,  and  on  motion  (he 
was  difcharged.  3  fViif  124. — But  where  judgment  and 
execution  arc  againft  hufband  and  wife,  fhe  fhall  not  be  dif- 
charged, but  only  where  fhe  is  in  cuflody  ujwn  mcfne  pro^ 
cefs  ;  and  when  bujband  and  wife  are  rendered  in  difcharge 
of  bail,  after  judgment  againft  them,  they  are  in  the  fame 
fituation  as  if  bail  had  never  beeil  put  in ;  and  not  being 
charged  in  execution,  the  wife  muft  be  difcharged  out  of 
prifon.     Ibid. 

A£^ion  by  baron  andfeme^  who  were  nonfuited,  znAfeme 
idone  was  taken  on  a  capias  for  the  cofls,  and  (be  ^^as  dif- 
charged.    Barnes^  207- 

After  judgment  in  a  joint  a£tion,  plaintiff  fued  out  a  fi.  fa. 
againft  one  only.  He  moved  to  fet  afide  the  fi.fa.  and  to 
have  reftitution ;  on  which  plaintiff  prayed  to  amend  the/,  fa. 

by 


35^ 


HDf  ^recutiom 


Where  the  Execution  muft  be  joint,  and 
where  it  may  be  feveral. 

by  the  judgment,  and  quoted  Brmuni  v.  Hanwwndj  Eaft.  \% 
(j£o.  2.  The  parties  came  to  an  agreement  afterwards, 
without  any  determination.    Barnes^  21 6. 

If  one  of  two  partners  is  fixed,  and  judgment  recoTercd 
againft  him,  the  execution  muft  be  againft  him.  But  un- 
der a  yf •  fa.  againft  him,  the  iheriff  muft.  feize  the  joint 
goods,  and  fell  a  moiety  thereof  undivided,  and  the  vendee 
will  be  tenant  in  common  with  the  ott^r  partner*  Ueydon  v, 
titydon.     Soli.  392* 


Of 
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IF  you  want  to  have  execution  into  a  different  county  from 
that  in  which  your  venue  is  laid,  it  muft  be  by  ^  te/iatum 
writ  J  whether  a  ca./a.  orf.fa.  having  firft  got  an  original 
fi.fa.  or  ca./a.  into  that  county  where  the  venue  is  laid  re* 
turned  to  ground  the  ufiatum  on. 

But  the  courts  wilt  not  go  into  a  nice  enquiry  when  the 
fi,fa.  arca.fa.  into  the  original  county  waB  fued  out,  but 
it  IS  fufficient  to  produce  the  writ  returned.'  2  Barnes^  169. 
and*  it  lieed  liot  be  filed  before  the  teftatum  ifiues.    i  Barnes^ 

138.  . 

Oh  motion  to  let  afide  a  teflatum  fi.  fa.  ifliied  immediately 
lifter  judgment,  and  before  z  p:fa%  returned  and  filed  to 
warrant  ity  the  court^  on  (hewing  caufe,  difcharged  the  rule, 
to.  fet  it  afide,  plaintiff  producing  a  /.  fa.  returned  in  the 
proper  coun^.  Procefs  whereon  to  ground  a  teftatum  writ, 
IS  returned  ot  courfe  by  the  attorney  hiiT»ftlf  as  originals  are, 
and  it  is  fufKtient  if,  uponfearch^  one  is  found.    2  SaUt.  590. 

Ca.fi.  mto  ff^ltjhire;  and  then  a  tejiatum  into  London^ 
but  the  tejiatum  part  of  the  writ  omitted  and  held  bad,  and 
^e  defendant  difehaiqzed;  and  Lord  Mansfield  faid  it  ap- 
peared clearly,  from  PraSf.  Reg.  and  Barnes^  to  be  neceffary 
that  it  &ould  appear  to  be  a  teftatum^  for  it  did  appear  fo 
diere  on  die  record ;  and  the  court  held,  that  it  fo  appear* 
ing,  the  writ  was  good  without  repeating  it.  Eajl.  10  Geo.  3. 
Men  V.  yf/Af/f,  B.  K.     2  Blackf  Rep.  694. 

It  is  not  neceflary  to  infert  the  form  of  a  tejiatum  in  a 
tejiatum  writ^  fo  as  that  it  may  appear  from  the  writ  itfelf 
to  be  a  tejiatum.  2  Vol.  Rules  and  Orders  B.  R.  andC.  B.  79. 
Praet.Reg.  210.  212.  Barnes^  129.  1^2.  But  there  muft 
be  an  award  of  a  teftatum  upon  the  roll. 

Judgment  in  B.  R.  2.fi.fa.  into  London^  returned  nulla 
tonaj  and  a  teftatum  into  Aiontgomeryjhire,,  to  which  the  fhe- 
riff  returned  that  the  writ  of  our  lord  the  king  does  not  run 
into  fVales^Mt  at  the  king's,  fuit,  or  where  he  is  concerned. 
Per  cur.  On  a  judgment  in  this  court,  execution  may  be 
awarded  into  JVales^  or  a  county  palatine.  Cro.  Jac.  4^4. 
Cro.  EL  445.-— Lands  in  Wales  are  pleadable  here,  Hetley 
18.  20,  21.  2  Bulf.  54,  156. — ^If  the  writ  did  not  run  there, 
yet  the  (heriff,  being  an  o^cer  of  the  court,  ought  not  to 
queftion  it,  but  to  make  return  of  the  execution  of  it.  And 
riie  court  accordingly  ordered  the  flieriff,  upon  a  penalty,  to 
return  the  writ,  as  he  would  ftand  by  it :  faying,  that  (heriffs 
in  Wales  ought  to  execute  judicial  writs,  for  the  court  has 
none  to  write  to  there,  as  in  counties  palatine,  where  they 
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write  to  the  chancellor  or  chamberlain^  or  warden  of  tte 
Cinque  Ports.  An  elegit  may  be  executed  in  Wales^  and  why 
not  Tifi.fa.  f  If  it  could  not,  the  party  would  be  without 
remedy ;  for  he  cannot  bring  an  a£tion  there  upon  thb  judg- 
ment y  and  he  cannot  outlaw  the  defendant,  becauie  mis  is 
on  a  bill  of  debt  againft  an  executor.  Draper  v.  Blainej. 
Tr.  22  Car,  2.  i  Lev.  291*  Ray,  2o6.  2  Saund.  193* 
2  Keb,  649.  657.  724. 

Motion  to  have  reftltution  of  goods  levied  by  ^fi-fa. 
out  of  JJ.  R.  in  the  county  palatine  of  Chefier^  denied. 
Per  cur.  Executions  may  well  iffue  out  of  this  court,  to  the 
county  palatine,  on  a  judgment  originally  given  here,  i 
Lev.  256. 

Motion  to  fet  afide  execution,  on  a  Judgment  in  CI  B.  on 
which  judgment  an  a£lion  of  debt  was  brought  in  the  mayor's 
court  of  frorce/iery  and  defendant  was  arretted  there ;  and 
afterwards  plamtilF  took  out  execution  in  this  court.  Rule 
to  (hew  caufe  why  plaintiff  ihould  not  make  his  deffion. 
Richard  v.  Davis.     Barnes^  203. 

Judgment  in  Afiddlefex :  Defendant  taken  cm  a  tefiat^ 
ca.fa,  in  Somerfetjhire^  out  of  Middlefex,  Objedion,  ihat 
no  ca.fa.  in  middlefex  to  warrant  the  tefiatumy  as  afqpeared 
by  fearching :  but  after  the  fearch,  a  ca.fa.  in  Middlefex yn& 
returned,  and  entered  in  the  (heriff's  book.  The  court 
held,  that  had  the  application  been  recent,  they  muft  have 
taken  notice  of  it :  But  as  defendant  had  long  acquiefced, 
and  as  poffibl  v  an '  a£lion  for  an  efcape  might  have  been 
brought  againit  the  flieriff  of  Somerfetjhirey  the  rule  to  flicw 
caufe,  why  the  teJlatUm  ca.fa.  (hould  not  be  fet  ailde,  was 
difcharged.     Barnes ^  209.  21 1  • 

Rule  to  {h?w  caufe  Vihy  fi.fa.  fhould  not  be  fet  afide, 
the  judgment  being  above  a  year  old,  and  not  revived  by 
fci.fa.  nor  any  continuance  of  fi*fa.  entered  on  record. 
PlamtifF,  before  caufe  therein,  entered  the  continuance,  and 
produced  intervening  writs  oifi.fa,  to  warrant  the  fame ; 
whereupon  the  rule  was  difcharged.  Elegit  may  be  con- 
tinued before  fuin'g  out  the  writ ;  h\xtfi.fa*  or  ca.fa.  can- 
not be  continued,  without  fuing  out  the  writ.  Law  v. 
Beart.     Barnes^  210. 

To  warrant  fuch  continuances,  the  firft  writ  muft  appear 
to  have  been  returned,  ofcherwife  they  will  be  infufficient. 
Blayers.  Baldwin      Barnes^  213- 

To  Tifi.fa.  direfted  to  the  IherifFof  Exeter,  he  returned 
that  Uie  defendant  was  a  beneficed  clerk^  having  no  layfcey  &c. 

On 
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Whcrt  Execution  may  go. 

On  which  plaintiff  fued  out  z^eri  facias  de  bonis  eccUfiaffiaf^ 
dire£kcd  to  the  bifliop  of  Exeter;  on  receipt  of  which,  his 
vicar  general  granted  z  fequeflrationj  direfted  to  the  church- 
wardens ci  the  parifli,  to  iequefter  the  tythes  and  ecclefi- 
aftical  profits  of  defendant's  vicarage.  This  fequeftration 
was  not  publifhed,  but  was  ftayed  in  the  regifler*^  hands  by 
the  defire  of  plaintiff's  attorney.  Soon  after  two  other  writs 
cf  fieri  facias  went  down  againft  the  defendant,  at  the  fuit 
of  others,  on  which  y^;«<^r^/i0ffx  were  made  out,  and  fent 
to  the  churchwardens  j  who  duly  publifhed  them,  and  thereby 
levied  fome  money.  Pending  thefe  writs,  the  plaintiff  in 
the  firfl  writ,  on  which  the  fequeftration  had  been  fbyedji 
died,  and  left  his  attomev  his  executor.  This  executor, 
finding  that  fome  money  nad  been  levied  on  fequeftrations^ 
pretended  that  the  money  levied  ought  to  be  paid  to  him  as 
executor  df  the  plaintiff  in  the  fml  writ;  alledging,  that 
notwithflanding  the  execution  was  delayed,  and  the  writ  re- 
turnable, yet  the  feaueftration  thereon  granted,  had  a  pri- 
ority to  others,  ana  accordingly  claimed  the  fame  of  the 
bifhop ;  and  to  enforce  payment,  obtained  a  rule  to  fhew 
caufe  why  the  bifhop  fhould  not  return  the  writ  of  execu- 
tion. On  {hewing  caufe,  the  court  held,  that  Hat  fequefira-- 
tion  on  the  tefbtor's  writ  not  having  been  publifhed  while 
the  writ  was  in  force,  had  no  prioritv :  but  that,  if  it  had 
been  publifhed,  the  execution  would  nave  taken  efFe£^,  and 
mufl  have  been  firfl  fatisfied ;  notwithflanding  the  writ  of 
execution  was  returnable  long  fmce.  Legafficie  Exor.  cf 
Adams  v,  the  bijhop  of  ExetiTy  B,  R.  Eaft.  2%  Ceo*  3. 
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Of  executing  the  Writ  of  Fieri  facias. 

SEIZING  paft  oF  £he  geods  in  a  houfe  omfi.fi.  ill 
the  name  of  the  whole,  b  good.     Ld.  Raym.  725. 
.    A  feizure  of ,  goods  by  die  (herifF  in  execution,  divefts 
the  d^ridant's  property,  and  difcharges  his  perfon.    Salk. 

323?- 

Onzfi.fa.  the  iheriff  cannot  deliver  die  goods  to  the 
plaintiff,  but  on  an  ekgit  he  may.     Li.  Rajm.  346. 

Seizmg  goods  on  zfi.fa.  will  not  difcharge  a  co-Bhligw^ 
onlds  they  are  fdd,  and  the  plaintiff  fatisfied.  Ld.  Raym. 
J072. 

By  feizing  goods  on  a  fi.fi*  the  debt  is  diicharged,  and 
payment  to  the  fheriiF,  is  good.     IhiJ^ 

If  two  writs  qK  fi.fi.  be  delivered  to  the  iherifF  die  fame 
day,  he  muft  execute  die  former  firft,  or  an  a^on  will  lie 
againft  him,  unlefs  the  plaintiff,  who  delivered  the  firft  writ^ 
flialt  refufe  to  take  out  a  warrant  thereon.  Ld.  Raym.  252. 
Qn'tli.  41c 


If  the  fherifF  fells  goods  under  zfi.fa.  diat  was  laft  deli* 
▼ered,  the  property  is  bound,  and  he  Cannot  afterwards 
fcizc  them  under  the  former  writ.  Ld,  Ram.  252.  Satk. 
320.  But  in  fuch  cafe,  the  party  who  ddivered  the  firft 
fi'fi'  has  his  remedy  by  a6Kon  againft  the  i^erifF.     Ibid. 

if  a  warrant  on  zfi.fa.  be  altered  ftfteir  it  is  feaded,  the 
execution  thereon  is  void.     Prac.  Reg.  219.     Barnes^  199. 

There  were  two  joint  partners  in  trade ;  judgment  was 
againft  one  ;  and  on  zfi.fa.  againft  him,  all  the  goods  un- 
divided, wtfrc  feized  in  execution.  Per  cur.  The  fheriiF 
can  fell  no  more  than  the  moiety,  for  the  property  of  the 
other  moiety  was  not  afFeded  by  the  judgment,  nor  can  it 
be  taken  in  execution.     Ld.  Raym.  871. 

If  a  fubjed  recovers  a  judgment,  and  fues  out  a  fifa. 
though  the  execution  is  not  compleated  by  the  iherift^  die 
fame  (hall  be  preferred  to  the  king's  extent^  fued  out  pofte- 
rior  to  the  judgment  recovered.  Uppom  v.  Sumner.  2 
BUickf.  Rep.  1 25 1.  1294.  A  fubjeft's  judgment  is  preferred 
to  the  king's  debt,  if  that  judgment  is  recovered  before  the 
king's  fuit  is  commenced,  or  procefs  awarded  for  it,  by  the 
Jlat.  33  of  Hen.  8.  c  39./  74. 

A  p.  fa.  cannot  be  executed  after  defendant  becomes  a 
bankrupt.     Ld.  Raym,  252. 

Defendant  became  a  bankrupt,  and  after  his  certificate 
allowed,  his  goods  were  taken  in  execution. — Defendant 
thereupon  obtained  a  rule  to  (hew  caufe,  why  ^efi.fi^ 
l&ould  not  be  fet  afide,  and  reftitUtion  awarded^  on  5  Geo.  2* 
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*^Per  cur.  We  are  not  required  by  that  ftatute  to  proceed 
in  a  fummary  way,  as  to  the  goods  .of  ^  ban]p-upt,  diovgb 
gs  to  his  perfon  we  are.  If  defe9>cl»iiit  did  Df>t  pfet^n  his 
certificate  in  time,  fo  as  to  plead  it,  Ke  may  bring  an  audUs 
fuenla^      jRuU  dlfcbaried*      Cfdcrufi  and  Swan*      Barms^ 

Defendant  rendered  in  djfcl^.^^ge  of  b;»il,  md  bis  perfiMS 
was  difcharged  out  of  execution  ^  a  bankrupu  purfuant  to 
the  Jiatute  5  do.  2.  r.  30.  jflis  goods  were  afterwards 
taken  by  zfi.fa.  apd  he  applied  to  have  then»  relea(j:d ;  but 
on  fhewing  caufe  the  rule  was  difcharged.  Tlie  court  held, 
that  the  goods  might  be  taken ;  tfae^-ie  is  oo  clau&  La  tbp 
ilatute  iiprhich  extends  to  the  goods.     JBameSj  2c6. 

A  banlcrvpt,  executor  or  adminjfird'tot^  pleading  a  fallr 
^ea,  which  }s  foi^nd  ag^jnft  him,  a^er^e  jCommiAon  iflued 
IS  liable  to  execution  fpjr  cofls :  for  the  ftatutes  of  bankrupts 
extend  pot  to  fttkQs&  which  the  bankrupt  may  have  in  auur 
droit.     Hward  v*  Jemmctt  Exor.  i  Blacif.  Rep.  ^00. 

A  /• /a.  may  be  executed  after  the  death  .of  me  plaintiff 
if  ^^4^  before.     U.  Rapn.  1073.     Salk.  322. 

00  zfi.fa.  bearing  feft^  before  defendant's  death,  may  bt 
txecuted  upon  die  goods  in  the  hands  of  the  executors. 
Ld.  Rgym.  850.     Bunb.  271* 

Execution  on  zfi.fa.  in  the  life  of  the  teftator,  gives  a 
right  to  the  executors.     Sfdk.  i%* 

D.  adminiftratrix  of  I.  S.  recoy^ed  a  judgment  in  C.  B* 
of_34o/.  againft  C.  and  fued  out  zfi.fa.  to  which  the  (he- 
rifrreturned,  that  he  had  feized  goods  to  the  value,  but  that 
they  remained  for  want  of  buyers.  Afterwards,  and  before 
the  goods  were  fold,  D.  died,  on  which  C.  fued  out  zfci.fa, 
to  the  fheriff,  to  fhew  caufe  why  the  goods  -  fhould  not  be 
reftored,  fuppoilng  that,  as  D.  was  dead,  there  was  nobody 
to  have  the  fruits  of  the  execution.  Upon  demurrer  to  the 
writ,  judgment  was  given  for  defendant ;  which  judgment 
was  aflirmed  afterwards  on  error  in  B»  R- — C.  being,  by  the 
feiilng  of  the  goods  in  execution,  difcharged  of  the  judg- 
ment. Vide  Clerk  v.  Withers.  Ld.  Raym.  1702.  I  Salk. 
322.  and  cafes  of  executions  there  cited.  The  (herifF,  in 
fuch  cafe,  is  refponfible  to  the  reprefentative  of  the  plaintiff. 

But  in  cafe  of  an  extent  and  inquifition  had,  the  execu- 
tion is  not  compleat,  till  a  liberate  is  awarded  ;  and  if  the 
{^ajntiiF  to  the  execution  die  before  the  awarding  of  the  /r- 
beratcy  the  writ  of  extendi  facias  is  abated  by  his  death  ;  and 
his  reprefentative  cannot  have  fruit  thereon,  becaufe  no 
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Of  executing  the  Writ  of  Fieri  facias. 

right  was  veftcd  by  the  extent.     Vide  Cleeve  v.  Fere^  G-^. 
JV-  450*  457.    I  Jonesj  385.  and  the  cafes  cited  above. 

If  a  (heritt,  by  force  of  a  Z^^.  fell  a  term  in  the  pre- 
mifles,  and  the  judgment  on  which  the  f.  fa.  ifllied  is  after- 
wards reverfed,  yet  the  fale  (hall  ftand,  though  the  plaintiS^ 
in  the  writ  of  error,  ihall  be  reftored  to  the  value.  For  the 
flierifF  who  made  the  fale  had  lawfid  authority  to  fell,  and  by 
the  fale  the  vendee  hzi  an  abfolute  property  mthe  term  fold. 
If  it  were  otherwife,  and  the  fale  of  the  term  fliould  be 
avoided,  the  vendee  would  lofe  his  term,  and  his  money  too, 
and  therefore  great  inconvenience  would  follow,  that  none 
would  buy  of  tiie  fheriflF  goods  or  chattels  in  fuch  cafes : 
and  fo  execution  of  judgments  (which  is  the  life  of  the  law) 
would  not  be  done,     f^de  Manning's  Cafe^  8  Co.  96. 

If  a  iheriiF  on  a  /.  fa.  fells  a  leafe  or  term  of  a  houfe,  he 
cannot  turn  the  leffee  out  of  ppfleffion,  but  the  vendee^  in 
fuch  cafe,  muft  bring  his  eje£hnent.     2  Show.  Rep.  85. 

A  (herifFon  a  fi.  fa.  cannot  fell  an  eftate  for  life,  becaufe 
it  is  a  freehold.  3  &.  1 3.  But  it  is  faid  to  have  been  ad- 
mitted, that  fince  the  ftatute  29  Car.  2.  an  eftate  pur  outer 
vie  may  be  fold  on  zfi.fa^  Comb.  3^1. 
.  The  iherifF  cannot  take  in  execution,  goods  pawned  or 
gaged  for  debt — ^nor  goods  demifed'c^r  letten  for  years— nor 
goods  diftrained — ^nor  the  goods  of  ^  ftranger  on  the  pre- 
mifles :  for  the  fherifF  has  power  to  difpofe  of  the  goods  and 
chattels  of  the  debtor  only. 
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ON  an  ekgity  if  the  flicriff  finds  goods,  he  may  deliver 
them  to  the  plaintiff  by  apptaifement  j  but  he  cannot  on 
a  f^fa^     Ld.  Raym.  346. 

On  executing  an  elegit^  no  notice  need  be  given. 

If  the  fherifl^  upon  an  inquifition  upon  an  elegit,^  returns 
the  defendant  to  have  twenty  acres  in  Dale^  and  twenty  acres  in 
Sale,2ind  delivers  the  twenty  acres  in  Sale  for  the  moiety  of  the 
whole,. all  is  void:  for  he  ought  to  defiver  a  moiety  of 
twenty  acres  in  each  ville ;  and  diis  might  be  avoided  in  evi« 
dence,  in  ejedment  brought  for  the  lands,  i  Lev,  165. 

If  upon  an  elegity  the  meriff  deliver  the  moiety  of  a  houfe, 
without  metes  and  bounds^  the  return  will  be  ill,  arid  qualhed^ 
for  incertainty :  but  faid,  that  if  a  flieriff  deliver  more  than 
a  moiety  upon  an  elegit^  the  return  is  not  void ;  but  voidable" 
hy  writ  0/ errory  or  audita  querela.  G/r/A.  453. 
.  If  upon  an  elegit,  the  IherifF  delivers  more  than'a  moietyy 
the  execution  is  void  :  becaufe  the  (heriff  has  exceeded  that 
authority  which  was  circumfcribcd ;  and  plaintiff,  upon 
bringing  an  eje£lmentj  cannot  recover  under  that  title.  And 
therefore  plaintiff,  in  fuch  cafe,  is  at  liberty  to  purfue  a  more. 
cffe£tual  execution.     2  SaUt.  56^^. 

After  the  writ  of  elegit  returned,  and  entered  upon. the. 
roll,  though  the  return  is  wrong,  it  cannot  be  quaihed  or 
difcharged,  but  by  writ  of  error.     Sed  q.  and  vide  Keeb.  313.  ^ 

In  cafe  of  execution  by  elegit^  eje£hnent  muft  be  brought 
to  eain  poflei&on. 

If  A.  and  B.  recover  feveral  judgments  againft  C.  and  A. 
fues  out  an  elegit^  and  has  a  moiety  of  C.*s  lands  delivered  to  * 
him,  and  then  B.  fues  out  an  elegit j  the  (heriff  can  only  ex- 
tend a  moiety  of  the  remaining  lands.     Cro.  EL  482. 

But  if  A.  has  two  judgments  againft  C.  and  in  the  fame 
term  takes  out  two  eugits,  on  the  one  he  may  have  a  moiety 
of  the  \yhole,  and  on  the  other,  the  other  moiety,  and  is  not 
reft  rained  on  the  latter  to  a  moiety  of  the  moiety :  for  in  judg- 
ment of  law,  the  whole  term  is  but  one  day.     Hard:  23. 

A  term  of  years  may  either  be  extended,  or  fold  as  part  of 
the  perfonalty .  8  G?.  1 7 1 .  A  rent-charge  may  be  extended. 
Moor.  32.  So  may  lands  in  ancient  demefne.  Mob.  47.  Bu( 
a  rent-feck^  or  copyhold  lands,  not.     Cro.  EL  656.    3  Co^  9- 
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T  F  a  houfe  is  recovered  by  any  real  action  ojr  ejeAmeai^ 
*  the  (beriff  may  break  it  open  to  idclivcr  pofleffion  upoo 
execution,  bccauic  the  words  of  the  writ  arc,  habere  /a^ 
cias.  feifinam^  poffiffionemj  &c.  But  upon  Tiji.fa.  id  a  per- 
ibnai  adion,  at  tne  fuit  of  zfubje^^  the  fheriff  cannot  break 
open  a  houfe  ito  do  execution,  'though  denied  entrance. 
But  in  all  cafes  Y' here  the  king  is  party,  the  iherifF  (if  the 
doors  be  not  op^n)  may  break  thp  party's  houie,  /either  to 
arrcft,  or  do  other  execution,  if  othcrwtfe  he  cannot  enter. 
Fide  Semayne*s<,  5  Ci?.  91. 

But  the  houf<^  of  any  one  is  not  a  caftle  or  privilege 
but  for  bimfelf,  and  therefore  if  any  on^  flies  to  his  houfe^ 
or  the  goods  of  any  other  are  brought  or  conveyed  to  his 
houfe,  to  prevent  a  lawful  execution,  or  to  efcape  die  or- 
dinary procefs  of  layr,  the  IherifF,  in  fuch  cafes,  after  dc- 
nial  and  requeft  made,  may  break  open  the  houfe  to  arreft 
^e  perfon  fo  flying  there,  or  to  do  execution  of  the  goods 
(b  concealed  there  by  fraud  or  covin.     Ibid. 

On  all  liquidated  funis,  as  money  due  on  bills  of  ex- 
change,' notes  of  hand,  money  lent,  and  on  accost  ftated^ 
tile  jury  at  the  trial  generally  include  die  interefl  from  tht 
tinip  tne  mon^y  w,as  due  and  payable  in  the  meafure  of 
their  damages :  and  if  judgment  go  by  default,  or  the  like^ 
the  intereff  due  thereon  may  be  afcertained  on  executing 
the  writ  of  enquiry.  But  on  a  judgment  on  a  bond,  as 
the  damages  in  debt  are  merely  nominal^  the  iherifF,  under 
plaintiff's  direction,  may  levy  intereft  and  cofts,  befidcs 
ppund^gc,  and  other  charges  out  of  the  p^alty,  to  the 
time  execution  is  coropleated.  2  Vol'  ^ules  and  ordersy 
K.  5.  Caf.  of  Prac.  C.  B.  ^0.  i  Barnes  134.  Pra^f. 
JOg'  213I  •    •         . 

On  an  annuity  bond  and  judgment  for  the  penalty,  the 
auears  of  die  annuity  can  only'  be  levied :  but  then 
the  judgment  fliall  ftand  as  a  fecurity  for  future  arrears, 
dgilvie  V.  Foley.     Tr.    j6  Gfo,  3.     C.  JB.     2  Blacif.  Rep. 

llii. 

It  hath  been  held  in  C.  B.  that  after  execution  executed, 
though  the  judgment  be  for  a  penalty,  the  court  cannot 
rcTer  it  to  the  prothonotary,  to  enquire  what  is  due  for  prin- 
cipal, intereft,  and  cofts,  arid  what  is  levied,  in  order  to 
make  reftitution  of  the  furplus,  without  the  confent  of  die 
plaintiff:  but  defendant  muft  apply  for  relief  to  a  court  of 
equity.     2  Barnes  162. 

Debt  on  bond  againft  the  principal,  and  after  againft 
Ibc  bail  and  the  whole  penalty  levied  of  the  goods  of  the 

baU» 
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baa,  and  the  money  remaining  in  the  fberiff's  hands,  thc]^ 
moved  that  plaintiff  might  accept  his  principal^  interejl^  and 
chargesj  and  that  the  flieriff  might  return  the  reft.  Thq 
court  of  B.  R.  faid,  that  defendants  came  very  late,  (of 
Aey  never  ufed  to  make  fuch  a  rule  after  execution  ,exe* 
cuted ;  yet,  being  in  the  cafe  of  baity  and  the  money  re- 
maining in  the  flieriff's  hands,  it  was  granted.  But  if 
the  (hcriff  had  paid  the  money  over  to  the  plaintiff,  they 
would  not  help  them.     Anon.     Mich,  30  Cqr.  2. 

The  court  will  not  ftay  goods  tajcen  by  a  /.  fa.  ia 
the  hands  of  the  flieriff,  till  a  difputc  concerning  the  pro-. 
pcrty  of  them  is  decided,  unlefs  for  tfie  protection,  and 
»t  tne  inftance  and  requeft  of  the  flieriff.  2  Blacif.  Rep. 
1064. 

The  flieriff  is  bound  to  anfwcr  the  returned  value  of 
the  goods,  though  they  are  afterwards  refcued.  fLor4^ 
Riym.  1075. 

It  was  formerly  held,  that  if  a  ^leriff  takes  goods  in 
execution,  by  virtue  of  a  Ji.  fa.  and  is  out  of  ofEce  before, 
they  are  fold,  that  in  fuch  cafe  he  could  not  fell  and  de«» 
liver  the  money  to  the  party,  becaufe  his  authority  deter- 
mined with  his  office :  but  that  he  ought  to  deliver  fuch 
money  over  to  the  new  flieriff  (as  he  doth  the  prifoners) 
and  return ;  that  thereupon  a  venditioni  exponas  may  be  a- 
warded  to  the  new  flieriff. — But  fince  it  hath  been  held, 
diat  though  a  new  flieriff  is  made,  yet  the  old  may  fel^ 
the  goods  fo  by  him  levied ;  but  Jf  he  return  the  writ  th^t 
the  goods  are  in  his  hai^ds  pro  dffeilu  emptorum^  in  fuch 
cafe  a  dijlringas  flaall  go  to  him  to  deliver  them  over  to 
the  new  flieriff,  anfl  after  that  a  venditioni  exponas.  Vide 
3  Salk.  323*  It  feems  that  a  flieriff  may  fell  goods  after  he  is 
out  of  office,  without  a  venditioni  exponas.  Vide  Ld.  Rajnu 
1073. 

But  where  a  fi.  fa.  comes  to  a  flieriff,  and  he  goes  out 
of  office  before  'tis  executed,  his  fucceffor  may  execute  it, 
becaufe  fuch  writ  is  genera],  and  not  direded  to  any  par- 
ticular flieriff  by  pame ;  but  'tis  otherwife  if  direded  to 
a  flieriff  by  name. — So  note,  the  difference  between  gennal 
writs  to  the  flieriff,  ^ndjpecial  writs  to  a  flieriff  by  name/ 
Vide  3  Salk.  147. 

Defendant  arretted  by  a  ca.  fa.  paid  the  money  to  the 
flieriff's  officers ;  before  the  return,  defendant  delivered  to 
the  flieriff  z  f.  fa.  againft  the  plaintiff  j  upon  which  the 
ibcriff  levied  the  fum  therein  expreffed,  out  of  the  money 
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in  his  hands  by  the  ca.  fa.  and  upon  being  called  upon 
to  rrturn  the  ca.  fa.  made  the  return  thereof  to  the  above 
cffe£iy  Which  the  court  held  infufficient,  and  accordingly 
ordered  him  -to  pay  the  money  paid  to  him  upon  the 
ia.  fa.   to  the  plaintiff,  dedu£Kng  his  poundage.     Barne$ 

214- 

X  Upon  executing  a  writ  of  elegit^  habere  facias  pcffejfionem^ 
cr  habere  facias  feifinanty  the  fheriff  is  entitled  to  nave  for 
poundage  twelve-pence  for  every  twenty  Jhillings  of  the  yearly 
▼alue  of  the  manor,  meffuages,  lands,  tenements,  &c.  where- 
^poffejfton  or feizin is  given.— 29  of  Eli%.  c.  14, — -^ofGeo.  i. 
k.  15' f'  16. 

And  a  like  fee  6n  executing  an  extent  and  liberate.  8  of 
Geo.  I.  c.  25.  /•  5. 

This  is  the  rate  of  poundage,  when  the  whole  exceeds 
not  the  yearly  value  of  one  hundred  pounds :  but  if  the  fame 
exceeds  the  yearly  value  of  one  hundred  pounds^  then  be  is 
entitled  to  Jixrpence  mpre  for  every  twenty  Jhillings  per  aunum^ 
over  and  above  the  fum  of  one  hundred  pounds. 

Upon  executing  a  tf.y^.  or  levari^  the  fheriff  is  entitled 
to  have  twelve-pence  tor  every  twenty  Jhillings^  where  t)ie  fum 
levied  exceeds  not  one  hundred  pounds ;  2x\A  fix-pence  for  every 
twenty  Jhillings^  where  the  fum  exceeds  one  hundred  pounds. 
29  of  Eliz.  c.  4. 

Upon  executing  a  ca.Ja.  or  upon  charging  any  per- 
lb|i  in  execution  by  fuch  writ,  he  is  entitled  to  poundage 
for  no  greater  fum  than  the  real  debt,  bona  fide  due  an4 
claimed  by  the  plaintiff,  amounts  to ;  which  fum  the  plain- 
tiff muft  mark  on  the  back  of  fuch  writ  before  delivery 
diereof  to  the  fheriff.     3  Geo.  i.  c.  if.  /.  17. 

The  fheriff  had  defendant  in  execution  on  a  ca.fa.  and 
the  plaintiff  delivered  him  an  habeas  corpus^  in  order  to 
remove  him  into  the  king's-bench  prifon.  The  fheriflp 
upon  this  infifled  to  be  paid  his  poundage  on  the  execution, 
before  he  parted  with  the  body,  and  would  have  diflin^ 
guifhed  this  from  the  cafes  in  Salk.  330,  331,  332*  inafr 
much  as  he  had  here  executed  the  procefs,  and  thofe  cafes 
are  only  againft  his  infilling  to  be  paid  before -hand:  and 
that  there  is  nothing  in  the  fbitutes  29  of  Elix.  or  ^  of 
Ceo.  I.  againfl  it,  and  offered  on  payment  of  poundage 
to  brjng  the  body.  But  the  court  faid,  they  could  not 
be  making  bargains  with  people  to  obey  their  procefs, 
which  they  would  enforce  obedience  to,  and  leave  the 
^criff  to  his  action  of  debt  for  his  fees,  which  was  his 
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legal  remedy.  The  matter  went  ofF,  upon  the  iheriiPs 
fubmitting  to  carry  him  to  the  juclge*s  chamber.  And 
Fofier,  juft.  faid,  if  he  was  brought  to  him,  he  would  not 
turn  him  over  till  the  poundage  was  paid,  fThite  v.  Haugb. 
Stra.  1262. 

The  (herifF  may  maintain  an'adlion  on  thejiat*  29  of  Elix. 
c»  4.  for  executing  an  elegit.  Ld.  Raym.  121 2.  Salkm 
200.    333. 

If  A.  and  B.  have  two  feveral  judgments  againft  C.  and 
they  take  out  two  /.  /y.'j,  which  arc  both  delivered  to  the 
(herifF  the  fame  day,  and  the  (herifF  executes  that  which  was 
laft  delivered,  it  bearing  tejle  before  the  other ;  and  after- 
wards, apprehending  that  he  ought  to  have  executed  that 
which  was  firft  delivered,  he  takes  the  fam^  goods,  and  de- 
livers them  in  execution  on  the  firft  writ,  this  fecond  execu- 
tion is  void :  for  though  the  flierifF  ought  to  have  executed 
the  writ  which  was  firft  delivered,  yet  having  executed  the 
laft  firft,  the  vendee  fliall  keep  the  goods,  and  the  party  mufl: 
ieek  his  remedy  againft  the  flierifF.  And  the  reafon  of  this  is^ 
for  the  quiet  of  purchafers  under  (herifF's  executions.  Carth. 
410.     Ld.  Raym.  251. 

00  where  zfi.  fa.  is  delivered  to  the  IherifF  to-day,  and  ana- 
ititt  to-morrow,  and  the  (herifF  execu:es  the  laft  firft,  by 
making  fale  of  the  goods,  fuch  fale  (hallftand ;  and  the  ven^ 
JUe  (bsul  hold  the  goods,  againft  him  wio  delivered  the  firft 
writ ;  and  bis-  remedy  is  only  by  adioi  againft  the  (herifF, 
Carth.  420.  Fide  the  Jiat.  of  frauds  j%()  Qr.  2.  c.  3.  by  which 
the  (herifF  is  to  endorfe  on  the  back  of  the  writ,  the  day  of 
the  month  and  year  whereon  he  received  it,  the  goods  being 
thereby  bound  from  the  delivery  of  the  wnt^  and  not  from  tbc 
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fTrJi  of  error  is  zfuperfedea^  to  aij  execution  {jQOt  bfguji 
'  tbW  executed]  as  foon  as  allowed^  and  without  a^ticj; 
]n£;.i2.     Sali.  ^21. 

But  if  execution  be  executed,  before  a  writ  of  error  ^ 
lowed,  or  notice,  it  may  be  returned  afterwards.     Uui.  ' 

A  writ  of  caor  cannot  fuperfede  an  exqcution  on  2,^,  fa. 
a£tually  begun :  becaufe  t^e  goodfi  are  of  a  perifhable  na,- 
tare,  and  muft  not  wait  the  determination  of  the  fuit. 
Xherefor/e  a  yemfie  upon  a  lawful  judgment  and  execution 
diereupon,  (hall  not  Icfe  his  property  on  a  reverfal  by  error. 

But  in  C.  B,  a  writ  of  error  is  no  fuperffdeas  nom  the 
fcaling,  but  from  the  delivery  to  the  clerk  of  the  errors. 
Barnes  205,  209. 

Execution  after  error  alloiyed,  and  bajl  ttjereon,  held  ir^ 
regular,  though  the  writ  of  error  was  fpent  before  judgioent 
ifgned.     Barnes  260. 

Though  a  writ  of  err^r  is  an  immediate  fitferfedeas^  Viejt 
if  bail  in  error  is  required,  and  upt  put  in  four  dois  f  ftef 
the  writ  of  error  deliverec,  a^  a  fuperfedeas  obtainea  .^er^- 
on,  th,e  plaintiff  may  take  out  execution. 

Defendant  brought  ^rr«r,  and  put  ip  bail,  pUintiS*  feryi^d 
him  with  a  rule  for  better  bail,  and  therepn  notice  was  gtv/i^n 
to  juftify  at  a  judge'$  chan^rs,  but  they  did  not.  A^ 
the  bail  fiot  haviiig  \^tx\  iuftii^ed  within  four  daysy  pl^ind^ 
took  a  certificate  tbejeof  rroqn  thp  cler)L  of  the  errpfs,  ^^ 
fued  out  d,ca,fa*  whi:h  was  bel^  to  l>e  regular.^  Baruis  zi\* 
If  error  is  allowed*;  and  bail  thereon  put  in,  though  t^e 
lyrit  of  error  is  returnable  before  judgment  Js  aduajlv  figg-? 
cd,  yet  execution  maj^  not  fee  taken  out,  (^|t  y^^  ijf  ^  ^i| 
of  error  is  returnable,  and  tfaic  Judgment  f^g^^  in  t|ie  f%n^ 
term.)  i  Barnes  195.  But  if  final  judgment  is  not  iigiu^ 
till  a  fubfequent  term  after  error  allowed,  execution  may  be 
taken  out ;  becaufe  final  judgment  of  a  fubfequent  term  can- 
not be  affected,  or  removeable  by  a  writ  of  error  returnable  a 
preceding  term,     i  Barnes  132. 

If  the  fherifF  returns  a  ft.  feci  et  non  inveni  emptores^  be- 
fore the  writ  of  error,  the  execution  is  not  to  be  undone. 
J  Fent.  255. 

A  writ  of  error  is  a  fuperfedeas  from  the  time  of  the  al- 
lowance, and  that  is  notice  of  itfelf.  Say  Rep.  51.  Burr. 
Rep.  4  pt.  340. — But  if  the  defendant  have  notice  before  the 
allowance,  it  is  from  the  time  of  that  notice  a  fuperfedeas* 
But  though  the  allowance  is  notice  of  itfelf  fu^^  to  fuperfede 
the  execution,  yet,  to  bring  the  attorney  into  contempt,  he 
mufl  have  had  adual  notice* 
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AHovnmtt^ztffritrf  error  oh  a  jtidgmcrrt  by  nil  dlcti^ 
js  (p  entirely  2,fuf€^^d0s  tQ*a  fubfequent  writ  of'.^cjation; 
and  all  proceef|^^|gn£^  gr^tMittiagainft  the  b^il,  d)at  all 
maybe  fct  afrde^^^fiwlhotlon.  ^mmey  v.  5/^i^x,    2  Black/, 

If  Ae  tt;r/V  ofirrir  \i  returnable  Ae  eflbign  day  of  term, 
and  the  judgment  b(i  iigned  the  lame  term,  execution  can* 
not  be  fucd  out.     BdrrkT  198". 

If  a  writ  of  error  be  not  returnable  before  the  death  of  die 
chief  juft ice,  it  is  loft ;  but  execution  may  not  be  taken  out 
without  leave  of  the  court.  Barnes  201.  And  where  in 
fiich  cafe  execution  was  taken  out  without  leave,  it  was  held 
Irregular.  It  was  held  that  the  writ  of  error  not  being  re- 
amed, and  figned  by  the  chief  juftice,  become^  inefiedlual 
by  his  death.     Ibid. 

H  feveral  bring  error,  and  one  dies,  there  cannot  be  exe<^ 
Cution  without  leave.     Kin^s  Rep.  159. 

In  AfSch.  1778,  interlocutory  judgment  was  figned,  and, 
ff>  fevb  the  expence  6f  executing  a  writ  of  enquiry,  the  de- 
fendant confefled  judgment  to  42/.  with  liberty  to  %n  the 
judgment  the^'laft  day  of  the  then  MiebM  term.  Gn  30/A  of 
Nov*  the  plaintiff  gave  notice  of  taxing  cofts,  in  confer 
qucnce  of  ^ich  the  diefendant's  aeent  got  a  whV  of  error  re- 
turrtaWe  Ae  t  Feb.  which  wa^  allowed  the  '%%thj  and  fer- 
vice  thereof  on  plaintiff's  agent  was  given  the  jpth  of  Nov. 
•^-On  I  Feb.  plaintiff's  aeent  fervea  a  rule  to  certify  the 
record  in  error ;  and  the  defendant's  agent  paid  eleven  (hil- 
Kngs  in  part  of  the  tranfcript  moneT.*->On  diie  laft  day  of 
//?/.  temij  viz.  la  Feb.  the  defencnnt  died,  after  which 
the  plaintiff's  agent  finding  final  judgment  not  figned, 
on  the  2S/A  Feb.  17795  figned  the  judgment  by  confeffion, 
as  of  Hil.  term^  andf  on  tiie  Thth  ifltied  execution  for  da- 
mages and  cofts,  tefted  on  the  laft  day  of  HiL  term^  which 
^s  in  the  defendant's  life  time.— On  which  execution,  the 
damages  were  levied  and  paid  to  the  plaintiff's  attorney,  to 
abide  the  determination  of  die  court  on  the  regularity  of 
the  execution.  In  ATtch.  17799  on  the  argument  of^  the 
cafe,^  on  motion  to  fet  afide  tne  execution,  the  court  were 
unanimous,  that  the  execution  was  irregular. — But  Buller^ 
juft.  feemed  to  fay,  that  notwithftanding  the  writ  of  error 
did  not  abate  till  the  defendant's  death,  yet  that  on  an 
affidavit  of  the  death,  by  which  fuch  abatement  would  have 
appeared,  the  court  would,  on  motion,  have  given  leave  to 
take  out  execution  3   and  that  this  execution,  for  want  of 

fuch 
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fuch  motion,  could  not  be  fiipportccL    B^ari  and  dibits  txt' 

iutort  V.  Kenyon.  B,  R.  MicL  1779* 

Execution  was  taken  out  after  error  aUowed,  and  bail 
put  in.  And  the  quetlion  wa^Vlh^er  fuch  execution 
wai  regular— For  plaintiff,  the  writ  of  error  being  returnable 
tns  Trtn»  was  fpent  before  final  judgment  figned,  which  was 
not  till  30//^  of  June^'  after  the  end  of  Trinity ;  and  diat 
therefore  the  execution  was  regular.— For  defendant  it 
was  urged,  that  by  the  writ  of  error  the  record  was  tran* 
fcribcd  into  B»  R.  that  the  writ  was  not  fpent ;  that  the 
final  judgment  figncd  in  Trinity  vacation  relates  to  the 
firft  Jay  of  Trin,  term  \  and  that  therefore  the  writ  of 
error  i%  a  fuptrffJtas  to  it,  and  the  execution  in  queftion 
bcArn  UjU  the  laft  day  of  the  term.  If  plaintiff  had  ibid 
till  Attih,  term,  before  he  had  figned  final  judgment,  9& 
in  y#y  V.  Fanjhaw^  he  might  have  had  fome  colour  to  take 
out  execution,  (though  that  is  a  pra£Hce  not  to  be  en* 
couragcd, )  The  court  were  of  that  opinion^  and  ordered  the 
execution  to  be  fct  afide,  and  reftitution  and  cofts.  If^^ 
tci^i  V.  /Vc,C»     t^iirna  ig6- 

Motion'to  fet  afiJc  execution  ifliied  after  error  aHowcd, 
and  notice  thereof  given.  It  appeared  interlocutory  iudg- 
mcnt  was  ficncvi,  and  a  writ  of  enquiry  executed  in  V^-f 
U*^  \  and  the  writ  of  error  was  then  aUowcd,  mk  ootke 
Rixcn  \  but  the  hn^l  juJgment  u-as  not  figncd  till  after  t^ 
Wiiiuuing  ot^  }i/..r^>  tt'w  after*  The  court  heid  t!ie  cacc- 
cution  ivc^viUr ;  the  ;\%v<'.^\  ju3^ment  not  being  ic^ofcaia^ 
bv  the  \v;*t  1^*  crrv^r,  and  d:c  nnd  ju«i^aieot  htsn^  ^^^r^ 
Ki  a  ^\J^^^^ucnt  ^?r:r.,  wiii  not  lemovcd.  No  nlc  Caatz 
T*  /i/"v,<^     ^„-,y  107* 

K:nN:  b;vv,;,-^t.  Arc  t;>e  writ  of  error  letmaUc  rpzR^  ma 
t^  }i:  yy^     K ;;.,".*  i.J^ir.cnt  ucnei  the  fioDe  wsac^  ue  3e 

*s>i  Tvr.>o\vv  V\  tIv  \k:lt.  On  ^Sk-hich  oescnauft  jboh^  -n 
icx  the  c\rx»:;..Y.;  i:..e>  ::/i:t  re*  tiut  ti>e  ja%3SC2C  Tciaca 
^>  :,V  V  v.  ^:  ^  *1.\  ^  i:.i  Lhc  ccvi-t  w-r.  not  jBaise  x  •»?^^»^'** 
C{  4  c     .  :,^  vV.-.:rc, •.*•:"/*  trse   rrccci  «i«  Tca&ffOQsc  in  air 
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dthxjlt.  The  fiur  brought  6rror  in  the  name  of  the  one 
who  was  not  obliged  to  fmd  bail,  becaufe  it  was  by  default. 
And  on  motion  for  leave  to  take  out  execution  againft  the 
four^  notwithftanding  fucli  writ  of  error,  the  rule  was  made 
abfolute  on  affidavit  of  fervice.     Barnes  202. 

An  audita  querela  is  no  JuperfiJeasj  and  therefore  execution 
may  be  taken  out,  unlefs  zfuper/edeas  be  fued  forth.  And 
if  tne  audita  querela  he  founded  on  a  deed,  it  muft  be  proved 
in  court,  before  a  fuperfedeas  (hall  be  granted.    Salt.  92* 

« If  the  goods  of  a  man  ontlawed  be  fold  by  the  (heriiF  on 
the  writ  of  capias  utlagatunty  &c.  and  afterwards  the  out- 
bwry  is  reverfcd  by  writ  of  error,  the  defendant  fhall  have 
reftitution  of  his  goods :  but  if  the  fherifF  by  force  of  2ifi.fa. 
fells  goods,  and  afterwards  the  judgment  is  reverfed  by  error, 
the  defendant  (hall  not  have  reftitution  of  his  goods,  but  the 
value  of  them  for  which  they  were  fold.  HoeU  cafe^  5  Co.  90* 

Where  plaintiff  has  execution,  and  the  money  is  levied, 
and  paid,  and  that  judgment  is  afterwards  reverfed,  there, 
becaufe  it  appears  on  the  record  diat  the  money  is  paid,  the 
party  (hall  have  reflitution  without  a  fcire  facias^  becaufe 
there  is  a  certainty  of  what  was  loft  :  otherwife  where  the 
money  is  levied  but  not  paid,  for  then 'there  muft  be  a 
fci.fa.  fuggefting  the  faft,  viz.  the  fum  levied,  &c.  But 
where  judgment  is  fet  afide  for  irregularity,  there  needs  no 
-fcire  facias  for  reftitution,  but  an  attachment  fliall  be  granted 
upon  the  rule  for  contempt,  if  there  be  not  a  reftitution 
made.     2  Salk.  588. 

After  execution  executed,  if  error  is  brought,  and  the 
former  judgment  is  reverfed,  and  reftitution  awarded,  the 
plaintiff  in  error  may  have  a  fcire  facias^  fuggefting  the 
whole  fpecial  matter.  Vide  Cro.  Car.  328. — And  now  fince 
the  4  and  5  Anne^  c.  16.  payment  of  the  fum  awarded  to  be 
reftbred,  will  be  a  good  plea. 
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T  F  l!he  proceedings  ^t  by  Bitt^  execudon  tnuft  be  made 
-*  out  returnable  on  a  day  certain;  if  by  Original^  on  a  ge- 
xjcral  return  day  in  term. 

There  ihuft  brf  tight  days  betwecA  the  tefte  and  return  of 
zCa.fa.  to  charge  the  bail,  if  proceedings  are  by  bill.  Salt. 
'602.    But  if  by  original^  fifieen. 

In  B.  R.  though  a  judicial  vnit  muft  be  returnable  on  a 
day  certain,  when  the  proceedings  are  by  UU^  yet  any  dc- 
icription  of  that  day  is  fufficient.  Law  of  Ex.  75.— But  in 
C  B,  where  the  returns  of  originals  are  Settled  by  ad  of  par- 
liament, the  defcription  muft  be  proper.     Ibid. 

A  writ  of  execution  need  not  be  made  returnable  the  term 
after  it  iffues ;  but  there  may  be  an  intervening  term  between 
Ae  tffte  and  return.  Salk.  700.  2  £rf-  Raym.  jy^,^-^ 
Whereas,  in  cafe  of  writ;  of  nufne  p^ocefsj  if  a  term  be  omit* 
ted  between  the  tefte  and  return,  the  cafe  is  altogether  out  of 
court ;  but  that  is  to  be  uhderftood  lA  per/inal  anions.  2  Ld, 
Ravm.  775. 

if  a  Qr.  fa.  is  returnable,  pending  a  Wiit  of  error,  it  is 
no  regular  foundation  foi*  proceeding  againft  the  baiU  \ 
Barnesy  85. 

A  writ  bearing  tejie  out  of  term  is  void,  but  the  (heriflFis 
jufti6able.  Salk.  700. — A  Ca.  fa.  was  tefted,  before  the 
caufe  was  tried,  and  held  weU. 

By  13  Car.  2.  flat.  2.  c.  2.  f  6.  to  remedy  the  delay  of 
fuits,  by  reafon  of  fifteen  days  between  the  tewe  and  return 
of  writs^  in  perfonal  a£lions,  it  is  enafted,  ^  That  in  all 
*'  adions  of  debt,  aiid  all  other  perfonal  actions  whatfo- 
^*  ever  \  and  alfo  in  all  actions  of  eje^iom  firnue^  depend- 
•'  ing  hy  original  wrtt^  after  a;iy  iffue  therein  joined  to  be 
**  tried  by  a  jury;  or  alfo  after  any  judgment  hadorob- 
^  tained  in  any  fiich  adion  as  afo^efaic^  there  fhall  not 
**  need  to  be  fifteen  days  between  the  ujte  day  and  the  day 
*'  of  the  return  of  any  writ  or  writs  of  venire  facias^  habeas 
•*  corpora  juratorum^  or  di/lringas  juratores^  writ  of  fieri 
^^  facias^  or  writs  of  capias  ad  fati faciendum '^  and  that  Ac 
**  want  of  fifteen  days  between  the  tefte  day  and  the  dav  of 
"  the  return  of  anyfuch  writ,  fhall  not  be,  or  adjudged 
*'  to  be,  any  matter  or  caufe  of  error^  any  law,  tf^.  to  the 
**  contrary." 

A  Ca.  fa.  made  returnable  at  a  day  which  falls  out  of 
term,  would  not  be  void,  though  liable  to  be  fet  afide  on 
motion ;  nor  can  fuch  a  defedl  in  it,  be  taken  advantage  of 

by 
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Ijy  bail,  upon  a  eeneral  demurrer  to  a  fiire  facia:  brought 
againft  them.     Burr.  Rep.  ^pt.  1187. 

,In  all  continued  writs  of  execution,  the  alias  muft  be  te/ied 
the  day  the  former  writ  was  returnable.  Salt,  699.  Pide 
a  yones^  200.  But  otherwife  in  cafes  of  mefne*  procefs^  for 
there  they  muft  be  tefted  on  the  quarto  die  tojt, 

A  fi,  fa.  quafhedf,  on  motion,  becauie  returnable  on  a 
general  return^  inftead  of  a  day  certain^  according  to  the  ori- 
ginal aSion.     Barnes^  213. 

The  Ca.  Sa.  [in  an  adtion  againft  an  attorney  by  J5///] 
was  returnable  on  a  general  return,  inftead  of  a  day  certa.in  ; 
and  on  motion,  it  was  quaihed,  and  defendant  ordered  to  be 
difcharged  by  fuperfedeas,  with  cofts,  defendant  confenting 
to  bring  no  araon.  For  per  cur.  Defendant  cannot  take 
advantage  of  this  matter  by  writ  of  error;  and  if  he  could, 
it  would  be*unreafonabIe  to  keep  iiirn  in  cuftody  till  the  de- 
termination.    Barnes^  413. 

A  Ca,  Sa.  may  be  amended  after  it  has  been  executed,  by 
making  it  returnable  before  our  jujlicesy  inftead  of  before  us. 
Hunt  V.  Kendricky  Tr.  12  Geo.  3.  2  Btackf.  Rep.  836.— 
The  way  to  amend  it,  is  by  motion  to  amend  it,  by  the 
award  of  the  writ  upon  the  roll. 

♦  A  writ  of  execution  executed,  may  be  Amended  by  the 
record  of  the  judgment ;  as,  w;here  after  a  Ca.,  Sa.  executed, 
it  was  moved  to  amend  the  writ  by  the  record  of  the  judg- 
ment, making  the  defendant's  name  Edmund^  inftead  of 
Edward 'y  and  on  rule  to  ibew  caufe,  it  was  made  abfolute, 
Barnes^  10. 

At  common-law^  Judgments  between  fubjeSl  and  fuhjeEl^ 
related  to  the  firft  day  of  the  term  in  which  they  were  re-» 
covered,  in  refped  of  the  lands  of  the  debtor,  and  to  the 
date  of  the  writ  of  execution,  in  refpe£);  of  his  goods  and 
chattels — ^but  now,  hy  the  Jiatute  of  frauds^  a  judgment  fhall 
not  bind  the  lands  in  the  hands  of  a  bona-fide  purchafer, 
but  oijly  from  the  time  of  adhially  figning  the  fame;  nor 
the  goodsy  in  the  hands  of  a  ftranger,  or  purchafer,  [^Skin* 
257]  but  only  from  the  aftual  delivery  of  the  writ  to  thp 
IhcrifF. — And  per  Hardwicke  C.  Neither  before  nor  finc^ 
the  flatute  of  frauds  ^  is  thc*propcrty  altered,  but  continues 
in  defendant,  till  execution  executed.  The  meaning  of 
the  words  in  the  ftatute  is,  that  after  the  writ  is  fo  de« 
)ivered,  if  the  defendant  make  an  affignment  of  his  goods^ 
pnlefs  in  market  overt,  die  fherifF  may  take  the«*jnexe- 
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cution..  Ea»  Car.  Ahr. /^i.  The  law  therefore  was  onlj 
thus  alterea  ih  favour  of  turchafers^  and  continue^  the 
fame  between  the  partus,  oo  that  if  defendant  dies  after 
the  awarding,  and  before  the  delivery  of  the  yi:it,  hU 
goods  are  bolind  by  it  in  the  hands  of  his  executors.  Comiu 
33.     12  Mod.  ^.     J  Afod.  g^.. 

Note,  Debt*  that  were  to  the  King,  of  record^  always 
bound  lands  and  tenements ;  therefore  the  King's  e?^ecutioa 
of  fuch  debts,  relates  as  to  lands  tp  the  time  of  becoming; 
debtor  to  the  King.  8  Cg.  1.7 1.  As  to  d^bts  ttot  of  record; 
tiiough  they  alfb  bind  the  lands  of  the  debtor,  yet  the fcng  has 
no  priority  of  a  fubjefl's  debt,  unkfs  his  fuit  be  commenced, 
or  procefs  be  awarded  upon  it,  before  fuch  fubjeS  obtains, 
judgment  of  the  debtor.  Stat.  33  of  Hen.  8.  c.  jg.  /.  jj^^ 
— And  the  King's  execution  as  to  goods^  relates  to  die  time 
of  awarding  the  writ,  which  is  the  te/le ;  as  it  was  in  the  cafe 
of  common  perfons,  before  the  Jlat.  of  frauds  zq  Car.  2. 
If  .the  King's  debt  be  prior  on. record,  it  binds  the  lands  of 
Ae  debtor,  into  whofe  hands  fpever  they  come ;  becaufe  it  is. 
all  original  charge  upon  the  land  itfclf,  and  therefore  muft  fub- 
jcfl:  evpry  body  that  claims  under  it :  but  if  the  lands  wcr^ 
alieniifec!  in  Whole,  or  in  part,  as  by  granting  a  jointure  before 
the  debt  contrafted,  fuch  alienee  claims  prior  to  the  charge, 
lUl^.infuch  cafe  the  land  is  not  fubje£t« 
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NOT  BE   RETURNED. 

WRITS  of  execution,  which  are  to  be  cxecute4  by 
the  fole  authority  of  the  iheriF,  need  no  return  to 
them,  bccaufe  thereby  Ae  plaintiff  has  the  cffeft  of  his 
fcit ;  yet,*  if  a  party  apprehends  himfelf  injured  by  an  erro- 
neous execution,  he  may  apply  to  Ac  iherifF  tp  return  it ; 
aiid,  On  refufal,  an  aStion  on  the  cafe  lies  againji  him.     Keh, 

551-       ,  .      .  .       !       . 

A  captas  ad  fatu faciendum^  habere  facias  feiftnamy  or  pojpf- 

fionem^  fieri  facias^  liheratCy  &c.  are  good,  when  duly  exe- 
cuted, though  not  returned.  5  Co.  90.  4  Co.  67*  Law 
if  Ex.  202. — But  2m,  elegit  muft  be  returned.  Ibid.  Bc- 
caufe the  extent  is  to  be  made  by  an  inqueft. 

So  ihe*capias  Ji  laicusy  extent  and  liberate^  muft  all  be  re- 
turned before  the  tenant  by  ftatute'  merchant  can  bring  an 
ej^^ment.  Law  of  hi.  pri.  1*04.  But  the  conufee  may  enter 
after  tKe  extent  returned,  before  the  liberate  executed,  i  Roi 
jtbr.  737.  2  In/f.  678.  And  if  he  have  once  entered, 
quare^  If  he  may  not  bring  an  ejedtment  widiout  (hewing 
the  liberate  returned. 

Per  cur.  If  it  be  returned  to  an  elegit,  that  there  are  no 
knds,  the  flierifF  need  not  return  an  inouifitioi; ;  for  the  ule 
of  that  is,  only  to  deliver' a  moiety  oF  me  lands  by,  if  there 
are  any.     Stmehoufe  v.  Ewen.     Stra.  874.. 

A  rule  wais  granted  for  the  late  fterifTto  (hew  caufe  why 
he  fiiould  not  return  Teveral  writs  dlfi.fa.  and  venditioni  ex^ 
fonai.  It  was  (hewed'  for  caiife,  that  all  tiie  warrants  on 
thefe  writs,  were  granted  to  Jpecial  bailiffs  of  plaint  iff *s 
nomination ;  and  that  indemnities  to  the  fiieriff,  were  in- 
dorfed  on  all  the  writs,  and  iigned  hy  plaintiff  and  his  at- 
torney. Per  cur.  The  rule  muft  b^  abfolute.  The  indem- 
nities are  necef&ry,  hccaufe  plaintiff  may  call  for  returns, 
though  warrants  were  made' to' his  own  bailiffs-     Barnesj^ 

4"- 

The  warrant  on  z  fi.  fa.  had  been  direftqd  to  p]aintiff'$ 

nominees,  and  he  fefved  a  rule  for  the  bailiff  of  the  Duchy 

of  Lancajier  to  return  th<*  flier ifps  mandate  on  the  ft.  fa. 

which  was  difcharged,  the  warrant  having  been  direftegto 

officers  of  plaintiff's  nomination,  and  at  his  peril,  and  not 

to  the  officers  of  the  bailiff  of  the  Duchy.     Barnes,  416. 

A  fi.  fa.  muft  be  returned,  if  all  the  money  is  not  levied  otl 

}t,  before  a  fccond  execution  can  be  token  Qi|t,  Salk.  31$. 
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IF  plaintiff' takes  out  a  ca,fa.  or  a^f.  fa.  he  may  have  one 
of  them  after  another,  or  an  elegit  after  both,  if  they  fail. 
Hob.  57.— And  if  part  be  levied  on  ^fi.fa.  th^  plaintiff  may 
have  a  capias^  or  elegit^  for  the  reft.     Hob.  58. 

Plaintiff  took  out  a  /•  y^,  within  the  year,  and  nttUa  bona 
returned ;  this  was  continued  down  for  feveral  years,  and 
then  the  plaintiff  took  out  a  ca.  fa.  without  a  previous  fcire 
facias^  and  held  well  enough.    Airei  v.  Hardrefs.    Stra.  lOO. 

Part  was  levied  by  a /f,  fa,  within  the  year,  and  after  the 
year  expired  the  plaintiff  revived  his  judgment  hy  fcire  fachs^ 
^nd  took  out  a  cfl.  fa,  and  held  well,  though  he  might  have 
continued  the^.  fa.  down  to  the  fecond  execution,  without 
znjfcire facias.     Praif.  Reg.  209. 

The  plaintiff  may  have  z  fecond  capias  after  an  efcape.  Law 
ff  Ex.  116. — And  if  defendant  be  taken  on  a  ca.  fa.  and 
efcape,  and  no  return  is  made  of  the  writ,  nor  is  it  filed, 
nor  any  record  made  of  the  award  of  the  capias^  the  plaintiff 
may  have  a  fcire  faciasy  and  afterwards  an  elegit^  or  any 
other  writ.     Ibid.  ht. 

Judgment  in  Middlefex.  Fi.  fa.  there  and  nutta  bona  % 
fhcTcu^sizfi.fa.  into  jLondop  was  iffued,  but  was  not  made 
a  tejlatum  p,  fa.  And  the  court  being  moved  to  fet  it 
ifide,  becaufe  not  a  tejiatum^  reftifed  fo  to  do,  being  of 
opinion,  ^hat  the  award  of  the  tejlatum  fi.  fa.  upon  the  roll, 
was  fufficient  to  warrant  a  fi.  fa*  into  London  \  and  diat  it 
need  not  te  made  a  tejlatum.     Barnes^  196. 

A  moiety  of  the  damages  was  levied  on  one  of  the  bail ; 
and  the  other  bail  not  having  fufficient  to  fatisff^  the  remainder, 
the  plainjdff  reforted  back  again  to  the  firjl  baiU  and  took  out 
a  fecond  execution  for  the  reAdue  againft  the  goods  of  the 
firjl  bail.  And  this  was  held  bad.  The  plaintiff  cannot 
levy  by  parcels  without  defendant's  requeft  and  confent;  he 
might  have  levied  the  whole  on  the  defendant  at  firft.'  The 
tccondfi./a.  was  fet  afide,  and  reftitution  awarded.  Barnes^ 
202.  ^^trej  If  in  this  cafe  the  firft /« fa.  was  not  made  out 
for  a  moiety  only  ? 

If  on  an  elegit  only  goods  are  levied,  and  thofe  not  fuffi- 
cient to  fatisfy  the  whole  debt,  and  nihil  be  returned  as  to  the 
lands,  there  may  be  a  ca*  fa.  after  an  elegit ;  otherwife,  if 
fands  be  extended  hy  the  elegit.  Keb.  58.  Hob.  57.  Ld* 
Rqym.  145 1  •  Stra.  226.  for  in  the  former  cafe  the  elegit  is  but 
m  the  nature  of  a  common  fi.  fa.  The  eledion  is  not  com* 
pleat  unlefs  the  plaintiff  has  fome  benefit  from  the  land,  for 
the  taking  out  the  writ  is  not  an  a^al  ele^on  ^  and  if  there  - 
' ....  ^ 
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be  no  lands,  dlere  is  nothing  to  chuie,  and  confequently  no 
ele^on. 

And  if  it  be  returned  to  an  ehgtt  that  there  are  no  lands, . 
the  iheriiF  need  not  return  an  inquifition.     Stra.  874. 

But  whilft  defendant  continues  in  execution  6a  a  ca,  fa*  - 
there  can  be  no  other  execution  againft  him.     Keb,  59.  ex-  . 
cept  in  cafe  of  a  ftatute,  ^c.  where  body,  lands  and  goods, 
are  all  liable  together.     Keb*  6o. 

If  part  of  the  lands  is  extended  in  the  name  of  all,  by  eUr 
riV,  and  the  extent  is  returned,  and  the  party  accepts  it,  he 
fiiall  never  have  an  extent  for  the  refidue  ia  the  fame  county. 
I^aw  of  Ex,  287 .  But  there  may  be  federal  writs  of  elegit  into 
feveral  counties.  Law  of  Ex.  208.  and  there  faid  that  the 
plaintiff  may  divide  his  execution. 

Plaintiff  took  out  a  /.  fa^  and  thereby  levied  part  of  his 
debt  and  cofls,  and  before  the  re.tum  thereof  fued  out  a  tefta-^ 
turn  fi:  fa.  and  imder  it  levied  the  refidue,  and  the  court  made 
the  rule  abfolute  to  fet  ^fide  the  teftatum  fi.  fa.  tot  reftitution 
and  cojis.     Barnes^  21 2* 

If  defendant  dies  in  execution  upon  a  ca.  fa.  the  plaintiff 
may  have  a  fecond  execution  againft  his  lands  or  goods. 
Stat.  21  Jac.  I.  C0  24. 

After  judgment  in  an  a£lion  of  debt  on  a  former  judgment, 
and  ca.  fa.  delivered  to  the  iheriff,.the  defendant  moved  to  ftay 
execution,  pending  a  writ  of  error  brought  to  reverfe  the 
former  judgment.  Per  cur.  The  motion  comes  too  late,  it 
ought  to  l^  before  judgment  in  the  latter  a^on.     Barnes^ 

Defendant  was  taken  in  execution,  and  wsts  difcharged  by 
plaintiff's  confent,  and  a  written  agreement  was  entered  in- 
to by  the  parties,  that  the  judgment  (which  had  been  reviv- 
ed) fhould  fland  revived  for  twelve  months.  After  more 
than  a  year  from  the  laft  ca.fa.  plaintiff  caufed  defendant  to 
be  taken  in  execution  without  continuances  on  the  roll, 
relying  upon  the  written  agreement.  The  court  held  the 
agreement  tohc  null  and  voidj  ^nd  made  the  rule  abfolute  to 
fet  afide  the  laft  ca.fa.  and  difcharged  defendant  out  of  cuC- 
tody.     Thompfon  v.  'Briftowi.     Barnes j  205. 

Un  a  judgment  on  bond  to  pay  an  annuity,  if  zfi.  fa.  be 
fued  out,  and  marked  only  for  part  of  tlie  penalty,  a  new  /.  fa» 
for  fubfequent  arrears  cannot  be  taken  out,  without  a  previous 
fare  facias^  under  the  ftat.  8  W  9  /i^  3.  Howell  v.  Han" 
fi}-tb.     2  Btaekf  Rep.  843. 

113  Of 


Of  Outlawry  upoixExccutioh* 

"IITHERE  the  ciipttn  ai ri^andtndum  lies  in  jn'occTs,  th« 
^^    party  may  be  outlawed  after  judgment  obtaini^d,  by 
eapias  aJfathfaaendum. 

After  judgment  upon  a  ca.pi.  an  exigent  may  be  awarded^ 
without  an  alias  and  pluries;  and  thfereUpoA  Yhe  defendant  be 
ontlawtd :  becaufe  he  having  been  ahready  in  court  before 
jvdgment,  and  having  conufance  of  the  debt,  ought  to  pay 
the  debt  on  the  firft  fuing  out  of  the  capias^  otherwife  it  is 
a  contumacy  in  not  performing  the  judgment  of  the  court, 
for  which  difobedience  he  is  put  out  of  the  kihg's  protoftion. 
40  Ed.  3.  25.  pi.  28.     Finch.  476. 

So  after  judgment  there  need  not  be  any  proclamation  to 
the  "county  where  he  refided.     Cro.  Ja.  577. 

If  one  is  outlawed  in  Middlefex^  a  cdpias  utlagatum  may  be. 
faed  out  igainft  him  in  any  oilier  countsy  without  a  ieftatum. 
Fent.  33.     2  Hales  Ht/l.  198. 

•  If  a  ca,fa.  iflTues  upon  a  judgment  in  an  aAion  of  dfbf>^ 
and  the  iheriff  returns  non  eft  inventus^  and  after  a  capias  ut^ 
lagatum  iiTues,  upon  which  ne  is  taker!  and  imprifoned,  and 
then  let  to  go  at  large,  the  party  that  recovered  may  have 
debt*  againft  the  IherifF  for  the  efcape,  becaufe  of  the  pre- 
judice to  him,  he  being  in  execution,  a^  well  for  his  benefit 
as  for  the  king's-     i  Ro.  Ah.  8ro.  h.     Cro,  El.  706. 

If  within  a  year  a  ca.  fa.  iflues  on  a  judgment,  and  the 
defendant  is  thereupon  outlawed,  and  two  years  after  taken 
upon  a  capias  utlagatum^  and  the  iheriff  fuffers  him  to  efcape, 
debt  lies  againfthim:  for  the  defendant  was  in  execution 
at  the  fuit  of  the  plaintiff  without  prayer^  inafmuch  as  the 
plaintiff  was  at  the  end  of  his  procefs  j  and  no  continuance 
nor Jcire  facias  \zy  after  the  capias  utlagatum^  which  being 
fuedf  at  the  charge  of  the  plaintiff,  imported  art  election. 
Salk.  318. 

But  as  forfeiture  upon  outlawry  in  a  perfonal  a£tion  is  to 
the  king,  and  the  plaintiff  in  proceeding  to  outlaw  the  de- 
fendant, after  judgment,  cannot  te  fo  much  benefited,  as 
by  fuing  out  any  other  procefs  of  execution  againft  him,  a 
party  feldbm  proceeds  to  it :  but  I  thought  it  [M'oper  to  men- ' 
tion  fuch  a  procefs  of  execution  in  this  place. 

It  has  been  faid,  that  there  is  a  difftrence  between  an  mt- 
lawry  on  mcpte  trocefsy  and  after  judgmeht ;  that,  as  to  the 
firflr,  the  party  nath  no  intereft-,  but  that  the  whole  benefit 


Bridg.  6'j.   It  appears  to  have  been  an  a^on  m  ibe  cafe. 

of 
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o£  the  forfeiture  accrues  to  the  king.  Co.  Lit.  288.  b»  G-^* 
El.  707. — But  in  2  Lev.  50.  it  was  held,  that  Acre  is  no 
diflferertce  between  outlawries  before,  and  after,  judgment. 
'  Rule  to  fhew  caufe  why  proceedings  on  the  exigent  po/1  ca. 
fa.  fhould  not  be  ftayei,  was  made  abfolute.  The  exigent 
bote  tefte  the  29th  of  May,  and  after  that  day,  and  before 
the  return,  defendant  became  a  prifoner  in  the  Fleet  at  the 
fuit  of  .a  third  perfon.  It  was  notorious  at  Chejier^  that  de- 
fendant was  become  infolvent,  and  had  affigned  his  ^fie£ls 
for  the  benefit  of  his  creditors.  Plaintiff's  agent  was  told 
by  the  defendant's  agent,  that  the  defendant  was  in  cuftody* 
The  exigent  was  not  yet  returned,  but  remained  in  the  flie-» 
riff*s  hands.  Per  eur.  The  exigent  was  well  fued  out,  be- 
fore defendant's  commitment  to  the  Fleet,  and  no  notice  was 
given  of  that  commitment  to  plaintiff's  agent,  till  after  the 
exigent  \  but  the  outlawry  will  fignify  nothing,  becaufe  it 
may  be  reVerfed  by  writ  of  error.  Let  the  rule  be  abfolute^ 
ana  plaintiff  may  charge  defendant  in  execution.  Speed  v* 
Barber.     Barnes^  32 1. 

Defendant  outlawed  after  judgment,  moved  to  (et  afide 
the  outlawry,  for  want  of  a  proclamation.  Per  cur*  This 
is  not  a  matter  to  be  determined  in  a  fummary  way.  De- 
fendant may  bring  errors    Barnes,  323. — Fide  Cro.  jac,  577. 

Defendant  was  outlawed  after  judgment,  and  talnen  by  a 
et^ias  utlagatum.  Objedlion,  that  the  judgment  of  outlawry 
appeared  to  be  entered  after  plaintiff's  deadi,  and  that  a  r j- 
pias  utlagatum  ilfued  without  a  revival  of  the  judgment;  and 
for  this  BrownlowU  BreviajfwUcialia^  and  the  Regifter  of  ju» 
dicial  Writs  J  fo.  42.  A.  d.  were  cited,  to  (hew  writs  of 
fare  facias  in  fuch  cafes  brought  by  plaintiff's  executors* 
Rule  abfolute,  to  fet  afide  the  capias  utlagatum.     Barnes^  325* 

Of  revcrfing  outlawry,  vide  the  fecond  voliunc. 
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Where  there  is  a   Lien  for  Rent   upon 
Goods  taken  in  Execution. 


B 


Y  the  8  Jnnii  c,  14.  ♦  •'  No  gcjods  or  chattels  whatfo- 
ever,  lying  or  being  in,  and  upon  any  mefluage,  lands, 
<*  or  tenements,  which  (hall  be  leafed  for  life,  years,  at 
*'  will  or  otherwifc,  (hall  be  liable  to  be  taken,  by  virtue  of 
*'  any  execution,  on  any  pretence  whatfoever,  unlefs  the 
**  party,  at  whofe  fult  the  execution  is  fued,  (hall,  before 
**  the  removal  of  fuch  goods  from  off  the  (aid  premiiTes,  by 
**  virtue  of  fuch  execution  or  extent,  pay  to  the  landlord  of 
*«  the  faid  premifTes,  or  his  bailifF,  all  fuch  fum  or  fums  of 
"  money,  as  are  or  (hall  be  due  for  rent  for  the  faid  pre- 
**  mifles,  at  the  ^time  of  taking  fuch  goods  or  chattels,  by 
•*  virtue  of  fuch  execution,  provided ihe  faid  arrears  of  rent 
**  do  not  amount  to  more  than  one  year'^s  rent ;  and  in  cafe  the 
•*  faid  arrears  (hall  exceed  one  year's-  rent,  then  the  faid 
*<  party,  at  whofe  fuit  fuch  execution  is  fued  out,  paying 
**  the  laid  landlord,  or  his  bailifF,  one  year's  renty  may  pro- 
«*  ceed  to  execute  his  judgitient,  as  he  might  have  done  be- 
•*  fore  the  making  of  this  aft ;  and  the  (herifF,  or  other  of- 
*'  ficer,  is  hereby  empowered  and  required  to  levy  and  pay 
^*  to  the  plaintiff,  as  wejl  the  money  fo  paid  for  rent,  as  the 
**  execution  money." 

It  hacs  been  adjudged,  i.  "  That  there  muft  be  a  demand 
made  by  the  landlord  before  removal,  or  an  aftion  will  not 
lie  for  him.  Stra,  97.  2.  That  the  landlord  is  entitled  to 
his  whole  rent,  without  deduction  of  poundage.    Stra,  643. 

3.  That  a  ground  landlord,  where  there  is  an  execution 
againft  the  under-Uffec^  is  not  within  the  aft.     Stra.  789. 

4.  T'hat  after  a  lanolord  has  had  one  year's  rent  paid,  and 
there  comes  in  another  execution,  he  (hall  not  have  another 
year's  rent  paid.  Stra,  1024.  And  c.'That  an  aftion  lies 
upon  it,  by  an  executor  or  an  adminiftrator,  againft  a 
bailifF  or  (herifF,  for  removing  the  goods  ofF  the  premifles 
after  notice^  before  the  landlord  was  paid  his  year's  rent, 
Stra.  212. 


*  Upon  the  equky  of  this  ftatute  it  hath  been  held»  that 
under  a  commiillon  of  bankrupt ^  which  is  in  the  nature  of  a 
Jfatiite  execution,  the  landlord  (hall  be  allowed  his  arrears  of  rent 
to  the  fame  amount,  in  preference  to  other  creditors,  even 
though  he  hath  negleded  to  diftrain,  while  the  goods  remained 
on  the  premiifes ;  which  he  is  otherwife  entitled  to  do  for  his 
•entire  rent,  be  the  quantum  what  it  may.     1  Jtk*  103. 

By 
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Byfe^.  8.  it  Is  provided,  "  That  this  aft  does  not  extend 
to  the  crotufiy  to  let,  hinder,  or  prejudice  the  crown,  in  le- 
vying, recovering,  or  feizing  any  debts,  fines,  penalties,  or 
forfeitures,  &c" 

On  12  of  Feh^  1728,  an  extent  \%^sA  agaihft  P.  tenant  to 
S.  The  22  tf/" -^/V,  1729,  S.  diftrained  for  rent.  On  the 
23//  the  extent  was  executed  ;  and  oil  the  jpth  of  the  fame 
month,  the  inquifition  found  the  goods  then  in  the  pofleffion 
of  P.  And  on  motion  in  the  Exchequer ^  that  the  landlord 
might  hav6  the  benefit  of  the  ftatute,  notwithftandijig  the 
extent,  it  was  denied.     Bunh.  26q» 

Butin  Graves  and  D*j/ca/lro J  6unb.  194.*  The  court,  on 
motion  on  behalf  of  the  landlord,  ordered  the  fheriiF  to  fa- 
tisfy  him  one  year^  rent,  the  money  feized  on  the  outlawry 
of  defendant  remaining  in  the fheriir's  hands. — But  in  Pra£i. 
Reg.  C.  P.  272.  faid,  that  the  landlord  fhall  not  have  a 
year's  rent  on  zfpecial  capias  utlagatum. 

It  was  faid,  that  if  Tifi.fa.  is  delivered,  and  the  goods  ap- 
praifed  and  fold,  but  the  writ  not  returned,  and  an  extent  for 
the  king  comes  out  of  the  exchequer,  fuch  extent  will  over- 
reach the  former  (ale.  Sedper  cur.  it  is  a  dangerous  practice. 
Ld.  Raym.  252. 

A  biU  of  fale  held  to  be  a  removal  of  goods,  taken  by  ^fi.fa* 
and  a  year's  rent  muft  be  paid  the  landlord  out  of  the  money 
^  levied  by  the  (heriff.     Barnes^  21  !• 

Defendant  had  judgment  of  nonfuit ;  and  on  a  fi.  fa. 
took  plaintiff's  corn  in  execution^  which  was  unthrefhed  ; 
the  landlord  then  gave  notice  to  the  bailiff,  that  there  was 
30/.  due  for  a  year's  rent;  after  this,  the  bailiff  threfhed  the 
corn,  and  fold  it  for  21  /.  Per  cur.  The  landlord  is  entitled 
to  one  year's  rent,  before  goods  can  be  fold  upon  coils  of  a 
nonfuit.     2  Wllf.  140. 

Inftead  of  bringing  an  adion  againft  the  fherifF,  i^c. 
when  the  goods  are  fold  after  notice,  the  beft  way  for  the 
landlord  is  to  move  the  court,  that  he  may  have  rejlitution 
to-  the  amount  of  the  goods  which  the  Jheriff  has  foldy  if  they 
amount  to  lefs  than  a  year's  rent ;  or,  if  they  amount  to 
more,  to  have  fo  much  as  will  fatisfy  a  year's  rent. 

Motion  to  have  rent  paid  to  the  landlord  out  of  the 
money  levied.  On  (hewing  caufe,  it  appeared,  that  the 
flieHfr's  warrant  on  the  execution,  after  it'  was  fealed,  had 
been  altered,  and  a  new  bailiff's  name  inferted.    Per  cur. 

Thq 
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♦ 

'The  lihinint  beliig  altered,,  no  goods  areLtekeh  In  execadoa 
thereby^  Let  the  bailiff  and  attorney,  priVjr  to  tHc  altcnij 
tion,  mew  eadfe  why  an  attachment  mould  not  iflue  agauA 
tfaem.    BamcSy  199* 

^uare^  If  the  landlord's  rent  &all  be  paid,  the  d^bidaii$ 
being  a  bankrupt  ?  Vide  Barnes^  200.— -When  this  cafe  was 
agitated,  another  queftiori  afofe,  viz.  Whetner  if  the  defen* 
dant  yns  a  bankrupt  before  the  levy,  tKe  goods  were  liable  t^ 
Ae  pamient  of  the  rent?  And  in  order  to  determine  i^  the 
court  aireAed  an  j^  to  try,  whether  bankrupt  be  not,  at  tb^ 
time  of  the  levy.— It  does  not  appear  from  Barnesy.^zt  this 
queftioh  was  determined  ^  nor  do  I  fijid  any  judicial  deter^ 
snhiation  at  UtW^  clfe where' oh  ^s  fubje^k;. 
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T  N  Br^er  to  charge  ^  de- 
^  ifendaMitf.  tbe  phindlF  pro- 
cures  »  rule  from  th^  clerk 
of  the  rulesy  [p9.ying  4  x.  6</.] 
fbr  the  marflial  to  c^tif}%. 
that  the  defendant  is  in  cuf- 
to4y«  On  fervic^ .  of  whkh 
rule,  the  i](iar{hal  will  write 
h^^  ackiiOfv^ledgfnent,  for. 
which  be  is  pajd  los*  bdm 
^ter  which  the  plaintiiF's  at- 
torney enters  2,,*  commiuitur 
ix^  the  marChal's  book»  kept 
ii^  the  King's  Ben<;h  office^ 
t9  this  tfledt : 

Middlesex,  (T.  C.  D.  is 
committed  to  the  cuftody  of 
^he  marihal  of  the  MarmaU 
'  iea^  at  the  fuit  of  A.  B.  for 
100/.  ikmageS)  {or  debt  as 
tbe  cafe  is]  in  a  plea  (f  trefr 
pafs  on  the  ct^e^  there  to  re- 
main unti},  &c. 

O.  P.  Attorney. 

Judgment  £^fr.tirm,  20 

Roll <•    ^ 

For  entering  the  committt^ 
fur  iq  the  marmal's  book,  the 
o£cer  is  paid  2  J. 

Then  file  the  rule  with  | 

Mr.  Heberdenj  to  whom  is 
paid  2  X. 

If  |he  defendant  be  in  cuftody  of  the  fllerilF,  a  ca.  fam 
muft  be  made  out,  and  a  warrant  thereon  lodged  with  the 
gaoler.     Vide  title  Prj/&«^rj,  7.V0L 

*  The  committitur  piece  muft  be  filed  or  entered  on  the  roll 
befoi^  the  end  of  the  fccond  terA.  TvffenU  y.  Pbilij.  Burr. 
Rtp.  4//.  1841. 


In4:*)Si 
In  otder  to  charge  deu 
fendant  in  execution  in  iiie» 
FUet^  the  plaiotifF  makes  out< 
a  Imhi  cor^.  ad*  fat.  gets  it 
figned  andfealed,  and  backed- 
by  a  judge,  paying  51.  for 
the  writ;  figning.by  protho* 
notary  ix.  4^  fealing  nd^ 
backing  by  a  judge  ^  ;.  After* 
which  he  carries  it  to  the 
clerk  of  the  papers,  at  th6^ 
Fleets  four  days  before  the 
return,  who  is  paid  91.  7.  dm 
Then  the  treafury  keeper  muft 
be  applied  to,  to  bring  in  the^ 
roll,  on  which  final  judgment 
muft  be  entered,  to  whom- 
you  p«y  2x.  As  judement 
muft  be  entered,  the  clerk  of 
thb  j  udgment  fliould  have  two 
or  three  days  before-hand« 
On  the  day  the  defendant  i» 
brought  injo  court,  the  oiEoer 
is  paid  105.  td,  for  bringing 
him  up ;  2  X.  to  the  cryer'^ 
and  to  x!ti<^  fecondary  9 ;«: 


8 


or 
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15«  1R^ 

A  FTER  fiitisfeaion  <ib- 
^*"  tained  of  a  judgment,  ait 
entry  thereof  fhould  be  made 
ik  record^  to  the  end  diat  the 
plaintiff  in  the  fuit  may  ap- 
pear to  have  been  fatisiied. 
Therefore  the  party,  or  his 
attorney,  making  fatisfa£lion, 
fhould  demand  of  the  party 
fatisfied,  a  warrant  or  autho- 
rity, diredted  to  fome  attor- 
ney of  the  (ame  court  wherein 
the  judgment  is  recovered, 
authorizing  fuch  attorney  to 
enter  up  fatisfa£Uon  upon  the 
roll,,  which  may  be  made  out 
in  the  following  form,  on  a 
flip  of  paper  or  parchment. 

Trinity  term^  20th.Geo.  3d. 

Middlefe;fyffl  Satisfaftion  is 
acknowkd|;ed  between  A. 
B.  plaintiff;  and  C.  D.  de- 
fendant,* in  a  pUa  of  debt 
f9r  100/.  and  b'^s.  cojis. 

Judgment  entered  oi  Hilary 
t»rm,  20th  Geo.  3d  Roll. 
492. 

I.  M.  attorney  for  the 
plaintiff,  15  June, 
1780. 

This  fatisfadtion  piece  mufl 
be  taken  to  the  clerk  of  the 
judgments,  and  he  will  make 
an  entry  thereof  in  his  book 
of  remembrances,  and  deliver 
the  fame  ^ver  to  the  clerk  of 
the  treafury,  who  will  enter 
the  fame  on  the  roll,  for  which 
is'pardin  term  3  s.  mv/ica- 
tipn  fomething  more. 


When  a  judgment  is  fctif- 
fied  in  vacation  time^  the  plain- 
tiff (hould  execute  a  warrant 
of  attorney  to  two  attomies 
of  the  court,    or  cither  of 
them,  -or  to  any  other  attor- 
ney of  the  fame  court,  audio- 
rifing  fuch  attorney  to  ac- 
knowledge  fuch  fatisfadion 
on  record.  Application  muft ' 
then  be  made  to  the  clerk  of 
the  judgments,  who  will  pre-  * 
pare  a  fiat^  and  attend  with 
the  attorney  before  a  judge  of 
the  court,  and  get  it  figned  ; 
and  then   the  clerk  of  the 
judgments  will  enter  the  fame 
at  me  foot  of  the  judgmeift^ 
for  which  he  wiU  take  i  /,  7  x. « 
%d.  which  includes  all  the 
fees.     B  ut  if  die  J  udgment  is 
above  ten  years  ftanding,  he 
will  take   5/.  more,   as  an- 
extra  fee  due  to  the  clerk  of 
the  treafury. 

The  entry  in  this  court  is 
as  follows : 

*«  Afterwards,  that  is  ta  * 
fay,  on  the  day  of 

in  the 
year  of  the  reign  of  George 
the  Third,  now  King  of 
Great  Britain,  &c.  cometh 
the  faid  [plaintiff^  by  A.  B. , 
his  attorney,  conilituted  by 
fpecial  warrant  to  him  in  that 
behalf  dire£led,  befbrr 

one  of  the  joftices 
of  his  Majefty's  Court  o(^ 
the  Bench,  at  his  chambers 
in  Serjeant's  Innj  Chaocery-  * 
Isme^ 


fDt  ^recutibn; 
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15. ». 

The  entry  is  to  the  follow- 
ing effed : 

*•  Afterwards,  to  wit,  [on 
fome  return  day  in  the  term  j 
if  by  original^  on  S  general 
return  day ;  if  by  W//,  on  a 
day  certain]  in  the  twei^ieth 
year  of  the  reign  of  our  Sove- 
i^ign  Lord  George  the  Third, 
now  King  of  Great  Britain^ 
&c.  at  ^efiminfierf  cometli 
the  aforefaid  A.  B.  by  his  at- 
torney aforefiiid,  [or  by  I.  M. 
his  attorney,  in  this  oehalf] 
and  acknowledgeth  himfelf  to 
be  fatisfied  by  the  faid  C.  D. 
of  the  debt  and  damaj^es, 
cofts  and  charges  aforeUid, 
&c." 


€♦©♦ 
lane,  London,  and  acknow* 
ledgeth  that  he  is  fatisfied  of 
the  debt  and  damages  afore- 
faid; therefore  let  the  (aid 
(defendant)  of  the  debt  and 
damages  aforefaid,  be  acquit* 
ted,  &c." 

If  fatisfaftion  is  acknow- 
ledged in  term  time,  you  ap« 
ply  to  the  clerk  of  the  trea- 
fury,  who  will  carry  the  roll 
into  court,  and  the  lecondaiy 
will  enter  fatisfa^on  thereon^ 
for  which  you  pay  is»  per 
cent,  for  the  poor's  box,  2/« 
to  the  prothonotary,  and  i/. 
to  the  fecondary. 
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